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STATE OF $0UTH CAROLINA

JUDGMENT IN A CIVIL CASE

COUNTY Or KERSHAW : .

- INTHE COURT OF COMMON PLEAS CASENUMBER: 2015 CP2800174
Cory McMillan :+:% U FOR RECY@IMedical Affiliates Doctors Care d/b/a
PLAINTIFI(S) H50CT | AN BEFRDANTGS) I
Submiitted by: Jay

CL “%.15?1 5%/}20}:_0- D3 Platutitf [ Defendant or 0 Self-Repr@
Wﬁ*’b@fﬁgﬁlf’% {curcx ong)

tfor a trial by jury, "The fssues have been tried and a verdict rendered,
to {rial or hearing beforc the court. The issues have been tried or hearq and g

decislon rendered,

| ACTIOND DISMISSED (Crix SON): 0 O Rule 12(5), SCRCP;  [JRule 41(a), SCRCP (Vol. Nonsuit),
Rule 43(k), SCRCP (Settled; - [T Other :

(0 AcTiON STRICKEN ( [J Rulo 40G) SCRCP; (] Bankruptcy;

Binding arbltration, subject to right to restore to confirm, vacate oy modify arbilration award; ] Other
[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICAR £ BOX):

Affirmed; [] Revorsed; [ Remanded; O Other

———

NOTE:  ATTORNEYS ARK RESPONSIBLE FOR NOTIFYING LOWRR COURT, TRIBUNAL, OR ADMINISTRATIVR AGENCY OF THE Cireurr COURY
RULING IN THIS APPEAL,

IT IS ORDERED AND ADJUDGED: [ Sec attached order (formal order.to follow) [X] Staten

ORDER INFORMATION

ient of Judgment by the Court;

This order (i ends 7] docs not end the cass. .
Additional Information for the Clerk:  Thig matter came before tia court on July 14, 2015 pursuant to Defendant’s motion to

dismiss, The Defendant moved to have the matter dismissed on the ground that Plaintier
falled to comply with the pre-litigation requirementy set forth in .C, Code Ann, §15-79. -
125 and § 15-36-100, After hearing the arguments of the parties.and reviewing the cage

law, I find that Plaintiff's ¢lahn ig “medical” care, thus requiring expert testimony, The
Plaintiff hag failed to comply with the prc-litigation requircments get forth in 8.C. Code

Ann. § 15-79.125 and § 15-36-100,

O . -—-\
r INFORMATION FOR THE PUBLIC INDEX

Complels this section below when the judgment affects title (0 real or persanal property or If any amount should e enrolled, If there
is 00 judgment Infurmation, indicate *N/A” in one of the boxes below,

Judgment in Favor of (List nane(s) below) Judgment Agalnst (List name(s) below) | J udgment Amount To be Enrofled

) 3
$
$ ——_’-'_‘—"—-*‘-—‘—.

\hﬁ.‘
The judgment iuformation &bove las been provided by the submitting party. Dispates conceming the amounts contained in thig forp may be
addressed by way of motion putsuant to the SC Rules of Civi) Procedure. Amounts to be compuled such as lnterest or additional taxahle Costs not
available at the time the form and final order ars submitted 1o the judge may be provided to the clerk, Note: Title abstractors agd tesearchery

should refer (o the offlclal court avglen for Judgment details, o
Clrcuit ConrtJudge / PE ))/A Judge Code :Q/ Qp/ Date ‘7 - Qﬁ "/ N)
; . — .l -~ T

"For Clerk of Court Office Use Only
This judgment was entered on the day of ,» 20 and & copy mailed first clags or placed in the appropriate
attorney’s box o thig day of ,20 to attorneys of record or {0 parties (when appesring pro se) ag follows:

ATTEST True, Correct &‘ Cer}iﬁed |
ATIORNEY(S) FOR THE PLAINTIFF(S) T ATTORNEY(S) OB HEBHHENDH R ————— :
GCourt

Clerk of Court Ck

Court Reporter ',)ﬂi(.(&l”‘ ’ ’
cgﬁCOUﬂ Kctqhgm—ggym“m—dz (
i

SCRCP Form 4C (10/2011)
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STATE OF SOUTH CAROLINA )
COUNTY OF KERSIHAW )
)

Cocy MceMiflan, )
- Plaintiff(s) )

)

Vs, }

)

UCI Medleal Affiliates, Tue, d/b/n )
Doctors Care and Jane Doe, )
Defendant(s) )

Subuwicted By: Jawoa J, Kaspraycki
Addrexs: One Bull Streot, Suite 400
Savaunal, GA 31404(

NOTEr Tho coversheot und ufortaation contalned Levela ueithar voptices wor supplements (he Mg aud service of Mendingy
reyutved by biw. “This fori s veqalved Coe tho wse of (he Cleel of Couvt for the purpase of daeleting,
nucl dated, A copy of this covorshoot must be actved ax the defendaui(s) along wieh (ho Sammoas and Cotplal

IN'THE COURT OF COMMON PLEAS

CIVIU ACTION COVERSUEET

2018-CP

SCBar it 12413

280 |4

Telephone #:  942-447.5984
Paxth 800-836-3792

Others

E-malt: jkuaprzyclcI@attunwylmnnngeuLcom

DOCKETING INFORMATION (Check aft thut apply)
Y Aerton Is TudgmentSeltlement do nol complete

Ed JURY TRIAL domanded lr complafat, (1 NON-JURY 'TRREAL
[,:J This cage Is subject to ARBITRATION pursuattt {o the Court Anqexed Altsrnative Disputo Rosaf] it ulcgE oy
B8l Thiy case Is subject to MEDIATION purstnt & tho Court Anncxed Alteraativo Digpute )

¥

domanded in complaintS263 % & &

fies
sfRl vy ey

iFayg o

Ruso(url_qg%ﬁ@b &%
L1 This case Is exettpt ftom ADR, (Proof of ADR/Exomption Atached) SS el 2
NATURYE O ACTION (Chack Qe Box Belaw) e et
Coawasty ‘Carts « Crofonslonat Malproctles Torts - Pervonnl fnfury Iteal Cruperty
{3 Constngrlons (100) 1 Dentol Malpeaotics {200) [1 Assierstandest. el (300) 1 Clalu & Defivery (d400)
[ Debt Collection (110) [J  Legal Malpactice £210) (O Couvenston (310 {3 Condomnation (410
0 saployment (120) Ol Medleal Mafpsaotice Q) [ Mote Vehiclo Actlident (320) 1 Parealosure (420)
C1 Qenerel ((30) Previous Motleo of Inlont Case # B trembes Linbitity (330) C1 Mechuato's Lion (436)
(1 DroachofConteuct (140) 200 - L1 Peoducts Liability (40) L1 eacition (410)
Cl uher(199) E]  Notloo/ BlloMed Mt 30) €3 Poesoust Eury (330) 1 Poascaston (430)
L1 Other 099) L1 Weonytut Death (360) ] Bultilng Codo Vialation ¢460)
3 owergrom L e ¢i99)
Titnnte Perttlony ) Admlnlatraitve Low/Tdicef Judgment:Fetthguonts Appeals
21 BCR(so0) £]  Relustate Drv. Liccuse (500) L} Death Scutement (700) L1 Asbltration {900y
CT  Mudamus (520) 1 Judiciof tovigw (810) £1 Coveign fudgoae (710) (I Maglsteate-Civit (910)
(21 Hahens Carpus ($30) C}  Refiet (820) L1 Mogisirate's Judgmant (720) [ MrgistrateCrinying (920)
[3  Other(599) (3 Peomunent iyjuncdon (130) L1 Miaac Sorddement ¢730) €1 Munlolpal (930
[J Vartnilro-Petition ($40) I3 Transeript sudgnent (40} 001 Pohato Cowt {9:50)
1 Potbliure-Coment Ordex (030 LI LisPendens (750) 1 scnot os)
1 Other (399) I :‘mtt;s&mfguuuurcd' [J Wortiers Caup (960)
Soitlenmait ayment 8 Bllfs D Zm\‘n “l)md Y
Aqplicadon (760) 0 l’ub(icaﬂerv!cc(().‘:ﬁ?m. 99)
Speclal/Complex /Other ) 3 Couteastor af Fdyuer, (770) [ Hiployent Seeurity Cowunn (991)
{1 Enviroumenal (6a0) £l Phoonecenticats (630) I Pettiion for Workers :
00 Autoucblic At (618) [T Unfair Trde Practloes 610) Compensation Settlernuant [T Other 999)
] Agpeaval (780)
[0 Medical (620) L1 Outeut Stats Iepasttions (650 U1 Othert199)
1 Other (oo [3 Motion to Quast Subpneanin

au Oul-uf-Couinty Action (660}

EY  Sexual Dyedatoe (510 o
Subwdtting Pavey Slguntures /“ W\{/‘/ \

Dace; I'-‘c[n*um-ygb, 2015,

N S
Naefes Frivolous civi! moceedivgs may be bt teSanctlons pacsuaat to SCRCP, Rute 11, and the South Carolina Frivolous

Civil Proceedings Suncrions Act, 8.C. Code Ann. §15-36-10 el seq.

SCCA /234 (06/2013)
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FOR MANDATED ADR COUNYIES ONLY
Atleon, Allendalo, Anderson, RBamberg, Bacawell, Beautort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgotown, Greenville, Hampton, Hotvy,
lasper, Kershaw, Lee, Lexinpton, Macion, Qcones, Orangebury, Pickens, Richlund, Spartanbyep, Sunier,
Union, Williamsburg, and Yoik

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL. CASES TO AN ALTERNATIVE
DISPUTE RESOLUTTON PROCESS, UNLESS OTHGRWISE EXEMPT,

You are vequived to (ake the followia i actloge(s):

1. The parties sball select n noutral and file n “Proof of ADR® torm on or by the 210™ day of the fillng of thly
action. If the parties have not selected p teutral withln 210 days, the Cletk of Court shalf then appoint a
primary aud secondary mediator from the current toster on n rotathig basls from among those mediators
agreeing to necept casos in the county i which the action has boon filed,

2. The Initial ADR conference must be held within 300 days aRer the filing of the action,

3. Pre-ault medical malpractico mediations requited by 8.C, Codo §15.79125 shall be hsld not {ater than 120
dys afer ofl defondants aro served with the “Notlce of Intont to File Suit” or us the court directa, (Medical
malpractico mediatlon is mandatory statowlde.) '

4. Cascs are exempt from ADR only upon the following grounds;

&, Speolal proceading, or uctiony secking extraocdinary roliof such as mandamus, habeas corpus, o
prohlbltion;

b, Requests for teatporary relief
¢ Appeals
d. Post Conviction rollef mattors;
0. Contesnpt of Court proccedings;
f. Forfolluce pa‘océcc[ings brought by gavernmeatal eutities;

f Mortgage foreclosures; snd

b Cases that have bega previously subjected to an ADR conlerence, unless olhorwise tequdved by -
Rutle 3 or by statulo,

3. In cases not subject to ADR, the Chicf} udge far Adminlstrative Purpoges, upou the motion of the court or
of any party, may ordet & case to mediation,

G. Motion of a party to bo exeupt from payracnt of reutral fees due lo indigeney should be filed with the
Court within ton (10) days aftee tho ADR couforerice has been coneluded,

Pleuse Note:  You must comply with the Supreme Court Ralos vegarding ADIR.
Fadture to do 50 tuny aftect Youe case or ntay vegull fo ganctiong,

SCCA /234 (06/2013) : Page 2 of 2 000004




STATE OF SOUTTL CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF KERSHAW VIRTIL JUDNCTAL, CIRCULT
CORY McMILLAN,
Plain(ift, COMPLAINT
(Tuty Trial Demanded)
vs.

2015-CP-28- ) ’%H g;g "

UCE MEDICAL AFTILIATES, INC. d//a &m ﬂj R
s ”: {'Y N

DOCTORS CARFE and JANE DOR,

Y

V\-‘vvvvvvvvuvv

e

Detendunts, SR o

o 1 & e

[t .

A @ g

The Plaintiff would respectfiully show uato the coust aund allege as tbl.lowsg.;ﬂ&' {é} B
PARTIES, TURISDICTION & VENUE,

L. That tho Plalntiff, Cory McMillan, is a citizen and resident of the County of

Allendale, State of South Caroliag,

2. Thal the Defendant, UCT Medical Affiliates, Tne, d/b/y Doctots Care, Is a foreign

cotporation, organized and existing under the laws of the ftute of Delaware and is authorized (o

conduct business in the Stale of South Caroling,
3 Defendant, UCT Medical Affifiates, ne. db/a Doctors Care will horeinalior be
reforred to as “Dactors Coro”
4, That at all times eclevant heteto, Defendant, Doctors Care, by and (hrough its

agents aud/or etployoes, provided services to Plaiag (£, Cory McMitlan, at its healthenre facility

located In the Couuty of Ketshaw, Stato of Seuth Caroling,

5. That the Defendant, June Doe, 14 an agent and/or cnployee af Defeadant, Dactors

Care and at all times relevaat hereto, provided services to Plaintift, Cory McMillan, ot the

Noctors Care facitity located in the County of Kershaw, State of South Carolina.
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FACTS

6. Pavagraphs | through 5 of Plalntiffs Complaint wre incorporated herein by

reference, as if fully sct forth verbatim,

7, Ou Juue 29, 2012, Plaintif?, C()ry MeMillan, arived at the Doctors Care facility
to complete a pre-employment physical exam,

8. At all times relevant hereto, Plaintiff, Cory McMiUn'n, was an invitee of
Defendant, Doctots Care.

9, As imr( of the pre-employment physieal exam, Plalntiff Coty McMillan, was
required to complets a resplratory clearance physical by providing diL‘fbrcnt beeathing maneyvers
through a spirometer device,

10. At all times relevant hereto, during Plaintifts injtial pre-employment ph).'sical
exent, Defendant, Dactors Care, did not have o licensed physician present.

1. Pursuant to o request by Doctors Care employee(s) and/or Defendant, Jage Doe,
the Plaintiff, Coty McMillan, sat down in a chaly placed adjacent to the splrometer device and
began providing ditferent breathiog 1ﬁaltctlvcx's.

12, Plalntiff i3 Informed and belioves that the chaie was placed adjucent to the
splrometer device as cespiratoty testing is a procedure that skould not be conducted in o noty
seated position,

13, During the respiratoty testing, a Doctors Cave employee(s) and/oc Defeadant, Jar
Doc, requested that Plaintiff stand up.

4. In complinnce with said request, Plaindff, Cory MeMillan, stood up and

atterapted to complete several breathing muweuvers,
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IS, While atlempting o complele the breathing maneuvers, and shll standing,
Pladallfy, Cory McMiUmj, Jast eonsciousness and foll to the geound,

16.  Once Plainift) Cory MeMitlan, regained consciousness, he was escotted by
employees and/or agonts of Doclors Clare io & eXwin room,

17 While in the exam room; Plaintilf complained pf neck and back pain aud wag
briefly oxamined by one of the Doctors Care physicinns, |

8. Upon completion of the exom, a physlelan supervised Plainife while he
completed his pre-employment physical exam,

19. A couple days following the fall, Plaingifr began cxpericncing Severe pain in hig
geclk,

20. - Plaintff sought treatment for same,

20, Plaintiff wag diagnosed with a cervieat tracture and teanslerred to o nearby
haspital lor advanced reatment,

NEGLIGENCE AS TO DEFENDANT JANE, nOE

22, Dangruphs | through 21 of PaiatifPy Complaint are incorporated herein by

teforence, as if fully set focth verbatim.,

23.- That, Defendant Jans Doe, was, at the fime and place above-mentioged, vegligent,
careless, grossly neglig_cm, reckless, wanton and willlul in any one or mote of the following
particulacs;

a. In that Defendant fane Dae, fuiled to safely and propetly supervise and/oe
monitor the Pluintiff whils administering a pre-ciployment physical exam
which is known or should have beew known to cayse dizziness and
faiatnoss;

b. By instructing Mlaintiff to stand while administering the pre-ernployment
physical exam;
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c. By instructing Plaintiff to stand without providing measures to engure
Plaiutiff would not fall to the ground;

d. By instevcting Plalntiff to stand without seelug the assistance of n eo-
warker to supervise the Plaintiff

¢ Ly that Defendant Yane Doe, failed to uso the dogree of cautlon and care

that & reasonable and prudent person would have used wunder the
circumsiances then and (hore prevalling;

£ Inother ways and pacticulars that may be shown through discovery and
trial;

any or all of whicl were the dicect and proximate cause of the damages and lnjuries suffered by
the Plaladiff herein, sald ﬁcts being in violation of the statutory and cowmon laws of the Stato of
South Carolina.

24, That, as a divect and proximate result of the negligence, racldessness, willlulness,
and wantonness, of Defendant, Jane Doe, ay aforesuld, the Plaintff, Cory McMillan, suffored -
great bodily injury, suffered personal injuries, Incured expensive medical, doctor, haspital,
nutsing, and drug bills, suffered paln and montal anguish, saffered lost wages, suffered
impairment, anxdety, incopvenicnes and will contitwe to suffar samc in the futuee; all o

Plalntifl’s genceal damages and detelment,

NEGLIGENCE AS TO DEFENDANT DOCTORS CARE,

25, Parnpraphs ! though 24 of Plaintfs Complaint are incorporated hercin by
reference, as if fully set forth verbatim, |

26, Defeadaat Doctors Care, was, at the time and place above-mentioned, uegligent,
caveless, prossly negligent, reckless, wanton and willfl in any one or more of the following

patticulars:
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8, In that Defendant Doctors Care, failed 1o make inqulty &s to the abifitiey of
Dofendant Jane Doc, to sofely and properly supervise the Plaintict,

b. In that Delendant Doctors Caro, failed to properly supervige Defendant,
Jano Doe;

¢, T that Defendant Doctors Care, failed (o propetly train Defendant, Jane
Doe;

d. In Gailing to have a liconsed physiclan present while administerlng the jore-
cmployment physical exam;

e, In falling to use the degree of core and caution that 0 reasonable and
prudent employer would have used under the clreumstauces then aad (hece
prevailing;

f. In othor ways and particulars that may be shown through discovery qnd
trial;

any or all of which were the dircct and proximate cause of the damages and injutles suffoced by
the Plaintiff hevein, said acts being in vit_)[ation of the sttutery and common laws of the Stato of
South Carollna.

27, ‘That, as a direct and proximate vesult of the negligence, reeklcssness, willfulresg,
and wantonness, of Deteadant, Dactoes C'are, as aforcsaid, the Plaintift, Cocy MecMillan, sufforod
great bddily injury, suffeced pocsanal injuries, incured expenstve medical, doctor, bospital,
nusing, and deug bills, suffered pain and mental anguish, suffered fost wages, sufteved
irapaicrent, anxiety, inconvenience apd will continue to suffer same fu the future; all o
Plaindf's general damages and deet tent, |

28 Asa result of the acts ot Defendant, Doctots Care und Defeadant, Yane Doe,
which ave chargeable against Defendanr Doctors Care, under the doctrine of respondent superior,
a8 get forth above, Plaintiff is informed and believey thae he is entitled to an awafd of gctual

daages.
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WHERERORE, the Plainiet prays for judgment against the Defond

actual damages ta be determined by a jury, for the costs ofthis actlon, and for such other and

Quether rellef ns this Court might desm just and proper,

Februaryd9 2015
Savannah, Georyia

South\Cay h‘-n‘ Bar No: 12413
Attorey for Plaintfr

Qne Bull Suwot, Suite 400
Savatnal, GA 31401

(912) 447-5984 (Telephone)

(912) 4470192 (Facsimile)
jkx-mpt"zyck.{@a(tomeykcnuugent.com

ants in an amoynt of
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STATE OF SOUTH CAROLINA INT HE COURT OF COMMON PLEAY

FIFTH JUDICIAL DISTRICT

COUNTY OF KERSHAW CASENO.: 2015-CP-28-174
CORY McMILLAN,
Plaintify, COMPLAINT

VS,

-
PR

)

)

)

)

)

g DEFENDANTS' ANSWER TO PLAINTIFY’S
)

)

)

UCI MEDICAL AFFILIATES, INC., d/b/a f

b,
DOCTORS CARE and JANE DOE, ) 'f; L 23
) EEE
Defendants. ) X n
) ﬁ'?

K

NOW COMES Defendaats UC] Medical Affiliates, Inc. ("Defendant UCl":;jgnd Jagg
Doc (“Defendant Doe"™) (collectively referred to ng “Defendams™), by und through the
undersigned counsel, and hereby present their Answer and show this Court as follows:

FIRST DEFENSE

Atall times rolevant to the matters complained of in the Complaint, Defendants exerciged

the degree of skill and care required of them by law.
SECOND DEF, ENSE
The non-economie damages claimed by Plalntiff are limited in nount under Jaw,

THIRD DEFENSE

To the extent Dlaintiff asserts g claim for punitive damages, such damages are limited ip

amount under South Carolina law. Further, the pleadings and evidence fail to support a claim for

such damages,

Any alleged claim for punitive damages asserted against Defendants violates their rights

as guaranteed urder the Constitutions of the United States and the State of South Carolina,

s
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FINTH DEFENSE

To the extent shown by the evidenco, the negligence of Plaintiff proximately caused his

alleged injurics and damages.

SIXTH DEFENSE

The allegations set forth in the Cumpllaim fail to state a claim upon which relict may be
granted by this Court, Thetefore, the Complaint must be dismissed pursuant to Rule lZ(bX6) of
the South Carolina Rules of Civil Procedure. - '

SEVENTH DEFENSE

There is no causal connection between any alleged acts or omissions on the part of

Defendants and the injuries and damapes allcgcd by Plaintiff,
EIGH’!‘H DEFENSE

The Complaint must be dismissed for failure to coﬁtcmporancously file an expert

afftdavit pursuant to 5.C. Code Ann. §§ 15-79-125 and 15-36-100.
NINTH DEFENSE |

The Complaiht must be dismissed for fuilure to previously file a Notice of Intent to File
Suit or participate in mondatory pre-litigation mediation as set forth in S.C. Code Amn. § 15-79.
125, |

TOENTH DEFENSE

The injuries and damages. alleged by Plaintifl wore the result of his own negligence, and
thus his claims are burred 23 matter of law in whole or in part. Any negligence of Defendants,
which is explicitly denied, wés less than that of Plaintiffs negligence.

| ELEVENTH DEFENSE

Defendants respond to the number allegations of the Complaint as follows:
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L. Defendants lack sufficient information to form a belicf as to the. truth of the
allegations set forth in Paragruph 1. Therefore, those allegations can neither be admifted nor
denicd at this vime.

2. In response to Paragraph 2, Defendants adinit that UCI Medicnl Affilintes, lue, is
a foreign corporation, organized and cxisting under the laws of the State of Delaware and is
authorized to conduct business in the State of South Carolina, All remaining nliegarions of
Parageaph 2 are denied,

3, In response 1o Paragrapbs 3 and 4, Defendants admit that some agents or
employees of Defendant UCT provided medical services and care 10 Plaintiff at its facility in
Kershaw Copncy. South Carolina, All remnaining allegations of Paragraphs 3 and 4 are denjed,

4, In response 10 Parageaph 5, Defendants admit that a non-medical doctor
healthcare pmfcssioxxai. agent, or employee of Defendant UCH provided services to Plaintiff af it
fueility located in Kershaw County, South Carolina. All remaining allegations of Paragraph §
are denied, |

5. In response to Paragraph 6, Deferdants re-allege their responses to Paragraphs 1.5
and incorporate the same ag if fully set forth hercin.

6. In response to Parageaph 7, Defendants admit that Plaintiff received medical care
at a facility of Defendant UCT that included a pre-cmployment physical exam. Al remaining

allegations of Parageaph 7 are denigd,

7. Defendants deny the allegutions set forth in Paragraph 8.

8. Upon information and belief, Defendants admit the allegations set forth ip
Paragraph 9,
9. Defendants deny the allepations set forth in Paragraph 10,
-
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10.  Defendants lack sufficient information to form a bélief as to the truth of the
allegations set forth in Paragraph 11. Therefore, those allegations can neither be admitted not
denied at this time,

1L, Defendants deny the allegations set forth in Paragraph 12,

12. Defendants lack sufficient information to form a belief as to the truth of the
allegations set forth in Paragruphs 13, (4, 15, 16, 17, 18, 19, 20, and 21. Therefore, those
allegations can neither be admitted nor denied at this time,

3. Intesponse to Paragraph 22, Defendants re-atlege their responses to Paragraphs 1-
21 and incorporate the samo as if fully set forth herein,

14, Defendants deny the allegations set forth in Paragraphs 23 and 24,

15, Inresponsefo Paragraph 25, Defendants re-ullege their responses to Paragraphs 1-
24 and incorporate the same us if fully set forth herein, |

16.  Defendants deny the allegations set forth in Paragraphs 26, 27, and 28,

17, Defendants deny cach and cvery allegation not ISpcciﬁcally responded to in the
precediﬁg paragraphs of this Answer,

WHEREFORE, having fully responded to the Complaint, Defendunts respectiully request
that they be dismissed with prejudice and that all costs be taxed against Plaintiff. Defendants

further demand & jury trial at the eppropriale time,

[SIGNATURE BLOCK ON FOLLOWING PAGE)
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40 Calhoun Street, Suite 400
Charleston, South Carolina 29401-3531
843-727-0307

Respect{ully submitted,

CARLOCK, COPELAND\& STAI , LLP,
By: #7 /

D. GARY LOVELL, IR,
State Bar No.: 69293

WILLIAM ). FARLEY, 11l
State Bar No.: 101033

Atrorneys for UCI Medical Affiliates, e, &
Jane Doe
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL DISTRICT
COUNTY OF KERSHAW g CASE NO.: 2015-CP-28-174
CORY McMILLAN, )
) MOTION TO DISMISS
Plaintiff, ) _ .
) i &
vs ) Soy =g
' ) R 903
‘ B ) R (8 o
UCI MEDICAL AFFILIATES, INC., d/b/ny o N0
DOCTORS CARE und JANE DO, ) &t = ~
| ) gy m
Defendants, ) ‘:55 ® E;;:
) £ o W

TO:  JAMES ). KASPRZYCKI, ESQ., ATTORNEY FOR PLAINTIFF

‘NOW COMES Defendants UC] Medical Affiliates, Inc. (“Defendant UCT") and Jane
Doe (“Defendunt Doe”) (collectively referred 10 a3 “Defendants™), by and through the
undersigned counsel, and hereby move this Court for an Order dismissing this case with
prejudice pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure. This Mation

is based on the following grourls:
I. The Complaint frils to state g claim upon which relief can be granted;

2. The Complaint is based on claims of medical negligence and Plaintift hus failed to
comply with the expert aﬁidavil tequirements set forth in 8.C, Code Ann, §§ 15-79-

125 and 15-36-100; and

3. Plaintiff has failed 1o comply with the Notice of Intent to File Suit and mandatory
pre-litigation medintion requitements set forth in S.C. Code Ann. § 15.79.125 for

claims arising from alleged medical negligence,
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This Motion fs supported by Plaintiff's pleadings, Defendants’ Memorandum 'in Support
to be submitted at a later date, and any other evidence. which may be provided prior to the
hearing on this Motion,

WHEREYORE, Defendants respectfully request that this Court grant their Motion 1o
Dismiss with prejudice, that all costs be taxed against Plaintift, and for such other and further
relief as this Court deems just and proper.

Respectfully submitted, |
CARLOCK, COPELAND & SYAIR, L.L.P.
By: 7

D. GARY LOVELLR, JA4.
State Bar No.; 6929

WILLIAM 1. FARLEY, 1II
State Bar No,: 101033

Attorneps for UCE Medical Affitiates, Inc, and

Jane Doe
40 Calhoun Street, Suitc 400
Charleston, South Carolina 29401-353|
843-727-0307
22-
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STATE OF SOUTH CAROLINA

) ANTHE COURT OF COMMON PLEAS
COUNTY OF KRERSIAW ' ) FIFTH JUDICIAL CIRCUIT
T T e ) CIVIL ACTION NO. 2015-CP-28-174
CORY MceMILILAN, )
)
Plaintiff, ) AMENDED COMPLAINT
) (Jury Trial Demanded) .,
4 ) 5, B
UCIMEDICAL AFFILIATES, INC. dibla ) " \
DOCTORS CARE and JANE DOE, ) w5
) =
Defendants. ) o ]
Y
© P

The Plaintiff would respectfully show unto the coust and allege as follows:

PARTIES, JURISDICTION & VENUE

1. That the Plaintifr, Cory McMillan, is a citizen and resident of the County of

Allendale, State of South Carolina,

2. That the Defendant, UCI Medical Affiliates, Inc, d/b/

a Doctors Care, is a foreign

corporation, organized and existing under the laws of the State of Delaware and js authorized to

conduct business in the State of South Caroling,

3, Defendant, UCI Medical Affiliates, Inc. d/b/a Doctors Care will hereinafter be

referred to as “Doctors Care.”

4, That at all times relevant hercto, Dcfcnd_ant? Doctors Care, by and through its agents

and/ar employees, provided non-medical, administxadvc, ministerial, or routine care to Plaintiff,

Cory McMillan, at its healthcare facility located in the County of Kershaw, State of Sout}h Carolina.

5. ‘That the Defendan t, fave Doc, is an agent and/or er'.nplbyee of Defendant, Doctorg

Care, and at all times relevant hercto, provided non

-medical, administrative, ministerial, or rouline

000018
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care to Plaintiff, Cory McMi llan, atthe Doctors Care facility located in the County of Kershaw, State

of South Carolina, - -~ -~ - -

6. This is not an action for medica] malpractice,
FACTS
7. Paragraphs | through 6 of Plaintifl*s Complaint are incorporated herein by reference,

as il fully set forth verbatim.

8. On June 29, 2012, Plaintiff, Cory MeMillan, arcived at the Doctors Care (acility to
complete a pre-employment pulmonary function test (“PET™), 7

9. On June 29, 2012, Plaintiff, Cory McMi Han, was not secking medical treatment or

medical care,

10, OnlJune 29, 2012, Plaintift, Coty McMillan, did not receive medical treatment or
medical care,

{1, On June 29, 2012, Plaintiff, Cory McMillan, was not g patient of Doctors Care,

12, Atall times relevant hereto, Plaintiff, Cory McMitlan, was an invitee of Defendant,
Doctors Care.

13, As part of the pre-employment PET, Plaintiff, Cory McMillan, was required to
breathe into a spirometer.,

4. A preemploymeit PFT i not a medical procedure.

(5. A pre-employment PFT is not required to be administered by a physician;

therefore, none of the ctnployees of Doctors Care present during the PIT were physicians nor was

Delendant Jane Doe.
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16.  Pursuant to a requesl by Doctors Care employee(s) and/or Defendant, Jane Doe; t.he
Plaintiff, Cory McMillan, sat down ina chair placed adjacent to the spirometer and began providing - - :
breathing maneuvers,

17. During the respiratory lesting, a Doctors Care employee(s) and/or Delendant, June
Doe, requested that Plaintiff stand up to continue to provide breathing maneuvers,

18, Incompliance with said request, Plaintiff, Cory McMillan, stood u p and atlempted
to complete the additional breathing maneuvers,

19. None of the employees of Doctors Care nor Defendant, Jane Doe, assisted Plaintiff, -
Cory McMillan, in any way whatsoever, including but not limited to steadying him or providing for
his safety,

20.  Whileattempting to complete the additional breathing maneuvers, and still stand ing,
Plaintiff, Cory McMillan, became Iiéht—headed and fell to the ground.

21, Acoupledays followi ng the fall, Plaintiffbegan experiencin gsevere painin hisneck,

22, Plaintiff sought treatment for same,

23, Plaintiff was diagnosed with a cervical fracture,

NEGLIGENCE AS TO DEFENDANT JANE DO,

24.  Paragraphs 1 through 23 of PlaintifPs Complaint are incorporated herein by re ference,
as if fully set forth verbatim.

25.  That, Defendant, Jane Dae, was, at the time and place above-mentioncd, negligent,
careless, grossly negligent, reckless, wanlon and willful in any one or more of the [ollowing
patticulars:

a. In that Defendaot, Jane Doe, failed to safely and propetly supervise and/or
monitor the Plaivtiff while administerin 8 the pre-employment PIT,

EA 0(?0'0_20 3
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b. Byinstructing Plaintiffto stand while administering the pre-employment PFT
after initially instructing Plaintiff to remain in a sealed position;

c. By instructing Plaintiff to stand without providing mcasures to insure
Plaintiff would not fall to the ground,

d. By instructing Plaintiffto stand without seeking the assistance of'a co-worker
Lo supervisc the Plaintiff;

e In failing to take any precautionary actions, by any means, to insure
Plaintifls safety; ’

£, In that Defendant, Jane Doe, failed to use the degree of caution and care that

a reasonable and prudent person would have used under the circumstances

then and there prevailing; - T

g Inother ways and particulars that may be shown throu gh discovery and trial;

any or all of which were the direct and proximate cause of the damages and injuries suffered by the

Plaintiff herein, said acts being in violation of the statutory and conimon laws of the State of South
Carolina,

26. That, as a direct and proximate result of the ordinary negligence, recklessness,
willtulness, and wantonness of Defendant, Jane Doc, as aforesaid, the Plaintiff, Cory McMillan,
suffered great bodily injury, suffcrcd personal injucics, incurred expensive med ical, doctor, hospital,
vnursing, and drug bills, suffered pain and mental anguish, sutfered lost wages, suffered impairment,
anxiety, inconvenience and will continue to suller same in the future; all to Plaintiff’s general

damages and dctriment. -

NEGLIGENCE AS TO DEFENDANT DOCTORS CARFE,

27, Paragraphs 1 through 26 of Plaintiff’s Com plaintare incorporated herein by refercnce,

as if fully set forth verbatim,
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28 Defendant, Doctors Care, was, at the time and place above-mentioned, negligent,
T o careless, grossly negligent, reckless, wanton and willful in any one or more of the following
particulars:

a. In that Defendant, Doctors Care, failed to make inquiry as 10 the abilitics of
Defendant, Jane Doe, to safely and properly supervise the Plaintitf;

b, Inthat Defendant, Doctors Care, failed to pro perly supervise Defendant, Jane
Doe;

c. Inthat Defendant, Doctors Care, failed to properly train Defendant, Jane Doe;

d. In that Defendant, Doctors Care, failed to safely and properly supervise:

and/or monitor the Plainti(f while administering the pre-employment P,

e By instructing Plaintiffto stand whilc administering the pre~em ployment PET
aller initially instructing Plaintiff to remain in a seated position;

f. By instracting Plaintiff to stang without providing measures to insure
Plaintiff would not fall to the ground;

g By instructing Plaintiff to stand without sccking the assistance of other
Doctors Care employces to supervise the Plaintiff:
h, In failing to take any precautionary actions, by any means, to insure
Plaintiff’s safety;
i. In failing to use the degree of cate and caution that « reasonable and prudent

employer and/or individual would have used under the circumstances (hen
and there prevailing;

J. In other ways and pzuﬁc_:ulaps that may be shown throu gh discove}ry and trial;
any ot all of which were the direct and proximate eause of the damages and injurics suffercd by the
Plaintiff herein, said acts being in violation of the statutoryhnd common laws of the State of South
Carolina,

29.  That, as a direcl and proximate result lof the ordinary negligence, recklessness,

willfulness, and wantonness of Defendant, Doctors Care, as aforesaid, the Plaintif t, Cory McMil lan,
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suffered great bodily injury, suffered petsonal injuries, incutred expensive medical, doctor, hospital,

nursingand drug bills, suffered painand mental anguish; suffered fost wages, suffered im paivthent,

anxiety, inconvenience and will continue to suffer same in the future; all to PlaintifPs general
damages and detriment.

30.  Asarcsult of the acts of Defendant, Doctors Care, and Defendant, Jane Doe, which
are chargeable against Defendant, Doctors Care, under the doctring of respondeat superior, as set
forth above, Plaintiff is informed and belic{lcs that he is entitled to an award of actual damages,
- WHEREFORE, the Plaintiff prays for judgment against the J.')éfendants in an amount of
actual damages to be deterniined by a jury, for the costs of this action, and for such other and
ﬁu‘ther relief as this Court might deem just and proper,

May 12, 2015
Savannah, Georgia

“Tamef J. K sprzyclk, Ir.
South*Caalina Baf No: 12413
Attorney for Plaintiff

One Bull Street, Suite 400
Savannah, GA 31401

(912) 447-5984 (Telephone)

(912) 447.0192 (Facsimilc)
jkﬂsp.rzycki@1tto1‘ncykcnnugent.com
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IN'THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FIFTHJUDICIAL DISTRICT
COUNTY OF KERSHAW ; CASE NO.! 2015-CP-28-174
CORY McMILLAN, )
; DEFENDANTS’ ANSWER TO PLAINTIFF'S
Plaintif, ) AMENDED COMPLAINT ;-
vs, g M " !
UCI MEDICAL AFFILIATES, INC,, d/b/u; =
DOCTORS CARE and JANE DOE, ) -
' ) (“ LI v B
Defendants, ) Py W
. ) . (4]

NOW COME Defendants UCI Medicul Affiliates, Inc. ("Defendant UCTH”) and Jane Doe
(“Defendant Doe™y (collectively referred to as “Defendants™), by and through the undersigned
counsel, and hereby present their Answer to the Amended Complaint- and show this Court ag
follows:

FIRST DEFENSE
At all times relevant to the matters complained .of in the Amended Complaint, Defendants

exerclsed the degree of skill and care required of them by law,
SECOND DEFENSE
The no-economic damages claimed by Plaintiff are limited in amount under law,
THIRD DEFENSE
To the extent Plaintiff asscrts a claim for punitive damages, such damages are limited in

amount under South Carolina law. Further, the pleadings and evideuce fail to support a claim for

stuch damages.
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FOURTH DEFENSE

Any alleged claim for punitive damages asserted against Defendants violates their rights
as guaranteed under the Constitutions of the United States and the State of South Carolina,

IIETH DEFENSTE

To the extent shown by the evidence, the uegtigence of Plaintiff proximately caused his

alleged injuries and damages.

SIXTH DEFENSE,

The allegations set forth in the Amended Conmplaint fall to state a claim upon which velief

may be granted by this Court, Therefore, the Amended Conplaint must be dismissed pursuant to |

Rule 12(b)(6} of the South Carolina Rules of Civil Procedure.
SEVENTEH DEFENSE |

There Is no cousal connection beltween any alleged acts or omissions on the part of
Defendants and the injuries and damages alleged by Plaiatiff, |

The Amended Complaint myst be diémisscd for failure to contemporaneously file an
expert affidavit pursuant to 8,C, Code Ann. §§ 15-79-125 and 15-36-100.

The Amended Complaint must be dismissed for failurs to pteviously file a Notice of
Intent to File Suit or participute in mandatory pre-litigation mediation s set forth in S.C, Code

Ana, § 15-79-125.

.
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JENTH DEFENSE

The Injuries and damages wlleged by Plaintift were the result of his own negligence, and
thus his claims are barred as matter of law in whole or in part. Any negligence of Deofendants,
wlhich is explicltly denled, was less than that of Plaintiff's negligence,

ELEVENTH DEFENSE

Defendants respond to the number allegations of the Amended Complaint as follows:

1. Defendants lack sufficien infornmtion.to form « belief as to the (ruth of the
allegations set forth in Paragraph |, Therefore, those allegations can neither be admitted nor
denied at this time,

2. In response to Paragraph 2, Defendants udmit that UCI Medical Affiliates, Ine, is
2 foreign corparation, organized and existing under the laws of the State of Delaware and is
authorized to conduct business in the State of South Carolina. All remalning allogations of
Paragraph 2 are denied.

3 In respanse ¢ Paragraphs 3 and 4, Deféndants admit that some agents or
employces of Defendant UCK provided medical services and care to Plaintiff at its facility in
Kershaw County, South Carolina. All remaining allegations of Paragraphs 3 and 4 are denijed.

4. In response to Paragraph 5, Defendants admit that & non-medical doetor
healtheare professional, agent, or employee of Defandant UCI provided services to Plaintiff at its
facility located in Keeshaw County, South Carolina. Al remaining allegations of Paragraph 5
are denied,

5. Defendants deny the allegations set forth in Paragraph 6,

6. Itvresponse to Paragraph 7, Defendants re-allege their responses o Paragraphs 1-6

and incorporate the same as if fully set forth herein.
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7. In response to Paragr@h 8, Defendants admit Plalnttff recclved medical care at o
tacility of Defendant UCI that included a pre-cinployment pulmonary function test, Al
remaining ullégatinns of Paragraph 8 are denied.

8. Defendants deny the allegations set forth in Paragraphs 9, 10, 11, and 12.

9, Upon information and belief, Defendants admit the allegations set forth in
Paragraph 13,

10.  Defendants deny the allegations set forth in Pacagraphs 14 and 135,

1L Defendanty lack sufficient information to form a belief as to the truth of the
allegations set forth in Paragraphs 16, 17, 18, 19,20,21, 22, and 23, Therefore, those allegations
can neither bo admitted nor denied at this time,

12 Inresponse to Paragraph 24, Defendants re-allege their responses to Paragraphs |-
23 and incorporate the same as if fully set forth herein.

13.  Defendants deny the allegations set forth in Paragraph 23 (including all subparts)
and 26.

14, Inresponse to Paragraph 27, Defendants re-allege their responses to Paragraphs 1-
26 and incorporate the same as if fully set forth herein.

5. Defendanta deny the allegations set forth in Paragrapl{ 28 (including all subparts),
29, and 30,

16.  Defendunty deny each and every allegation not specifically responded to in the

preceding paragraphs of this Answer to the Amended Complaint,
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WHEREFORE, lmving fully responded to the Amended Complaint, Defendants
respectfully request that they be dismissed with prejudice and that all costs be taxed against

Plaintiff, Defendants further demand a jury trial at the appropriate time.

Respectfully submitted,
CARLOCK, COPELAND & STAIR, L.L.P,
I]y; . ZLV/;' xi:”SLF

D. GARY LOVELL, JR.
State Bar No.: 69293

WILLIAM J, FARLEY, 1}

State Bar No.; 101033
Attorneys for UCK Medical Affillates, Ine, &
Jane Doe
40 Callioun Strect, Suite 400
Charleston, South Carolina 29401-3531
843-7127-0307
-5-
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIFTH JUDICIAL DISTRICT
COUNTY OF KERSHAW 3 CASE NO.: 2015-CP-28-174
CORY McMILLAN, ;
Plaintift, ;
) DEFENDANTS' MEMORANBUM 162
vs, )  SUPPORT OF MOTION TO B8 xsf_'~=
Tyish
UCI MEDICAL AFFILIATES, INC., d/bl) cex G
DOCTORS CARE and JANEDOE, 3 ggg -
) e ».: -
Defendants. ﬁ’“ﬁ{d -
)
) X a

NOW COME Defendants UCT Medical Affiliates, Inc, (“Defendant UCT") and Jane Doe
(“Defendant Doe™) (collectively referred to as the "Defendants‘f), by and through their
udersigned counsel, and hercby submit this Memorandum in Support of their Motion to
Dismiss. Defendants move this Court for an Order distnissing the above-captioned Complaint on
the ground that Plaintiff Cory McMillan {“Plaintift™) has failed to comply with the pre-litigation

requirements set forth in S.C. Code Ans. §§ 15-79-125 and 15-36-100,
BACKGROUND

On June 29, 2012, Plaintiff presented to a Doctors Care facility located in Lugoff, South
Carolina to receive a pre-employmem physical examination. As part of this examination, g
pultmanary function test was utilized to asscss Plintifl’s respiratory capacity und ensure he wis
physically capable of perforning the duties required of his proaspective employment, A
spirowieter is ane device medical personne! frequently usc to complele u pulimonary function test,

Generally, a spitometer measuces the rate at which an individuat can inhale gnd exhale air,

AHSI3Y VOHOI A
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In tlis case, a licensed health eare professional was charged with administering angd
recording the results of Pluintiff's respiratory examination, While performing the pulmonary
function test, Plaintiff allegedly lost consciousness and fell to the ground, Upon regaining
conseiousness, a licensed physician examined Plaintiff In Tesponse to complaints of neck and
back pain, Compl. § 17, f‘ollowmg this cxamination, a Doctors Care physician supervised
Plaintiff’s completion of the pte-employment physical, Compl. § 18. A few days following hig
presentation to Doctors Care, Plaintiff allegedly began experiencing neck pain and sought
treatment for the same, Compl. 49 19, 20. Plaintief was allegedly diagnosed with g cervieal

fracture, which he now attributes to the June 29, 2012 incident at Doctors Care,

ARGUMENT

In filing the above-captioned lawsuit, Plaintiff is seeking the recovery of damages
allegedly incurred as a result of the Defendants® professional negiigcncc while adininistoring the
pulmonary function test. 8.C. Code Ann. § 15-79-125 states that a Plaintiff must participate in
mandatory pre-litigation mediation and file a Notice of Intent to File Suit prior to initiating g
civil action alleging i injury or death as u result of medical malpractice, §.C. Code Ann, § 15.79-
125 further tandates that a Plaintiff must contemporaneously file an expert affidavit satisfying
the requirements set forth in 8.C. Code Ann. § 15-36-100. Finally, §.C. Code Amn, § 15-36-
100(CY(1) provides that a failure 1o comply wilh the pre-litigation requirements warrants

“dismissal for failure to state g cloim »

-2
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L The allegations set forth in the Complaint seek recovery for damages allegedly
incurred as 2 vesult of professjonal negligence, As such, Plaintife's fajlure to comply
with the pre-litigation requivements set forih in S.C, Code Ann. § 15-79.125 and

S.C. Code Ann, § 15-36-100 warrant a dismissal pursnant to Ruje 12(0)(6) of the
South Carolina Rules of Clyil Procedure.

The primary issue presented in this case is whether the Defendants’ conduct sounds {n
medical malpractice or ordinary negligence.  South Carolina case luw provides limited
instruction in delineating between the two claimg; hawever, the Supreme Court of South
Carolina recently addressed the issue in Dawking v, Unfon Hosp. Dist, 408 8.C. 171, 758 S.E2d
501 (2014), In doing so, the Supreme Court began ity analysis by "ucknowlcdging that
‘[blecause medical malpractice is a category of negligence, the distinetion between medical
malpractice and negligence ¢laims js subtle; there is no rigid analytical line separating the two
causes of action,”™ Id at 176, 503-504 (quoting Estate of French v, Sr)a(ﬁwrd House, 333 8. W.3d

546, 555 (Teny, 2011)). Instend, the court must rely “heavily on the facts of cach individual

case” (o malke the distinction, ld a1 176, 504,

Expert testimony i5 generally requived in n medical malpractice action to assist a Jury in
“making a more accurate determination of fault regarding whether a physician’s negtigence in
rendering medical care proximately eaused the patient’s injury.” If at 177, 504, However, ng
the Supreme Court noted, expert (estimony is not required for every injury sustained by o patient
ina medical fucility. 44 To suppot this contention, the Coust cited claims against hospital for
injuries caused by falling cciling tiles op improperdy maintained parking Jots or hallways as
sounding in ordinary negligence, and specifically in premises liability. /4 In such cases, expert
testim'nny is not required because a jury can “ensily understand and evaluate the relevant facts

and law merely by exercising their conunon knowledge™ J4,
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The Court [urther noted that “many states’ courts distinguish betweeti medical
nalpractice and ordinary negligence actions by determining  whether expert testimony s
necessary to aid the jury’s determination of fault, particularly with respect to the ‘duty’ and
‘eausation’ elements of the claim.” Ji/ “Thus, while providing medical services to a patient, the
medical professional acts in his professional capacity and must meot the professional standard of

care, as ostablished by expert testimony.” Id at 178, 504,

As applied o this case, it is clear that the alleged act or emission of negligence occurred
while Defendants administered g medical examination. The pulmonary function test examines
an fndividual’s respitatory capacity 1o determine whether an individual is capable of performing
¢ defined set of tasks. A physical examination, by itg very nature, is a medical evaluation of an
individual. Interpreting the results of a physical, ensuring the multitude of tests are properly
performed, and identifying health risks that an individual may exhibit are all necessary
componients of an accurate and thorough physical examination. This is precisely the reason why
Plaintiff's prospective employer required that he obiain a physical from a health care facility
such us Doctors Care. If a phystcal examination did not require some degree of professional

knowledpe and skitl, any individual or any company could perform such testing,

Additionally, liability in this case clearly hinges on a determination as to whether the
health care professional property edministered the pixlmonary function test. A jury, therefore,
must know exactly what a pulmonary function tests, how the test works, the proper mechanism
for administering the test, whether the test sulject shauld sit or stagd during lic ¢ test, and what
other prccautions & health care professional must consider while conducting the evaluation, Such
issues clcarly fall outside the scope of o Jjury’s general knowledye: or experience. Without such

knowledpe, a prospective jury would be unable o evahiate whether the health care professional
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acted improperly or faited to udhere to the "duty of care” required of her by South Carolina law,
This is precisely the reason, ag explalned in Dawking, that expert testimony is necessary in
medical malpractice cases, As applied to this case, a jury should be afforded the opportunity (o

utilize expert testimony to assist in their ultimate evaluation of Plaintiff' allegations,

Presumably, Plaintiff wil) argue that his Complaint is exempt from the pre-litigation
requirements set forth in S.C. Code Ann. §§ 15-79-125 and 15-36-100 because the Complaint
sounds in ordinary negligence and the jury ls capable of propetly evaluating Defendants’ acts
aud omissions. Admittedly, some claims against heulth care professionals fall outside the
intended scope of a ‘medical malpractice’ action. In such instances, the claims trequently arige
from incidents that oceur within a medical facility. When & paticnt falls on 4 poorly maintained
parking lot or hallway, or is struck by a Lalling ceiling tile, the negligence of the medieal entity
bears absolutely no relationship to the testing or care being rendered by the medical professional,
In this case, the allegations of negligence exclusively relate to the omissions of a medical
pravider administering the pulmonary Runction test. It is these otissions that allegedly caused

Pluintifl’s injuries - not that of a slippery floor or poorly-maintained facility,

Furthermore, to support his position that an expert affidavit is not required, Pluintiff will
likely cite language from Dawking and suggcét that his claim relates to “nonmedical,
administrative, ministerial, or coutine care.® Iy articulating the distinction between medica)
malpractice and ordinary negligence, the Dawking Court explained thal experl (estimony is
necessary - 1o evaluate health care sotvices unless they are “nonmedical, administrative,
ministerial, or routine” in nature, [y support of this distinetion, the Court cited four cases from
other jurisdictions. [n Kujawski v, Arbor View Heulth Care Cur, the Supreme Court of

Wisconsin held that ardinary negligence ptinciples apply to injuries that oceurred due to 4
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medical provider’s failure to wtilize 4 sufety belt while transporting a patient in a wheelchair,
407 N.W.2d 249 (198 7. I Kastler v, lowa Methodist Hosp., the Supreme Court of Towa held
that ordinary negligence principles apply to injuries that occurred while a medical provider ig
assisting a patient with showering. 193 N.w.2d 98, 101 (lowa 1971). In Bryant v, Oakpointe
Villa Nursing Ctr., Inc., the Supreme Court of Michigan held that ordinary negligence principles

applied 10 a medical provider’s failure to protect a patient after discovering the patient was

entangled between the bed rajls and mattress. 684 N.W.2d 864, 871 (2004). Finally, in Esiare of

French v, Stratford House, the Supreme Court of Tennessee cited a series of cases in which
courts have distinguished between a claim sounding in medical malpractice versus ordinary

negligence. 333 8.W.3d a1 556 0.9, 557 .10, 559-60 (201 .

Ultimately, the factual scenarios undertying the cases cifed in support of the “norimedical,
administrative, ministerial, or routine” exceplion are clearly distinguishable from the allepations
of negligence presented in the Complaint. The cases cited ubove generally relate to a medicg]
provider’s negligence in ussisting n patient with menial tagks such us pushing a wheclchair,
assisting a patient in showering, or recognizing the risks associated with someone enfangled
between bed rails and a matiress, Jn this case, (he admi’nistraliun of a pulmonary funclion test i

ot an everyday or menial task that a jury is capable of analyzing,

In fact, the administration of g pulmonary (unction test is comparable to many of the

medical nalpractice cases cited by the Supreme Court of Tennessee in footuote 9 of Estate of

French. Footnote 9, which the Supreme Court of South Carolina specifically cited in Dawkins,
referenced cascs in which a nursing home's alleged faifure to prevent an individual from falling

and a nursing home’s failure to properly restrain an individyal by physical or chemical megns

bath sounded in medical malpractice rather than ardinary negligence, In the former case, an
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expert nffidavit was necessary to establish what precautions a medical provider should have
considered 1o protect an individual from falling, 1In the later case, an expert affidavit wag

necessary to determine whether restraining an individual was hecessary to mitigate the rigk of

further injury.

Among other allegatlons, the Complaint  suggests that Def‘endan& negligently
“administered the pre-cmployment PFT“, failed to “take preeautionary actions, by any means, to
insure Plaintiff's safety”, failed to “safely and properly supervise and/or monitor the Plaintiff”,
and failed to propetly “supervise” and “train” (he medical professiong) administering the
examination, See Amended Couplaint, § 28 (b, ¢, d, h). These altegations clearly assert
Defendants were negligent in the exercising of some depree of medical Jjudgment; therefore, this

Court should require that Plaintiff file an expert affidavit to asyist the jury with lts ultimate

cvaluation of the same,

CONCLUSION

Based on the analysis above, it is clear that the atlegations set forth in Plaintiff's
Complaint sound in medical malpractice.  As such, Plaintiff has failed to comply with the
mandutory pre-litigation requirements set forth in 8.C. Code Ann, §§ 15-79-125 and 15-36-100

and the Complaint must be dismissed.
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THE COURT: This is Cory McMillan versus UCI Medical
Affiliates -- Oh, you might want to gréb Ms. McDonald.

BAILIFF: I will get her, Your Honor.

THE COURT: All right. But we can go ahead and get
started. Yes. Let me get your names for the record.

MR. FARLEY: My name is William Farley, on behalf of the
Defendants,

MR. KASPRZYCKI: Jim Kasprzycki, on behalf of the
Plaintiff,

THE COURT: All right. And this is Mr. Farley’s motion to
dismiss?

MR. FARLEY: That is corract, Your Honor,

THE COURT: All right, I'1l be glad to hear from you,

MR. FARLEY: Thank you. The motion to dismiss before Your
Honor this afternoon is based upon the Plaintiff’s failure
to comply with pre-litigation requirements set forth in
§15-79-125 and §15-36-100, basically requiring notice of
intent to file suit pre-litigation mediation and an expert
affidavit in a case involving medical malpractice,

I don’t believe there is a dispute between the parties
regarding the substance of the statutes. The issue primarily
is one of application of the statute to the underlying facts
to determine whether or not this is a medical malpractice
case versus an ordinary negligence case. Obviously, our

position is that it is, in fact, a medical malpractice case

CORY MCMILLAN VERSUS UCI MEDICAL ATFFILIATES ING, ct al
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which would trigder the statutory requirements for the
complaint.

The underlying facts of the case is that the Plaintiff
presented to the Doctors Care facility in Lugoff, South
Carolina for a pre-employment physical. That physical
included a pulmonary function test which is basically a
respiratory examination to evaluate an individual’s ability
to inhale and exhale appropriately. That was one of savaral
procedures performed that day, that was included in that
pre-employment. physical and I believe during the performance
or the adminlstration of that pulmonary function test, the
Plaintiff lost consclousness, fell to the ground, and
suffered gsome cervical fractures and so the allegations set
forth in the complaint allege that Doctors Care and their
agents or employees were negligent in administering that
specific respiratory examination and that’s sort of the
underlying facts that bring us here today.

And so, obviously, the issﬁe would be whether or not the
administration of that particular respiratory examination
constituted medical care or medical treatment that warranted
a medical malpractice case versus a negligence or premises
liabllity action, which is how it is currently styled in the
complaint,

And so, I believe, if I can direct Your Honor to g

memorandum that I filed last week and also some case law. In

CORY MCMILLAN VERSUS UCI MEDICAL APFFILIATES INC, et al
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1 South Carolina, it appears that Dawkins v. Union Hospitai is
2 the controlling case law in distinguishing between an

3 ordinary negligence case and medical malpractice énd if I can
4 read without having to go through the entire memo, bul:

5 Expert testimony is generally required in a medical

6 malpractice action to assist a jury in making a more accurate
7 determination of fault regarding whether a physician’s

8I negligence in rendering medical care proximately caused the
9% plaintiff’s, the patient’s, injury.
10; And so, basically, in explaining that distinction, the
11 Court cited cases from other jurisdictions in which they have
12 gone through a similar analysis and reached various

13 conclusions based on the underlying facts,
14 I wanted to point to a few specific casesa cited in

15 Dawkins, which is a Supreme Court Opinion from 2014.
16 Basically, they walk through sort of the analysis and, I

17 guess, provide additional informatidn they will get from

18§ additional cases and they find a few cases. There’s one of
l9l ordinary negligence where a plaintiff is injured where a
20 ceiling tile falls from a medical facility or where a
21 plaintiff falls while walking through a parking lot or
22§ hallway or is injured while he or she is showering with the
23% assistance of a medical provider and those cases} the Courtr
24 has basically stated those cases are of ordinaty negligence
25§ and no expert affidavit is hecessary for a jury to evaluate

CORY MCMILLAN VERSUS UCI MEDICAL AFPFILIATES INC, et al
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(3]

the medical provider’s care,

On the other hand, they cited several other cases in
which they determined they were, ultimately, medical
malpractice cases, Specifically, they cited two cases in
which an individual wasn’t prevented from falling while a
specific test was administered, meaning that she was not
properly restrained or she wasn’t properly supported by the
medical providern during that particular examination and
during that examination an injury occurred, and the Court, in
that case, determined that it was a medical malpractice case
because the jury needed to understand what was going through
the mind of the medical provider at the time of the test to
determine whether or not it was the appropriate act at that
time.

Another case, specifically, in which a medical
malpractice case was found is one in which the patient or the
individual receiving the éare was not properly restrained
while providing treatment., In that case, she was lying in bed
and she wasn’t properly held or sort or physically or
chemically induced to allow for specific testing to be
performed and that created some injuries on her part and the
Court determined that the level of restraint necesgsary to
perform specific teéts was actually an issue of medical

malpractice.

And so, basically, before you today is the issue of

CORY MCMILLLAN VERSUS UCI MEDICAL AFFILIATRS ING, et al
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whether or not this individual affiliated with Doctors Care
properly performed the respiratory examination that led to
the alleged injures of the Plaintiff and it would be our
contention that that issue falls more within the latter group
as to opposed to the former group which would warrant a
conclusion that this was actually a medical malpractlce case
versus one of ordinary negligence or premises liability,

THE COURT: Yes, sir.

MR. RASPRZYCKI: May it please the Court, Your Honor.

THE COURT: Yes, sir.

MR, KASPRZYCKI: On the outset, we hold and agree that -
Dawkins 1s probably the best roadmap for this case,
Subseéuent to Dawkins, I think Dawkins actually set up the
rule and when we filed this complaint -~ I think we filed
initially back in March -- I amended the complaint Lo clarify
some issues and in a part of that amendment we took the
language, quite frankly, right from the Dawkins case and that
is that my client, wMr, McMillan, was there, not because he
was infirmed or because he was i1l, he was there because his
employer required that he take a pulmonary function test as a
term of his employment. And bottem line, we did allege that
he was provided non-medical, administrative, administerial or
routine care by the Defendant, Doctors Care.

To be honest, I think after Dawkins, as far as the

motion today is concerned, strictly on the pleadings, I think

CORY MCMILLAN VERSUS UCE MEDICAL AFFILIATES INC, ct al
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that would be enough to survive the motion to dismiss in the
light most favorable to the Plaintiff, That being said, since
I'm an attorney, I’'m géing to make some more arguments.

But the bottom line, Your Honor, is assuming the Court
ls going to look at the pulmonary function test as being one
of routine versus non-routine or something along those lines,
I would simply point out that it is essentially, it's a
measurement tool, quite honestly. It would be no different
than somebody getting on a scale to take someone’s weight, It
would be no difference than taking someone’s height on their
entry to the doctor’s office or the examination room, things
along those lines, but the reality is, someone was there to
have him breathe into a spirometer and I don’t think there is
any expert testimony necessary for that. Quite frankly,
again, because itfs routine, I don’t think any expert
testimony is required to show duty owed and breach of care,
But it’s simply something that he had to blow into that a
candy striper could have taken care of. T know as far as
these pulmonary function tests go, they are now available at
home. I know John’s Hopkins University gives them out to
children, in fact, so that they can breathe into them at
their house and things along those lines,

And I'11 just point out a couple of excerpts, Your
Honor, from the Dawkins’ case. I'm sure the Court will read

it if you are not already familiar with it, Your Honor. It’s

CORY MCMILELAN VERSUS UCI MEDICAL AFTILIATES ING, et al
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a case from 2014.

THE COURT: I'm véry familiar -with it, That was ny Dad’s
case.

MR. KASPRZYCKI: I didn’t know that. Maybe I don’t need
to bore you with what I was going to read, but I’11 just read
that ~=-

THE COURT: I need to re-read it.

MR. KASPRZYCKI: I will point this out. One of the main
things that I took from the case verbatim, it gays: At all
times, the medical professional must exercise ordinary and
reagonable care to insure that no unnecessary harm befalls a
patient, and certainly, that’s the crux of our complaint, We,
in fact, I put in the complaint that this is not an actilon
for medical malpractice, whatsoever. It is in fact, a case
for ordinary negligence.

THE COURT: Well, let me ask you this, though. With some
allegations, and I'm familiar with -~ when the General
Assembly passed the requirement, we began to get all these
wotions to dismiss. Some were people falling because there
was water on the ground and I think Dawkins made that real
c¢lear, that that 1s not -- I guess maybe I'm missing this,
but what 1is your client alleging?

MR. KASPRZYCKI: The allegation is, Your Honoxr, that he
was initially given a chair and was told to do these

breathing maneuvers while seated. Then, the chair was removed

CORY MCMILLAN VBRSUS UCI MEDICAL AFFILIATES INC, et al
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or he was told to stand up and do it and that’s when he,
apparently, got lightheaded and fell to the ground. So,
basically, he was given a chair and the chair was taken away
and 8o the allegation is, no one supervised him, They thought
it was, initially, it was something he needed to be seated to
do and then later they said, well, we changed our mind, let’s
have him stand up and they should have taken precautions,
That’s the main point of our complaint, the precautions to
make sure that something like this didn’t happen to him,

THE COURT: All right. Yes, =ir.

MR. FARLEY: I think the key to keep in mind is, the
allegations, as he just said, are specifically related to how
the test was administered. Tt’s not the simplicit& of the
test. It's not‘someone Just merely being there while this
patient, this individual, is blowing into the spirometer.
It’s specifically what the individual did or did not do or
did or did not instruct thé Plaintiff to do while the
specific test was being performed. And 50, that distinguishes
it from somebody stepping on a scale and me walking over and
reading the weight or somebody giving their height and me
pulling the tape to see what the actual height is. You know,
it’'s clearly something where somebody had to be taking a more
active role based on the allegations of negligence beyond
just being there and being preseﬁt. I think if that were the

case, then this certainly would be an ordinary negligence or

CORY MCMILLAN VERSUS UCE MEDICAL ATDILIATES INC, et al

000045




10
11
12
13
14

VORI

premises liability action, which 'is how it’s currently
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styled, but to the extent the allegations are specifically

related to what an individual did or did not do, I don’t

‘think that’as beyond the scope of me or anybody else as far ag

common knowledge or general ability to understand what ghould

or should not be done and I think that that would be the
reagon an expert affidavit would be necessary to clarify

those issues for a potential jJury to make sure that they

properly evaluating what was or was not done during that

specific test and the administration of that test.

nain

are

THE COURT: All right. ‘Thank you. I’m going to take it

under advisement and I will get something back to you all.

MR. FARLEY: Thank you.

MR. KASPRZYCKI: Thank you, Your Honor.

CORY MCMILLAN VERSUS UCI MEDICAL AFFILEATES ING, et al
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