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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF BARNWELL ) CASE NO.: 2012-CP-06-326 r~>
| 2 T =
Henry Lee Carroll, 11, ) . gggg-: - t
) AT T
Plaintiff, ) e SR
) 2g7, m ow
vs. ) ORDER %2~ * 7
) . ;n—i’r-g e
Alex Webb Causey and John Doe, ) o &
‘ )
Defendants. )
)

Plaintiff moves for the substitution of Stacey Jenkins for Defendant John Doe. Tﬁe motion
is granted.

After due deliberation and review of the case law and argumente of counsel, the éourt finds
Rule 15, SCRCP allows a party to amend his pleadings to change a party against whom a claim is
asserted when the amended pleading referslto the same transaction or occurrence and the party to be‘
brought in (1) has received such notice of the institution of the action that he will not be prejudiced
in maintaining his defense on the merits, and (2) knew or should have known that, but for a mistake
coneeming the identity of the proper party, the action would have been brought ageinst him.” The

Court finds that justice requires the Plaintiff be allowed to substitute parties in this case, and that the |

new defendant will not be prejudiced. Therefore the motion is granted and Stacey Jenkins is

substituted as a Defendant for John Doe.

“—Feproc

Z&—"FheHonorable-Edgar W. Dickson
Circuit Court Judge

MM South Carolina
June Z{_ 2014
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CERTIFICATE OF SERVICE BY MAIL

I, the undersigned employee of E. T.y Moore,‘Jr., attorney for the Plaintiff in the foregoing
action, (Henry Lee Carroll, Il vs. Alex Webb Causey and John Doe, Case No.: 2012-CP-06-326),
certify I served an Order dated June 26, 2014 on' the date shown below by mailing a copy of the

same via first class, U.S. mail, postage prepaid, to the person listed below:

Anthony W. Livoti, Esquire
Murphy & Grantland, P.A.
Post Office Box 6648
Columbia, South Carolina 29260

J. Martin Harvey, Esquire
Harvey & Kulmala, LLC
Post Office Box 706
Barnwell, South Carolina 29812

Michael T. Coulter, Esquire
Clarkson, Walsh, Terrell & Coulter, P.A.
Post Office Box 6728
Greenville, South Carolina 29606

Julian K. Allen, Esquire
Turner, Padgett, Graham & Laney, P.A.
Post Office Box 22129
Charleston, South Carolina 29413

‘%m// & %«

Victoria B. Hay

THE MOORE FIRM, LLC

319 Washington Street

Post Office Box 160

Barnwell, South Carolina 29812
(803) 259-2021

Barnwell, South Carolina

July _2X ,2014
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
‘ ) SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) .
) CASE NO.: 2012 -CP-06-326
) . :
" Henry Lee Carroll, II ) MOTION AND ORDER INFORMATION
‘Plaintiff, ) FORM AND COVERSHEET
VvS. ) = 0
) S = F oo
Alex Webb Causey and John Doe ) zeh & o
: Defendant. ) ri-a'“; r:‘ e
2o o W
Plaintiff’s Attorney: | Defendant’s Attorney: 2L - =)
E. T. Moore, Jr., Bar No. , Bar No. _ zoE = ,
Address: Address: =iy @ :
PO Box 160, Barnwell, SC 29812 : L = ‘g‘n
Phone: 803-259-2021Fax 803-259-0208 Phone: Fax T .
E-mail: MORLAW@AOL.COMOther: E-mail: Other:
[ JMOTION HEARING RE

QUESTED (attach written motion and complete SECTIONS I and )
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ [PROPOSED ORDER/CONSEN

T ORDER (complete SECTIONS II and IIT)
SECTION I: Hearing Information
Nature of Motion: __
Estimated Time Needed: ‘Court Reporter Needed: [ JYES/[ ] NO
SECTION II: Motion/Order Type -
[CIWritten motion attached
["JForm Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.

Signature of Attorney for [ ] Plaintiff /[ ] Defendant

Date submitted
SECTION III: Motion Fee
[ ] PAID - AMOUNT: $
EXEMPT:

[] Rule to Show Cause in Child or Spousal Support
~ (check reason) . [ Domestic Abuse or Abuse and Neglect

[ ] Indigent Status ] State Agency v. Indigent Party

-] Sexually Violent Predator Act [ ] Post-Conviction Relief
[] Motion for Stay in Bankruptcy :

[C] Motion for Publication [1 Motion for Execution (Rule 69, SCRCP)
X Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[ ] Other: : : : [

» JUDGE’S SECTION
[ ] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[] Other: Date:

: CLERK’S VERIFICATION
Collected by: Date Filed:

] MOTION FEE COLLECTED: $
O CONTESTED —~ AMOUNT DUE: $

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF BARNWELL SECOND JUDICIAL CIRCUIT
Henry Lee Caroll, IT, Civil Action No.: 2012-CP-O§::00326 =
Plaintiff, ORDER = = f:
. |

Alex Webb Causey and Stacey Jenkins,

Defendants. -

vvvvvvvvv\/vvv

This matter came before the Court on September 8, 2014 at a hearing on Defendant

Stacey Jenkins’ Motion to Dismiss, Present at the hearing were Tim Moore, Esquire, counsel for
the Plaihtiff; Andy Yoho,.Esquire, counsel fdr Deféndant Stacey Jenkins; and Anthony Livoti,
- Esquire, counsel for Dcfeﬂdént Alex Webb Causey. Also present but not participating were
) Julian Allen, Esquire, for Titan Insurance; and Ray Turner, Esquire, for Progressive Insurance.
After considering the law, the briefs filed by the parties, the arguments of counsel, and all
matters'sﬁbmitted, thé Motion to Dismi§s is GRANTED.

This matter arises from a motor vehicle accident where Plaintiff Wwas a passenger in a car
allegedly driven by Defendant Causey on September 28, 2009. Plaintiff claims that Cau_sey and
another car collided while participating in a drag race. The driver of the other car was unknown
at the time the suit was commenced. Therefore, on September 28, 2012, Plaintiff filed a
Summons and Complaint and named Alex Webb Causey and John Doe as defendants,
Defendant Jenkins was deposed on October 8, 2013, Subsequently, on March 19, 2014, Plaintiff.
filed 2 Motion for an Order Substituting Jenkins for Doe. The basis of the motion was “thé
discovery conducted thus far in this case to include the deposition of Stacy Jenkins.” An Order
was signed on June 26, 2014 and filed July 2, ‘2014 granting this motion and allowing Jenkins to
be substituted for Doe. An Amended Summons and Complaint were filed July 9, 2014 with 0&
Jenkins substituted for Doe as a defendant. Jenkins filed ap Answer on August 12, 2014, X*"\
reserving a right to file a motion to dismiss pursuant to Rule 12, SCRCP, which is proper under
the South Carolina Rules of Civil Pmcedme. Jenkins filed this Motion to Dismiss on August 19,
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2014 claiming that Jenkins should be dismissed pursuant to Rule 12(b)(6), SCRCP, for failure to
state a cause of action and because the statute of limitations expired before he was made a party.
STANDARD OF REVIEW
When deciding a motion to dismiss, the question to be considered is whether, in a light

most favorable to the plaintiff, and with every doubt resolved in his behalf, the complaint states
any valid claim for relief. Doe v. Marion, 373 S.C. 390, 645 S.E.2d 245 (2007); Overcash v. -
South Carolina Elec. & Gas Co., 364 S.C. 569, 614 SE.2d 619 (2005). “A motion to dismiss

should not be granted if facts alleged and inferences reasonably deductible therefrom would
entitle the plaintiff to any relief on any theory of the case.” Slack v. James, 356 S.C. 479, 483

589 S.E.2d 772, 773-774 (Ct. App 2003). Where allegatlons of the complaint give rise to

competing mferences on a question of material fact, dismissal under Rule 12(b)(6) is not

appropriate. Camp v. Springs Mortgage Corp., 310 S.C. 514, 517, 426 S.E.2d 304, 306 (1993).

DISCUSSION

As a preliminary matter, Plaintiff objected at the hearing to the Court considering an
affidavit Jenkins filed on September 8, 2014 because the only the allegations set forth in the
Plaintiff’s Complaint may be considered when ruling on a motron to dismiss pursuant to Rule
12(b)(6), SCRCP and because they were not timely served. This Court agrees that the affidavit
is not proper for consideration on a motion to dismiss, and it did not cons1der the afﬁdav1t in
making this ruling, ‘

Additionally, Jenkins did not argue at the hearing or in rts memorandum to the Court
regardmg dismissal for failure to state a cause of action. Based upon a review of the pleadings, -
Plaintiff’s Amended Complaint clearly contains the required elements for recovery. Therefore
the mouon to dismiss on these grounds is denied. .

The primary point of contention regarding the Motion to Dismiss is whether the claims
against Jenkins should be dismissed because the statute of limitations expired before he was |
made a party and whether the Amended Complaint relates back to the original Complaint such
that Jenkins was appropnately substituted as a party. Plaintiff argues that the July 2 Order ﬂ,&
properly substituted Jenkins for Doe. _ ‘ _ XJ’

The statute of limitations for a personal injury cause of action is three years. See S.C.
Code Ann. § 15-3-530(5). Under S.C. Code Arrn. § 38-77-180, an injured party may file suit

against an unknown owner or driver of a vehicle so that the injured party may collect uninsured

2
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motorist’s insurance. ‘However, the bringing of an action against the unknown owner or operator
as John Doe or the conclusion of that action does not constitute a bar to the insured from
bringing an action against the owner or operator previously proceeded against as John Doe if the
identity of the owner or operator who caused the injury or damages complained of becomes
known. S.C. Code Ann. § 38-77-180. In the present case, Plaintiff believes the identity of the
John Doe to be Jenkins and replaced Doe with Jenkins in an Amended Complaint. However,
Jenkins claim's'that Plaintiffs filing the case originally against John Doe does not toll the statuté
of limitations for filing an action against Jenkins, and since the substitﬁtion was made nearly five
years after the date of the accident, the action égainst Jenkins is barred pursuant to the statute of
limitations. :

The Court of Appeals dealt with a similar issue in Jackson v. Doe, 342 S.C. 552, 537 -
S.E.2d 567 (Ct. App. 2000). In that case, Jackson, an automobile accident victim, brought suit
against John Doe as the unknown driver. Jackson, 342 S.C. at 554, 537 S.E.2d at 568. Almost
four and a half years later, the court allowed Jackson to add an alleged drivér, Milligan, as a
second defendant while retaining John Doe as a named party. Id. In analyzing whether serving
John Doe tolled the applicable statute of limitations for Milligan, the Court of Appeals stated that
“there is no pl;ovision specifically allowing John Doe and a later added or substituted pafty to be
considered the same entity for purposes of tolling the statute of limitations. That fact, coupled
with the fact that there is‘no mention of the statute of limitations and its relationship to any
| subsequent action against a laier identified tortfeasor, leads to the inescapable conclusion that

each statute must be separately construed and enforced according to its plain language.” Id, at
555, 537 S.E.2d at 569 (emphasis added). Therefore, pursuant to Jackson, the statute of
limitations is not tolled. _ _ .

7 The Cdurt of Appeals then addres’sed the question as to whether the amendment related

‘back to the original complaint pursuant to Rule 15(c), SCRCP. Under Rule 15(c), SCRCP, “[a]n
amendment changing the party against whom a claim is asserted relates back if ... within the

period provided by law for commencing the action against him the party to be brought in by
amendment (1) has received such notice of the institution of the action that he will not be
prejudiced in maintaining his defense on the merits, and (2) knew or should have known that, but

for a mistake conceming the identity of the proper party, the action would have been brought y2
against him.” The Jackson Court applied a four-part test set forth in Hughes v. Water World

3
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Water Slide, Inc. to analyze this issue. The four-part test allows the substitution of a party to
relate back to the original complaint as follows:

(1)  the basic claim must have arisen out of the conduct set
forth in the original pleading;
2 the party to be brought in must have recelved such notice
that it will not be prejudiced in maintaining its defense;
3 that party must or should have known that, but for a
mistake concerning identity, the action would have been brought
against it; and :

D@ the second and third requirements must have been fulfilled
within the prescribed limitations period.

Hughes v. Water World Water Slide, Inc., 314 S.C. 211, 214, 442 S.E.2d 584, 586 (1994). The

Court of Appeals held that because Milligan was not technically substituted for Doe, but was .

rather the added as a party, the four-part test was inapplicable to the facts. Jackson, 342 S.C. at
558, 537 S.E.2d at 570. However, the Court clearly stated “[h]ad Jackson substituted Milligan
for John Doe..., then the amendment should have been analyzed in light of the requirements of

Rule 15(c) as set forth in Hughes for a determination of whether the amended complaint properly

related back to.Jackson’s ongmal action.” Id. at 558—59 537 S.E.2d at 570 (emphasis added).
Pursuant to the Jackson case, the filing of a John Doe action does not toll the statute of

hm1tat10ns as 1o the alleged “real tortfeasor;” rather, that person must be sued within the conﬁnes_ |

of the apphcable statute of limitations. Accordingly, Stacey Jenkins was not substituted as a
patty to this action until nearly five years after the accident occurred. Under the discovery rule,
“the statute of limitations begins to run from the date the injured party either knows or should

know, by the exercise of reasonable diligence, that a cause of action exists for the wrongful~

conduct_” Graham v. Welch, Roberts &Amburn, LLP, 404 S.C. 235, 239, 743 S.E.2d 860, 862
(Ct. App. 2013) (internal citation omitted). In the case at hand, Plaintiff was aware of the cause

of action against Jenkins on the date of the accident, and the statute of ﬁmitations therefore

expired on September 28, 2012. Additionally, other states have specifically addressed the issue
of whether the statute of limitation is tolled when a John Doe served in their statutes. See, e. g,
Va. Code Ann. § 38.2-2206(G) (providing that bringing an action against an unknown owner or

operator as John Doe tolls the statute of limitations). If the South Carolina legislature had
intended what Plaintiff argues, it could have clearly provided such in our statutes. It did not;

therefore, the Court of Appeals reasoning in Jackson is affirmed.
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Furthermore under Rule 15(c) SCRCP, Plaintiff’s substltutlon of I cnkms as a defendant
does not relate back to the original complamt. Because Jenkins was substituted for Doe,
pursuant to Jackson, the four-part Hughes test should be applied. The fourth requirement of the
test is that Jenkins is required to have had notice of the claims within the applicable statute of

 limitations. The statute of limitations expired September 28, 2012. Jenkins was not made aware -

of the action until his deposition on October 8, 2013, well after the running of the original statute
of limitations. Accordingly, by not having notice of the action prior to the running of the statute
of limitations, the substitution of Jenkins as a defendant does not relate back to the ongma]
complaint. The claims against Jenkins must be dismissed.

Plaintiff argues that the July 2 Order allowed for the substitution of Jenkins for Doe, and
no party filed a motion for reconsideration of th1s order, making it the law of the case. However,
unitil service of the Amended Summons and Complaint, Jenkins was not a party to the case, and
therefore could not have asked for a reconsideration of the July 2 Order. Substitution of a party
defendant does not prevent that party from raising any applicable defenses to the claims brought
against him. It would not be just to allow the July 2 Order to foreclose the rights of Jenkins to
assert his defense. Additionally, under Rule 12, SCRCP it is proper to raise the defense of
statute of limitations in an answer.

ORDER

For the reasons stated above, it is theréfore ORDERED that Defendant Stacey Jenkins’

Motion to Dismiss is GRANTED.

AND IT IS SO ORDERED.
ALISON ;ﬁ e -
~ Presiding Judge
Columbia, South Carolina

September 11, 2014




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BARNWELL ) SECOND JUDICIAL CIRCUIT
| ) |
Henry Lee Carroll, II, ) Civil Action No.: 2012-CP-06-00326
o | ) S
Plaintiff, ) £ = = &=
) 228 g O
v. ) ORDER i B
| ) 2o W 2
Alex Webb Causey and Stacey Jenkins, ) ::2?}‘ ) —*
| ) B
Defendants. ) ;”‘E « =]
) o = g =

This matter comes before the Céurt on Plaintiff’s ”Motion for Reconsideration and to
Alter or Amend Judgment. A hearing on Defendant Stacey Jenkins’ Motion to Dismiss was held
on September 8, 2014. Thereafter, an Order was filed on September 18, 2014 granting the
motion. Plaintiff filed this Motion for Reconsideration and to Alter or Amend Judgment
pursuant to Rule 59(e), SCRCP, on September 29, 2014. After careful consideration of the
record in this case, this Court is unable to discover any material fact or principle of law that
either has been overlooked or disregarded and further finds no error of law or facts not
appropriately considered. Accordingly, this Court hereby DENIES Plaintiff’s Motion for
Reconsideration and to Alter or Amend Judgment. Pursuant to Rule 59(f), the Court is of the

opinion that oral argument is not necessary.

AND IT IS SO ORDERED.

ALISON RENEE LEE
Presiding Judge

October 43, 2014
Columbia, South Carolina
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STATE OF SOUTH CAROLINA . JUDGMENTb IN A CIVIL CASE

COUNTY OF BARNWELL CASE NO: 2012CP0600326
IN THE COURT OF COMMON PLEAS »

Henry II Carroll vs. Alex Webb et al Causey

CHECK ONE:

(] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict
rendered. ,

(] DECISION BY THE COURT. This action came to trial or hearing before the cdurt. The issues have been tried or heard and

a decision rendered.

[] ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; [JRule 41(a), -
SCRCP (Vol. Nonsuit); - ] Rule 43(k), SCRCP (Settled); - [T Other: '

[1 ACTION STRICKEN (CHECK REASON): ] Rule 40(j) SCRCP; [] Bankruptcy:
[] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;
] Other: '

(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
(] Affirmed; ] Reversed; - [[] Remanded;
] other:

NOTE: ATTORNEYS-ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: - [X See attached order; [] Statement of Judgment by the Court:

Order Denying Motion for Reconsideration

CPFORM4M

SCCA SCRCP Form 4 Revised 06/2008 O O O O 1 1



Dated at Barnwell, South Carolina, this 29th day of October, 2014.

Court Reporter:

Sl G0ernR. FLag

T

PRESIDING JUDGE - Alison Renee Lee

This judgment was entered on the 23rd day of October, 2014, and a copy mailed first class this 31st day of October,
2014, to attorneys of record or to parties (when appearing pro se) as follows:

E. Tim Moore Jr. PO Box 160 Barnwell, SC
29812

ATTORNEY(S) FOR THE PLAINTIFFE(S)

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008

Anthony W. Livoti PO Box 6648 Columbia, SC
29260

Michael T. Coulter PO Box 6728 Greenville, SC
29606 '

James Martin Harvey Jr. 110 Main St. PO Box 705 (} C. |
Barmnwell, SC 29812-0705 cm@%ﬁﬁ@

Julian Kane Allen PO Box 22129 Charleston, SC b())()

29413-2129 »

Robert W. Achurch III PO Box 40 Beaufort, SC
29901

Clarissa Warren Joyner 1259 Amelia St., Ste., A

‘PO Box 1724 Orangeburg, SC 29115

ATTORNEY(S) FOR THE DEFENDANT(

Svustace . (0P

: - Cler !)'f’())ourt
( onstarxe B. ‘ée—(o-td %’
Mansie(d

000912
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: ‘ : IN THE COURT OF COMMON PLEAS
+ COUNTY OF BARNWELL

Henry Lee Carroll, 11, CIVIL ACTION COVERSHEET
2012-CP - 06- 3 AL
VS. :

)

)

)

)

)

Plaintiff(s) )

)

;

Alex Webb Causey and John Doe )
)

Defendant(s) :
Submitted By: E. T. Moore, Jr. ’ SC Bar #: 12500
Address: Post Office Box 160, Barnwell, SC 29812 Telephone #: 803-259-2021
: Fax #: - 803-259-0208
Other:
E-mail: MORLAW@AOL.COM

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out comnlg;ely, §__g‘ned
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint. o "

DOCKETING INFORMATION (Check all that apply) 2‘_,%;: o
*If Action is Judgment/Settlement do not complete gfn':z, % =
X JURY TRIAL demanded in complaint. [0 NON-JURY TRIAL demanded in complaint. ;;-j.-}”‘ o3
[ ] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution-Jg[€s. @® 3
[l This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Riﬂe&g‘ -0 U
O Thls case is exempt from ADR. (Proof of ADR/Exemption Attached) ﬁgg = :f;
NATURE OF ACTION (Check One Box Below) =AM @ O
Yz o D
. o o O
Contracts Torts - Professional Malpractice Torts — Personal Injury - Real Property
O Constructions (100) 0  Dental Malpractice (200) [0 Assault/Slander/Libel (300) [ Claim'& Delivery (400)
] Debt Collection (110) [0  Legal Malpractice (210) [J Conversion (310) O Condemnation (410)
B Employment (120) {3  Medical Malpractice (220) [ Motor Vehicle Accident (320) [J Foreclosure (420)
] ~ General (130) Previous Notice of Intent Case # [0  Premises Liability (330) [J Mechanic’s Lien (430)
O  BreachofContract (140) 20____-CP- - - O Products Liability (340) O Partition (440)
[0 - Other(199) [0  Notice/ File Med Mal (230) -"[J Personal Injury (350) [ Possession (450)
O Other (299) [0  Wrongful Death (360) [3 Building Code Violation (460)
[0 Other (399) [0 Other (499)
. Inmate Petitions Administrative Law/Relief Judgments/Settlements Appeals
[ PCR(500) . @ Reinstate Drv. License (800) [0 Death Settlement (700) - [0 Arbitration (900)
[0 Mandamus (520) O  Judicial Review (810) [ Foreign Judgment (710) [0 Magistrate-Civil (910)
[0 Habeas Corpus (530) O  Relief (820) [0 Magistrate’s Judgment (720) O Magistrate-Criminal (920)
O Other (599) [0  Permanent Injunction (830) [0 Minor Settlement (730) O Municipal (930)
O  Forfeiture-Petition (840) [0 Transcript Judgment (740) [J Probate Court (940)
O Forfeiture—Consent Order (850) [ Lis Pendens (750) J ScDOT (950)
O  Other (899) O Transfer of Structured [J Worker’s Comp (960)
Settlement Payment Rights O Zoning Board (970)
Application (760) [ Public Service Comm. (990)
: Special/Complex /Other [ Confession of Judgment (770) [J Employment Security Comm (991)
] Environmental (600) [0 Pharmaceuticals (630) [ Petition for Workers
O  Automobile Arb. (610) [  Unfair Trade Practices (640) Compensation Settiement 0 Other (999)
O  Medical (620) O Out-of State Depositions (650) [ other (799)
O  Other (699) ' [0 Motion to Quash Subpoena in
an Out-of-County Action (660) .
_ [1  Sexual Predator (510)
Submitting Party Signature: //%‘—-_—_—/ : Dateye op% Zp@n\ V
: ' " COUNTY OF BARNWELL

for B 1 County,
Note: Frivolous civil proceedings may be Subject to sanctions pursuant to SCR@mm&%g k 0‘ ¢ é‘m :\q; m“'goiqus
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

constitutes a true and uomu copy of the original
documents which have been filed in my office.

/ﬂf-/ . A
Clerk of Court, Bamwell County, SC
By: é;i Daer jl$‘.[‘1

‘ §1267% pED
SCCA /234 (04/2012) BT Page 1 of 2
| 000013



DUN IVIAINIVALLILLD AN CUULINLEILLD UINL )
. Allendale Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lee, Lexmgton Pickens (Family Court Only), Richland, Sumter, Union, W1111amsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed. :

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical lhalpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a.. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition; :

b. Requests for temporary relief;

c. Appeals.

d. Post anviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g Mortgage foreclosures; and

h. Cases that have been prevnously subjected to an ADR conference, unless otherw15e required by
Rule 3 or by statute.

5. Incases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. - Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the |
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must éomply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.
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'STATE OF SOUTH CAROLINA

) "IN THE COURT OF COMMON PLEAS
) © SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) CASE NO.: 2012-CP-06-32k
Henry Lee Carroll, II, )
)
Plaintiff, )
vs. ) SUMMONS >R o
) 208 @ S
Alex Webb Causey and John Doe, ) “:"gg 3 By
Defendants. ) gan = 2
| “gr > 5
) = e
Pz > 9
TO THE ABOVE-NAMED DEFENDANTS: e o

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint in this
action. A copy of the Complaint is attached to this Summons and is herewith served upon you.
Your Answer must be in wﬁting and signed by you or by_ your attorney and must state your address -
or the address of your attorney if signed by your attorney. Your Answer must bé filed with the Court
and served upon the undersigned attorney for the Plaintiff within thirty (305 days after the service -
hereof, exclusivé of the day of service, at 319 Washington Street, Post Office Box 160, Barnwell,
South Carolina 29812

YOU ARE HEREBY GIVEN NOTICE FURTHER THAT, if you fail to appear and defend
and‘ fail to answer the Complaint as required by this Smons within thirty (30) days after the

service hereof, judgment by default will be rendered against you for the relief demanded in the

Complaint.
'T. Mobre, Jr.
Attorney for the Plaintiff
319 Washington Street
' Post Office Box 160
Bamwell, S%arolina ' Barnwell, South Carolina 29812
September , 2012 , ‘

(803) 259-2021
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
' ) SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) CASE NO.: 2012-CP-06-3.2(;
Henry Lee Carroll, II, )
| )
Plaintiff, )
| ) o
Vs. ) COMPLAINT
‘ ‘ ) (Jury Trial Demanded) .
Alex Webb Causey and John Doe, ) ® % =
) 203 @ 3
Defendants. ) ZEMmS O -
NS SN - S |
. SoF o B
Plaintiff would respectfully show unto this Court as follows: :é%a x* ?—;
: _ . <Zm @ Q
. , PP 1) =
1. Plaintiff is a citizen and resident of Barnwell County, South Carolina. £ < g =

2. Defendant Alex Webb Causey is a citizen and resident of Barnwell County, South.
Carolina.

3. Upon information and belief, Defendant J ohn Doe is a citizen and resident of Barnwell

County, South Carolina and an unknown operator of a vehicle involved in an automobile

accident with the Plaintiff on September 28, 2009

4. On September 28, 2009 Plaintiff was séverely injured in an automobile wreck while a
passenger in a vehicle driven by Defendant Alex Webb Causéy. Upon information and belief,
Defendant Alex Webb Causey and Defendant John Doe were engaged in an automobile race on
South Céroliné Highway 37 in Barnwell County, South Carolina. The reckless behavior by
Dgfehdant Alex Webb Causey and Defendant John Doe caused Defendant Causey to loss control
of his vehicle, to leave the roadway, and to overturn several times. Plaintiff w'as. severely injured

as a result of the negligent and reckless acts of Defendant Alex Webb Causey and Defendani
John Doe.
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5. As aresult of tlﬁs incident, Plaintiff suffered grievous and serious bodily injuries, was
given treatment and will continue to receive treatment.

6. Thé wreck and resulting injuries to the Plaintiff occurred as a direct and proximate
result of the negligent, careless, reckless, willful and wanton acts and delicts of the;_ Defendant
Alex Webb Causey in the following particulars to wit:

a. In operating his vehicle at a rate of speed which was excessive for the circumstances
then.anud there prevailing.

b.. In failing to maintain a proper lookdut.

c. In failing to maintain proper control of his vehicle.

d. In driving too fast for conditions.

e. In failing to properly observe the road and traffic conditions.

f. In operating his vehicle in an unlawful and reckless manner.

g. In operating his vehicle without due regmd for the rights of others, especially the
Plaintiff herein.

h. In failing to exercise due care under the circumstanceé then and there prevailing to_
avoid iﬁjury and damage to others, especially the Plaintiff herein. |

1 In operating a vehicle, or allowing a vehicle to be operated that was in a dangerous or
unsafe ‘condition. |

- All of the above are in violation of the common and statutory laws of the state of South
Carolina and the Rules and Regulations.promulgating by the South Carolina Department of
Transportafioh.
7. The wreck and resulting injuries to the Plaintiff occurred as a direct and proximate

result of the negligent, careless, reckless, willful and Wanton acts and delicts of the Defendant
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J ohn Doe in the following particulars to wit:

a. In operating his vehicle at a rate of speed §vhich was excessive for the circumstances
then and there prevailing. |

b. In failing to maintain a proper lookout.»

c. In failing to maintain proper control of his vehicle.

d. In driving too fast for conditions. |

e. In failing to properly observe thé road and traffic conditions.

f. In operating his vehicle in an unlawful and reckless manner.

g. In operating his vehicle without due regard for the rights of others, especially the
Plaintiff herein. | |

h. In failing to exercise due care under the circumstances then and there prevailing to
avoid injury and damage to others, especially the Plaintiff herein.

i. In operating a Qéhicle, or allowing a vehicle to be operated that was in a dangerous.or
unsafe condition.

‘All of the above are jn vioiation of the common and statutory laws of the state of South
Carolina Department of Transpoftation.

8. As a direct and proximate result of the aforesaid negligence, carelessness,
recklessness, willfulness and wantonness of the Defendants, Plaintiff was thrown in and about
the interior of the vehicle in which he was traveling, causing him to sustain sévere and traumatic
injuries, including great pain and suffering, past, present, and future; causing him to incur
medical expenses and he will continue to incur medical expenses, causing him shock,
efnbarrassment, mental distress, past, present, and future; all to Plaintiff s actual damages in an

amount to be determined by the triers of the facts.
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WHEREFORE, Plaintiff prays for actual and punitive damages agajnét the Defendants
Alex Webb Causey and John Doe in an amount to be determined by the triers of the facts, the

costs and disbursements of this action, and for such other and further relief as the Court deems

EAT. Moore, Jr.

Attorney for the Plaintiff

319 Washington Street

Post Office Box 160

Barnwell, South Carolina 29812

(803) 259-2021

just and proper.

Barnwell, South Carolina

September Z ( ; 2012
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)~ THE SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) CASE NO.: 2012-CP-06-326
Henry L. Carroll, II, )
| Plaintiff, ;
VS. | ; PROOF OF SERVICE BY MAILING

Alex W. Causey and Stacey Jenkins, g
Defendant. . 3
)

[ hereby certify I represent the Plaintiff in this matter. Two copies of the Summons and
Complaint was mailed to Gwen Fuler-McGriff, Acting Director, South Carolina Department of

Insurance by placing it certified in the U.S. Mail in Barnwell, South Carolina, postage prepaid on
A ~

. B T = =
July 24, 2014 to the address as follows: Zod =
: == & o3
TIJ;;, &
—= 1 A
, ) o o @
Gwen Fuler-McGriff So= -
. . o a3 ] =
: Acting Director =20 xR
South Carolina Department of Insurance ;"‘ o= 3
Legal Division (Service of Process) T

Post Office Box 1005105
Columbia, South Carolina 29202-3105

This mailing was accepted on July 28, 2014 as indicated by the attached letter.

E. TMoore, Jr.
Attorney for the Plaintiff

319 Washington Street

Post Office Box 160

Barnwell, South Carolina 29812
(803) 259-2021

Barnwell, South Carolina

August é ,2014
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South Carolma

NIKKI R. HALEY

| Department of Insurance Goveraor
1201 M(;:lllnst:ll‘ece:nstlel:te 1000 ’ RAYM OND G. F R
: Director

Columbia, South Carelina 29201 _

‘Mailing Address: -
P.O. Box 100105, Columbia, S.C. 29202-3105
Telephone: (803) 737-6160

July 28, 2014

. CERTIFIED.MAIL
RETURN RECEIPT REQUESTED
PROGRESSIVE DIRECT INSURANCE COMPANY
cloCT Corporatlon System

-2 Office Park:Court, Suite 103 .

"'Columbra SC 29223

Dear Slr

On July 28 2014 | -accepted service of. the attached Amended Summons- and Amended
Complaint on your behalf. | am, hereby, forwarding that accepted procéss on‘to you pursuant to
the provisions of §.C. Code Ann. § 38-5- 70. By forwarding accepted process on toyou, | am
meeting a ministerial duty lmposed upon'me by S.C Codé Ann. § 38-77-160. | am not a party to
this case. The State of South Carolina Department of Insurance is not a party-to this case. It-is
important for you to realize that service was effected upon your insurer on my date of acceptance
for servrce

You must promptly acknowledge in writing your receipt of this accepted process When
replying, please refer to File Number 155701 Henry L. Carroll Il v. AIexW Causev etal, 2012-
CP-06-326.

Sincerely Yours,

David E. Belton - Raymond G. Farmer
Senior Associate General Counsel Director

(803)737-6132 State of South Carolina
S » Department of Insurance

Attach ment

CC:  E.T.Mooredr.
Post Office Box 160
Barnwell, SC 29812
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

‘COUNTY OF BARNWELL C.A. NO.: 2012-CP-06-00326

CO-DEFENDANT JOHN DOE’S ANSWER
(Jury Trial Demanded)

Henry Lee Carroll, II,
Plaintiff,
Vs.
Alex Webb Causey and John Doe,

)
)
)
)
)
)
)
)
)
)
)
| )
Defendants. )
)

This co-defendant, John Doe, hereby answeriﬁg the Complaiﬁt of thé plaintiff heréin, would
~ respectfully allege and show unto this Court as follows: |

| 1. This co-defendant admits, upon information and belief, thg allegétions contained in
paragraph 1 of the plaintiff’s Complaint. |

2. T.hisA co-defendant admits, upon information and belief, the allegations contained in

paragraph 2 of the plaintif®s Complaint.

3. This co-defendan’; denies the allegations cox;tained in paragraph 3 of the plajntiff s
Complaiﬁt.

4. This co-defenciant denies the allegatiohs contained in paragraph 4 of the plaintiﬂ’s
Complaint.

S. This co-defendant denies thé allegations contained in paragraph 5 of the plaintiff’s
Complaint. |

6. This co-defendant denies the allegations contained in paragfaph 6 of the plaintiff’s

Complaint, including all subparts therein.
7. This co-defendant denies the allegations contained in paragraph 7 of the plaintiff’s

Complaint, including all subparts therein.
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- 8. This co-defendant denies the allegations contained in paragraph 8 of the plaintiff’s
Complaint.’
9. This co-defendant denies each and every allegation of the plaintiff’s Complaint not

specifically admitted, modified, or explained herein above.

FOR A SECOND DEFENSE

10. This co-défendant realleges and reiterates each and every allegation sét forth
above, and not inconsistent herewith, as if fully repeated herein.

11.  The co-defendant alleges that the Complaint of the plaintiff fails to state facts
sufficient to constitute a cause of action égainst him and, therefore, the plaintiff’s Complaint should

be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FOR A THIRD DEFENSE

12. This co-defendant realleges and reiteratés each and every allegation set forth above,
and not inconsistent herewith, as if fully repeated herein.

13. This co-defendant alleges that even assuming thét he was negligeﬁt, careless, grossly
negligent, willful, wanton or récldess in any respect, and that any such conduct on his part operated
as a proximate cause of the accident and the plainﬁff s resulting injuries and damages, if any, all of
which is expressly denied and admitted solely for the purpose of this defense and no other, that the
plaintiff’s negligent, grossly negligent, reckless, willful and wanton conduct contributed more than
50% to the cause'of the accident and the plaintiff’ s 'resulting injuries and damages, if any. For that
reason, this co-defendant is not liable to the plaintiff in any sum whatsoever.

"~ FOR A FOURTH DEFENSE

14. This co-defendant realleges and reiterates each and every allegation set forth above,

and not inconsistent herewith, as if fully repeated herein.
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- 15. This co_—d_efendant alleges that even if he was negligent, careless, grossly negligent,
reckless, willful or wanton in.any respect whatsoever, which is expressly denied and admitted solely
for the pﬁrpose of this defense and no other, and if aﬁy such conduct on his part operated as a
greater than 50% ’causé of the accident and the plaintiff’s resulting injuries and damages, if aﬁy,
which is also expressly denied and admitted solely for the purpose of this defense and no other, he is
entitled to a detenninétion as to the percentage which the plaintiff’s -negligent, grossly negligent,
reckless, Willﬁﬂ and wanton conduct contributed to the accident ar-ld to a reduction of any amount
awarded to the plaintiff in an amount équal to that percentage of the plaintiff's own negligent,
grossly negligent, reckless, willful and wanton conduct. |

FOR A FIFTH DEFENSE

16. This co-defendant realleges'arvld reiterates each and every allegation set forth above, -
and not inconsistent herewith, as if fully repeated herein.

17. This co-defendant alleges that the plaintiff has failed to mitigate his damages and,
therefore, the plaintiff’s Complaint should be dismissed.

FOR A SIXTH DEFENSE

18. This co-defendant realleges aﬁd reiterates each and every allegation set forth above,
and not inconsistent herewith, as if fully repeated herein.

19.. This co-defendant specifically reserves any additional and/or affirmative defenses as
may become available to him of revealed to hifn during the course of the investigation and/or
discovery in this case. |

'FOR A SEVENTH DEFENSE

20.  This co-defendant realleges and reiterates each and every allegation set forth above,

and not inconsistent herewith, as if fully repeated herein.
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21. This co-defendant would allege that an award of punitive damages would
constitute an impermissible and excessive fine under the Eighth Amendment of the Constitution
of the United States, and such damages would further be a violation of the due process and equal
protection causes of the Fifth and Fourteenth Amendments, respectively, of the United States
Constitution, as well as the applicable correéponding section of the Constitution of the State of
South Carolina, Article 1, Section 3.

Plaintiff’s claim for punitive damages violates this co-defendant’s right to access to the
Courts guaranteed by the Seventh and Fourteenth Amendments because the threat of an award of
unlimited punitive damages chills this co-defendant’s exercise of that right.

Plaintiff’s claim for punitive damages violates the due process and equal protection
clauses of the Fourteenth Amendment for the following reasons;

(a) The standard or test for determining the requisite mental state
of the co-defendant for imposition of punitive damages is void
for vagueness; and

(b) Insofar as punitive damages are .not measured against actual
injury to the plaintiff and are left wholly to the discretion of
the jury, there is no objective standard that limits the amount
of such damages that may be awarded, and the amount of
punitive damages that may be awarded is indeterminate at the
time of the co-defendant’s alleged conduct.

WHEREFORE, having fully answered the Complaint of the plaintiff, this co-defendant

prays that the Complaint of the plaintiff be dismissed, for the costs and disbursements of this action,

and forany such other and further relief as this Co

shall deem ju aﬁd proper.

By: .

Micfael T\GSultes(SCBar# 15177)
Clgrkson, Walsh, Perrell & Coulter, P.A.
P/O. Box 67 '
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Greenville, SC 29606

(864) 232-4400

(864) 235-4399 (fax)

Attorneys for the Co-Defendant, John Doe

‘,Iéf ;’ﬁaei‘f‘@ou CI'

Greenville, South Carolina ' /
/

November 5, 2012 - /
/
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STATE OF SOUTH CAROLINA ' ) - INTHE COURT OF COMMON PLEAS
. ' )
COUNTY OF BARNWELL )  DOCKET NO. 2012-CP-06-0326
' )
HENRY LEE CARROLL, II, )
Plaintiff{(s) )
)  MOTION AND ORDER INFORMATION
V. ) FORM AND COVER SHEET
_ )
- ALEX WEBB CAUSEY AND JOHN DOE, )
Defendant(s). )
Plaintiff’s Attorney: ‘ Defendant’s Attorney:
E. T. Moore, Jr. ~ Bar No. Julian K. Allen Bar No.76076
Address: P. O. Box 160 Address: Turner Padget
Bamwell, SC 29812 . P. O. Box 22129, Charleston, SC 29413
phone: 803-259-2021 fax: 803-259-0208 phone: 843-579-8305 fax: 843-577-1661
e-mail: morlaw@aol.com  other: 843- e-mail: jallen@turnerpadget.com  other:

XMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
L] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[0 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motion: ~ Motion for Summary Judgment
Estimated Time Needed: 20 minutes Court Reporter Needed: X YES / NO-

SECTION II: Motion/Order Type

. i move for, ﬁf or acj the court as set forth in the attached proposed order.
§ ' December 23, 2013
Plaintift/XI” Defendant Date Submitted

: SECTION III: Motion Fee
PAID — AMOUNT: $25.00
[JEXEMPT: [ Rule to Show Cause in Child or Spousal Support
. (check reason) [_] Domestic Abuse or Abuse and Neglect
[] Indigent Status ] State Agency v. Indigent Party
[] Sexually Violent Predator Act [_] Post-Conviction Relief
[] Motion for Stay in Bankruptcy
] Motion for Publication ~ [] Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter: -

[Jx Other: Motion for Summary Judgment
JUDGE’S SECTION '
(] Motion Fee to be paid upon filing of the attached order. JUDGE CODE

[ other:
Date:
CLERK’S VERIFICATION

Collected by: : Date Filed:

] MOTION FEE COLLECTED:
[[] CONTESTED — AMOUNT DUE:

SCCA/233 (11/2003)

TPGL 5507759v1
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BARNWELL Docket No.: 2012-CP-06-0326
Henry Lee Carroll, I,
Plaintiff,
V. MOTION FOR SUMMARY JUDGMENT
Alex Webb Causey and John Doe,

Defendants.

N Nt Nt N Nt et Nvnat” et s’ e’

YOU WILL PLEASE TAKE NOTICE that Titan (Nationwide) Indemnity Company
will move through its undersigned. counsel after ten (10) days of this Motion for an Order
granting Summary Judgment as to the John Doe Defendant only p‘ursuant fo Rule 56 of
the South Carolina Rules of Civil Procedure.

This lawsuit arises from a motor vehicle accident on September 28, 2009, where
Plaintiff alleges he was a passenger in Defendant Alex Causey’s vehicle. Further,
Plaintiff believes the evidence set forth so far in this case indicates that Stacey Jenkins
was the John Doe Defendant that drove the car, which struck Defendant Causey'’s
vehicle. Plaintiffs Answer to Defendants’ Request to Admit #3. As Plaintiff believes he

has now identified the John Doe Defendant, Titan (Nationwide) Indemnity Company
moves for summary judgment as to that Defendant only.
Titan (Nationwide) Indemnity Company craves jeference to South Carolina

ay be relevént.

Julidn K. Allen
Post Office Box 22129
Charleston, South Carolina 29413-2129
Direct: (843) 579-8305
Fax: (843) 577-1661
‘ - JAllen@TurnerPadget.com
December 23, 2013 ATTORNEYS FOR TITAN INDEMNITY

applicable law, depositions, and any other documents t
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STATE OF SOUTH CAROLINA
' COUNTY OF BARNWELL
Henry Lee Carroll, I,
Plaintiff,
V.
Alex Webb Causey and John Doe,

Defendants.

N N e S N N S N N e

IN THE COURT OF COMMON PLEAS

Docket No.: 2012-CP-06-0326

CERTIFICATE OF SERVICE

| hereby certify that on this 23rd day of November, 2013 a copy of the above and

foregoing Notice of Motion and Motion for Summary Judgment has. been mailed to

all counsel of record, postage prepaid and properly addressed as follows:

E. T. Moore, Jr.

P. O. Box 160
Barnwell, SC 29812
Attorneys for Plaintiff

Anthony W. Livoti
P. O. Box 6648
Columbia, SC 29260

Attorney for Alex Webb Causey

Michael T. Coulter
P. O. Box 6728

- Greenville, SC 29606
Attorney for John Doe

James Martin Harvey, Jr.
110 Main Street

P. O. Box 705

Barnwell, SC 29812

Attorney for Alex Webb Causey

DeBorah Buck
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
: ) SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) : ‘
: ) CASENO.: 2012 -CP-06-326
. )
Henry Lee Carroll; 11, ) MOTION AND ORDER INFORMATION
: Plaintiff, ) FORM AND COVERSHEET
vs. ) ' s
'. ) s, =
Alex Webb Causey and John Doe ) = m:% =
Defendant. ) ZnE I
Plaintiff’s Attorney: Defendant’s Attorney: had
E. T. MOORE, JR, Bar No. 12500 , Bar No. =
Address: Address: o
i P. O. Box 160, Barnwell, SC 29812 » D
Phone: 803-259-2021Fax 803-259-0208 Phone: Fax 6w —
E-mail: morlaw@aol.comOther: E-mail: Other:

[ ]MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[(JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and n
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and ITI)
SECTION I: Hearing Information
Nature of Motion: Substitution of Party
Estimated Time Needed: 30 minutes

Court Reporter Needed: XIYES/[ ] NO
SECTION II: Motion/Order Type

DX]Written motion attached
[CJForm Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order

Signature of Attorney for [ Plaintiff /._] Defendant

Date submitted
SECTION III: Motion Fee

X PAID - AMOUNT $25. 00
] EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect

[] Indigent Status [ State Agency v. Indigent Party

[] Sexually Violent Predator Act [_] Post-Conviction Relief
[] Motion for Stay in Bankruptcy

[[] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[T] Other:
JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. .
[] Other: Date:
CLERK’S VERIFICATION
Collected by: Date Filed:

] MOTION FEE COLLECTED: §$ .
[ ] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA

) IN THE COURT OF' COMMON PLEAS
COUNTY OF BARNWELL : g Docket Number: 2012-CP-06-0326
Henry Lee Carrol, 1I, ) |
Plaintiff, ;
\£ ' % NOTICE OF MOTION AND :
Alex Webb Causey and John Doe,. | 3 %
Defendants. %
' )

TO THE DEFENDANTS AND THEIR ATTORNEYS '
YOU WILL PLEASE TAKE NOTICE Plaintiff will move before the presiding Judge of the
Second Judicial Circuit at such time as the Court may direct for an Order substituting Stacy Jenkins

for Defendant for John Doe. This motion is based upon the discovery conducted thus far in this case

to include the deposition of Stacy Jenkins.

G~
E, ¥, Moore, Jr.

_Attorney for the Plaintiff
THE MOORE FIRM, LLC
Post Office Box 160 ‘
Barnwell, South Carolina 29812
Office: 803-259-2021
Fax: . 803-259-0208

Barnwell, South Carolina

March __’_0,\2Q14
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CERTIFICATE OF SERVICE BY MAIL

I, the undersigned legal éssistance of E. T. Moore, Jr., attorney for the Plaintiff in the
foregoing action, (Henry Lee Carroll, I, vs. Alex Webb Causey and John Doe, Case Number: 2012-
CP-06-326) certify I served a Notice of Motion and Motion on the date shown below by mailing a
copy of the same via ﬁrst class, U. S; mail, postage prepaid, to the persons listed below.

Anthony W. Livoti, Esquire

Murphy & Grantland, P.A. =
Post Office Box 6648 = I
Columbia, South Carolina 29260 = 3
J. Martin Harvey, Esquire w3
Harvey & Kulmala, LLC 2 3
Post Office Box 705 ro e
Barnwell, South Carolina 29812 o ;w;

Michael T. Coulter, Esquire
Clarkson, Walsh, Terrell & Coulter, P.A.
Post Office Box 6728
Greenville, South Carolina 29606

Julian K. Allen, Esquire
Turner, Padgett, Graham & Laney, P.A.
 Post Office Box 22129
Charleston, South Carolina 29413

Robin A. Braithwaite :
Braithwaite, Farmer, Boni & Timmerman
Post Office Box 324
Aiken, South Carolina 29802 -

4%;;.£ 4Lgﬂgggf
Syl¥ia K. Quattlebaum

THE MOORE FIRM, LLC
319 Washington Street
Post Office Box 160

| : Barnwell, South Carolina 29812
Co (803) 259-2021
Barnwell, South Carolina

March /9 ,2014
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) CASE NO.: 2012-CP-06-326
Henry Lee Carroll, II, )
)
Plaintiff, )
) AMENDED = .
Vs. ) SUMMONS % » =
Alex Webb Causey and Stacey Jenkins, g ré.;,; i‘o o
D - "
. D L
Defendants. % %E—J 5 = =
2
TO THE ABOVE-NAMED DEFENDANTS: o €

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint in this
action. A copy of thé Complaint.is attached to this Summons and is herewith served upon you.
Your Answer must be in writing and signed by you or by your attomey and must state your address
or the address of y¢m attorﬁey if signed by your attornéy. Yoﬁr Answer must be filed \;vith the Court
and served upon'fhe undersigned attorney for the Plaintiff within thirty (30) days after the service
hereof, exclusive of the day of service, at 319 Washington Street, Post Office Box 160, Barnwell,
South Carolina 29812 |
YOU ARE HEREBY GIVEN NOTICE FURTHER THAT, if you fail to appear and defend
and fail to answer vt.he Complaint as required by this Summons within thifty (30) days after the

service hereof, judgment by default will be rendered against you for the relief demanded in the

Complaint.

STATE OF SOUTH CAROLINA
COUNTY OF BARNWELL .
I, Rhonda D. Mclf_lveen, Clerk of Court for Barnwell Count
South Carolina do hereby certify that the foregoing *

cgnstitutes atrue and correct copy of the original E/ MOOI'C, Jr.
ocumemskﬂch have been filed in my office. : Attorney for the Plaintiff
' e O 3 ' .
o kR ourt, Bamﬁ,’g : ' 319 Washington Street
y: Date: :fjléf]_tg/ | - Post Office Box 160
AL2PSE7s RED '

arnwell, South Carolina

nly__ 22014

Barnwell, South Carolina 29812
(803) 259-2021
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) CASE NO.: 2012-CP-06-326
Henry Lee Carroll, II, )
Plaintiff, )
_ ) AMENDED
vs. ) COMPLAINT = _ =
) (Jury Trial Demanded) 22 2
Alex Webb Causey and Stacey Jenkins, ) Ee, &= 2
. | B FEs )
. - e
Defendants. ) ooz 7
- A =
-—-;H e
Plaintiff would respectfully show unto this Court as follows: 2 = o

1. Plaintiff is a citizen and resident ef Barnwell C>ounty, South Carolina. '

2. Defendant Alex Webb Causey is a citizen and resident of Barnwell Ceunty, South
Carolina.

3. Defendant Stacey Jenkins is a citizen and resident of Barnwell County, South
Carolina.

4. On September 28, 2009 Plaintiff was severely injured in an automobile wreck while a
passenger in a vehicle driven by Defendant Alex Webb Causey. Upon information and belie.f,
Defendant Alex Webb Causey and Defendant Stacey Jenkins were engaged or about to be
engaged in an automobile race on South Carolina Highway 37 in Barnwell County, South |
Carolina. The reckless behavior by Defendant Alex Webb Caueey and Defendant Stacey
Jenkins caused Defendant Causey to loss control of his vehicle, to leave the roadway, and to
overturn several times. Plaintiff was severely injured as a result of the negligent and reckless

| acts of Defendant Alex Webb Causey and Defendant Stacey Jenkins.

5. As aresult of this incident, Plaintiff suffered grievous and serious bodily injuries, was
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given treatment and will continue to receive treatment.

6. The wreck and resulting injuries to the Plaintiff occurred as a direct and proximate
result of the negligent, careless, reckless, willful and wanton acts and delicts of the Defendant
Alex Webb Causey in the following particulars to wit:

a. In operating his vehicle at a rate of speed which was excessive for fche circumstances
then and there prevailing.. - |

b. In failing to maintain a proper lookout.

c. In faililig to maintain proper control of his vehicle.

d. In driving too fast for conditions.

[¢]

. In failing to properly observe the road and traffic conditions. -

=

In operating his vehicle in an unlawful and reckless manner.

g. In operating his vehicle without due regard fof the rights of others, especiallyx the
Plaintiff herein.

h. In failing to exercise due care under the circumstances then and there prevailing to
avoid injury and damage fo others, especially the Plaintiff herein.

1. In operating a vehicle, or allowing a vehicle to be operated that was in a dangerous or
unsafe condition. |

All of the above are in violation of the common and statutory laws of the state of South
Carolina and the Rules and Regulationé promulgating by the South Carolina Department of
Transportation.

7. The wreck .and resulting injuries to the Plaintiff occurred as a direct and proximate
result of the négligent, careless, reck}gss, willful and wanton acts and delicts of the Defendaht

Stacey Jenkins in the following particulars to wit:
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a. In operating his vehicle at a rate of speed which was excessive for the circumstances
then and there prevailing.
b. In failing to maintain a proper lookout.

. In failing to maintain proper control of his vehicle.

[¢]

o,

. In driving too fast for conditions.

. In failing to properly observe the road and traffic conditions.

[¢)

=

In operating his yehicle in an unlawful and reckless manner.

g. In operating his vehicle without due regard for the rights of others, especially the
Plaintiff herein. |

hv. In failing to exercise due care under the circumstances then and there prevailing to
avoid injury and damage to others, especially the Plaintiff herein.

i. In operating a vehicle,- or allowing a vehicle to be operéted that was in a dangerous or
unsafe condition. |

All of the above are in violation of tile common and statutory laws of the state of South
Carolina Depaftment of Transportation. |

8. Asa direct and proximate result of the aforesaid negligence, carelessness,
recklessness, willfulness and wantonness of the Defendants, Plaintiff was thrown in and-about
the interior of the vehicle in which he was traveling, causirig him to sustain severe and traumatic
injuries, including great pain-and suffering, past, present, and future; causing him to incur |
medical expenses and he will continue to incur medical expenses, causing him shock,
embarrassment, mental distress, past, pfesent, and future; all to Plaintiff S actual damages in an
amount to be determined by the triers of the facts.

WHEREFORE, Plaintiff prays for actual and punitive damages against the Defendants
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Alex Webb Causey and'Stacey Jenkins in an amount to be determined by the triers of the facts,
the costs and disbursements of this actidn, and for such other and further relief as the Court

deems just and proper.

E;g/ﬂdoore, Jr. '
Attorney for the Plaintiff

319 Washington Street

Post Office Box 160

Barnwell, South Carolina 29812
(803) 259-2021

Barnwell, South Carolina

nly 22014
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SIALLK UK SUU 1H CARKULINA

) 4
- : ) IN THE COURT OF COMMON PLEAS
" COUNTY OF BARNWELL )
. _ )
HENRY LEE CARROLL, IT ) CIVIL ACTION COVERSHEET
' Plaintiff(s) )
) 2012-CP - 06- 326
VvSs. )
)
ALEX WEBB CAUSEY AND STACEY JENKINS )
' : Defendant(s) )
Submitted By: E. T. Moore, Jr. SC Bar #:
Address: PO Box 160, Barnwell, SC 29812 Telephone #: 803-259-2021
' Fax #: 803-259-0208
Other:
E-mail: morlaw@aol com-

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service ofpleadings @ther papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filed 'Tlt conﬁletely, slgned
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint. -';Ef‘ e

(: r,f_,}
DOCKETING INFORMATION (Check all that apply) G ‘T -
*If Action is Judgment/Settlement do not complete = ’:DO e
XI JURY TRIAL demanded in complaint. (] NON-JURY TRIAL demanded in complaint. SoE L o
(] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolutn@)cRules “E L
[] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Ké%s ':- i
[] This case is exempt from ADR. (Proof of ADR/Exemption Attached) . w T = -
NATURE OF ACTION (Check One Box Below) o w3
Contracts Torts - Professional Malpractice Torts — Personal Injury Real Property
N Constructions (100) | Dental Malpractice (200) [0  Assault/Slander/Libel (300) O Claim & Delivery (400)
O Debt Collection (110) O  Legal Malpractice (210) [0 Conversion (310) [ Condemnation (410)
O Employment (120) O  Medical Malpractice (220) X  Motor Vehicle Accident (320) .0 Foreclosure (420)
O General (130) Previous Notice of Intent Case # [ Premises Liability (330) [OJ Mechanic’s Lien (430)
O  Breach of Contract (140)  20___-CP- - O  Products Liability (340) O Partition (440)
O Other (199) [0 Notice/ File Med Mal (230) []  Personal Injury (350) [ Possession (450)
O  Other (299) []. Wrongful Death (360) [J Building Code Violation (460)
: 1 Other (399) O] Other (499)
Inmate Petitions Administrative Law/Relief Judgments/Settlements Appeals
[J PCR(500) [0  Reinstate Drv. License (800) [0 Death Settlement (700) ] Arbitration (900)
[0 Mandamus (520) O  Judicial Review (810) [J Foreign Judgment (710) [J Magistrate-Civil (910)
[0 Habeas Corpus (530) [0  Relief (820) ‘ O Magistrate’s Judgment (720) [0 Magistrate-Criminal (920)
[OJ Other (599) [0  Permanent Injunction (830) (J Minor Settlement (730) [0 Municipal (930)
[J  Forfeiture-Petition (840) (0 Transcript Judgment (740) [0 Probate Court (940)
[0  Forfeiture—Consent Order (850) [ Lis Pendens (750) [J SCDOT (950)
O Other (899) O Transfer of Structured [Od Worker’s Comp (960)
Settlement Payment Rights (3 Zoning Board (970)
) Application (760) [ Public Service Comm. (990)
Special/Complex /Other : O Confession of Judgment (770) [0J Employment Security Comm (991)
O Environmental (600) [0 Pharmaceuticals (630) O Petition for Workers
O  Automobile Arb. (610) [0 Unfair Trade Practices (640) Compensation Settlement O Other (999)
O Medical (620) - [0 Outof State Depositions (650) [ ogher (799)
O Other (699) [0 Motion to Quash Subpoena in
an Ouit-of-County Actio
[0 Sexual Preda

Submitting Party Signature: /-7

Date: 7,; //L/

Note: Frivolous civil proceedings!a/aybe subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C.-Code Ann. §15-36-10 et. seq.
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Ed-Carroll;. Sﬁergff

Post Office Box 384

- Barnwell; SC 29812

BT (803) 541-1052
State of South Carolma o . ,
Countyof BARNWELL _ e =3
AFFIDAVIT OF SERVIGE .7 £
B HENRY LEE CARROLLII Ao 2 &
Plamnﬂ’(s) Ler “
VS. o
" ' - Case No 2012—CP-06-326 g}
ALEX WEBB CAUSEY AND STACY JENKINS

Defendant(s)
To Stacy Jenkms

PERSONALLY APPEARED BEFORE ME J d Grubbs bemg duly sworn, says that _(s)he

served the Amended Summons And Comnlamt, in th1s actlon by dehvenng same to

vthe 14TH day ofJULY "2014 at15:

SO served to be the Defendant mentloned and descnbed in the actxon.
SWORN TO BEFORE ME thlS 14TH

Day of JULY 201‘4.

Public of South Caroliia
My Commission Expires: 04/28/2016

STATE OF SOL/

TH CAROLINA
COUN ,
L Rhonda D. MeEfvcan, oy, PRV WELL

/& A —/
k of Coun Barnw cH
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Topdlw Wl

STATE OF SOUTH CAROLINA ' )Pi 4 1,: IN THE FAMILY COURT FOR
201 AUG -5 ™ % e SECOND JUDICIAL CIRCUIT
RHE’EE AD. g{)g;c%'t‘j}R’r,TE@ASE NO.: 2012-DR-06-326
. H "';—l"‘jikif\{,s,c.
- Henry L. Carroll, II, . BARNWELL B N

COUNTY OF BARNWELL

Plaintiff,
vs. PROOF OF SERVICE BY MAILING

Alex W. Causey and Stacey Jenkins,

Defendants.

Ihereby certify [ represent the Plaintiffin this matter. Two copies of the Amended Summons
and Amended Complaint was mailed to the South Carolina Department of Insurance by placing it

certified, in the U. S. Mail in Barnwell, South Carolina, postage prepaid on July 24, 2014 to the

address as follows:

Gwen Fuler-McGriff, Acting Director
South Carolina Department of Insurance
Legal Division (Service of Process)
Post Office Box 100105
Columbia, South Carolina 29202-3105

This mailing was accepted on July 28, 2014 as indicated by the attached letter.

e

E.;/Moore, Jr.
Agforney for the Plaintiff

319 Washington Street

- Post Office Box 160

‘Barnwell, South Carolina 29812
(803) 259-2021 ’

Barnwell, Squth Carolina
August é ,2014
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South Carolina
NIKKI R. HALEY
Department of Insurance Governor

Capitol Center
1201 Main Street, Suite 1000

Columbia, South Carolina 29201 RAYMOND G. FARMER

Director

Mailing Address:
P.O. Box 100105, Columbia, S.C. 29202-3105
Telepho'ne: (803) 737-6160

July 28, 2014

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
VICTORIA FIRE & CASUALTY COMPANY
c/o Corporation Service Company

.1703 Laurel Street "

Columbia, SC 29201

Dear Sir:

On July 28, 2014, | accepted service of the attached Summons and Complaint on your behalf. |
am, hereby, forwarding that accepted process on to you pursuant to the provisions of S.C. Code
Ann. § 38-5-70. By forwarding accepted process on to you, | am meeting a ministerial duty
imposed upon me by S.C Code Ann. § 38-77-160. | am not a party to this case. The State of
South Carolina Department of Insurance is not a party to this case. It is important for you to
realize that service was effected upon your insurer on my date of acceptance for service.

You must promptly acknowiedge in writing your rece'ipt of this accepted process. \When
replying, please refer to File Number 155702, Henry L. Carroll Il v. Alex W. Causey . et al., 2012-
CP-06-326.

Sincerely Yours,

David E. Belton Raymond G. Farmer
Senior Associate General Counsel Director
(803)737-6132 ) State of South Carolina

Department of Insurance
Attachment

CC: E. T. Moore Jr.
Post Office Box 160
Barnwell, SC 29812
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IN THE COURT OF COMMON PLEAS

SOUTH CAROLINA )
)
COUNTY OF BARNWELL ) CIVIL ACTION NO: 2012-CP-06-326
)
HENRY LEE CARROLL, II, ) ANSWER OF
) DEFENDANT STACEY JENKINS
Plaintiff ) TO AMENDED COMPLAINT
VS. )
)
ALEX WEBB CAUSEY and )
STACEY JENKINS, )
Detendant )
)

TO: E.T. MOORE, JR., ESQUIRE, ATTORNEY FOR THE PLAINTIFF
AND TO THE PLAINTIFF ABOVE NAMED: '

The Defendant, Stacey Jenkins, reserving the right to file a motion under Rule
12 of the South Carolina Rules of Civil Procedure or any other disposit-ive motion,
responds to the Plaintiff’s Complaint by denying each. and every allegation not
hereinafter specifically adfnitted, demanding strict proof thereof, and further responds
as follows:

FOR A FIRST DEFENSE AND BY WAY OF ANSWER

1. Each and every allegation of the Plaintif’s Complaint not hereinafter
admitted is expressly denied and strict proof thereof demanded.

2. The Defendant lacks sufficient knowledge or information in which to form
a belief as to fhe allegations of Paragraphs one (1) and two (2) and therefore denies
.the same and demands strict proof thereof.

3. Defendant admits the allegation of Paragraph three (3) of the
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Complaint.

4. Detendant denies the allegations of Paragraph four (4) and demands strict
proof thereof.

5. The Defendant lacks sufficient knowledge or information in which to
form a belief as to the allegations of Paragraph five (5) and therefore denies the same

and demands strict proof thereof.

6. Defendant lacks sufficient knowledge or information in which to form a

belief as to the allegations of Paragraph six (6)(a) through six (6)(i) and therefore
denies the same and demands strict proof thereof.
7. Defendant denies the allegations of Paragraph seven (7)(a) through seven

(7)(i) and demands strict proof thereof.

8. Defendant denies the allegations of Paragraph eight (8) and demands strict

proof theréof, and Defendant would show, upon information and belief, that any
i_hj uries or damages sustained by the Plaintiff, whichare specifically denied, were the
result of the acts or omissions of others not in the employ or control of this Defendant
and, therefore, the Plaintiff cannot recover from this Defendant in any sum

whatsoever.

FOR A SECOND DEFENSE (Comparative Negligence)

9.  The Defendant would show, upon information and beliéf, that any injuries

or damages sustained by the Plaintiff were due to his own negligent, careless,

reckless and grossly negligent acts or omissions which combined and concurred with
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any negligence on the part of the Defendants, which negligence of Defendant Stacey
Jenkins is specifically deniéd, 'to produce suéh injuries or damages, if any, and
without which such injuries or damages wonuld‘not have occurred. The Defendant
~ pleads such negligence, carelessness, recklessness and gross negligence on the bart
of the Plaintiff and would ask that this. éourt compare the negligence of the Plaintiff
and the Deféndaﬁfs and if it is det'ermined. that the Plaintiff’s negligence,
carelessness, recklessness and gross negligence was éreater than the negligence,
carelessness, recklessness and gross negligence of .the Defendant, Stacey Jenkins,
whichis specifically denied, then the Plaintiff should be totally barred from recovery
and if it is determined that the Plain_tiff’s negligence, carelessness, recklessﬁess and
~ gross negligence is equal to or less than the negligence of the Defendant, Stacey
Jenkins, then the amount of recovery available to the Plaintiff should be reduced by
the percentage of the Plaintiff’s own negligence, carelessness, recklessness and gross

negligence.
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FOR A THIRD DEFENSE

10. The Defendant would show, upon information and belief, t_hat the
Complaint fails to set forth sufficient facts to constitute a cause of action against
Stacey Jenkins; and therefore, should be dismisséd as to him purs.uant to Rule
12(b)(6), SCRCP.

FOR A FOURTH DEFENSE

I'1. Plaintiff’s claims may be barred by the doctrine of waiver, estoppel, and/or

laches.

FOR A FIFTH DEFENSE (Statute of Limita'tions)
12. Plaintiff’s claims are barred by the applicable statute of limitations.

FOR A SIXTH DEFENSE (Punitive Damages Unconstitutional)

13. This Defendant would show, upon information and belief, that the

Plaintiff’s claim for punitive damages violates the Fifth, Sixth, Seventh, Eighth and

Fourteenth Amendments to the Constitution of the United States of America in that

it violates the double jeopardy clause in that this Defendant could be subjected to

multiple awards of punitive damages for the same set of facts; the self-incrimination

clause is being violated because this Defendant can be compelled to give testimony

against itself in a penalty situation such as punitive damages; the assessment of
punitive damages by a burden of proof less than beyond a reasonable doubt is
violative of the Sixth and Fourteenth Amendments in that punitive damages are a fine

or penalty and are, therefore, quasi-criminal in nature; Plaintiffs claim for punitive
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- damages violates this Defendant’s right to access the courts as guaranteed by the
Seventh and‘ Fourteenth Amendments because the threat of an award of punitive
damages chills this Defendant’s exercise of that right; the Plaintiff’s claim for
punitive damages violates the Eighth Amendment’s guarantee that excessive fines
shall not be imposed, the Plaintiff’s claim for punitive damages violates both the due
process and equal protection clauses of the Fourteenth Amendment in that the
standard for awarding either punitive damages is unduly vague and, ‘therefore,
violates both procedural and substantive due process safeguards; therefore, the
Plaintiff’s claim for punitive damages should Be dismissed.

WHEREFORE, having fully answered the Plaintiff’s Complaint, the
Defendant, Stacey Jenkins, would pray that the same be dismissed with costs being
granted to h.im. The Defendant also prays for such other and fur_ther relief as the

Court deems just and proper.

Clarissa Warren Joy‘fler‘

Post Oftice Box 1724

Orangeburg, SC 29116

Tel: 803-534-8393

Fax: 803-534-7885

Attorney for Defendant, Stacey Jenkins
August 8, 2014

Orangburg, South Carolina
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SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BARNWELL CIVIL ACTION NO: 2012-CP-06-326

- HENRY LEE CARROLL, II,

VS.

ALEX WEBB CAUSEY and
STACEY JENKINS,

)
)
)
)
)
)
Plaintiff )
)
)
)

| )
Defendant )
)

CERTIFICATE OF SERVICE

I, H. Keith Warren, paralegal to Clarissa Warren Joyner, attorney for Defendant,

Stacey Jenkins, do heréby certify that on August 8, 2014, [ served the ANSWER

TO AMENDED COMPLAINT on E.T. Moore, Jr., attorney for Plaintift, Henry

Lee Carroll, II, at the address referenced below by depositing a copy of same in

the U.S. Mail with a return address cléarly indicated and addressed as follows:
E.T. Moore, Jr.

Post Office Box 160
Barnwell, South Carolina 29812

THE(I&FIRM OF CLARISSA W. JOYNER

H. Keith Warren

Orangeburg, South Carolina
August 8, 2014
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
v_ ) CIVIL ACTION NO.: 2012-CP-06-326
COUNTY OF BARNWELL = . )

HENRY LEE CARROLL, I,
Plaintiff,
-Vs- MOTION TO DISMISS

ALEX WEBB CAUSEY AND STACEY
JENKINS,

i S L L I L

Defendant.

TO: E.T. M'OORE', JR., ESQUIRE, ATTORNEY FOR THE PLAINTIFF:

YOU WILL PLEASE‘ TAKE NOTICE ‘THAT the Defendant, Stacey
Jenkins, wi}ll move on the tenth day aﬁer service hereof, or as sobn thereafter as
counsel may be heard, for an Order of tﬁis Court dismissing the Plaintiff's
Amended_CompIai}nt pursuant to RUIe 12(b)(6) of the ‘South Carolina Rules of
Civil Procedure. This motion is made upon the following grounds. |

That the Amended Complaint of the Plaintiffs fails to state a cause of
action upon which relief can be granted. |

-~ In a&dition, the Plaintiff has faiied to bring this action within the applicable
statute of Iimifations. |

This Defendant therefore respectfully requests that this Honorable Court

issue an order dismissing the Complaint of the Plaintiff. -
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This motion shall be based upon the statutory and common laws of
~ the State of South Carolina, the South Carolina Rules of Civil Procedure, the

pleadings, affidavits and discovery documents exchanged herein.

HOWELL, GIBSON & HUGHES, P.A.

By:
Robert W. Achurch, [l
Post Office Box 40
Beaufort, SC 29901
(843) 522-2400
Attorney for Defendant,
Stacey Jenkins

Beaufort, South Carolina

August 14, 2014
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CERTIFICATE OF SERVICE

postage placing same with the United States Postal Service addressed to counsgls’ last known address day of

| certify that | served the foregoing Motion to Dismiss upon all counsel of record by affixing same with proper
August, 2014. / 3 Q

By:

Robert W. Achurch, Ill
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" STATE OF SOUTH CAROLINA

COUNTY OF BARNWELL

IN THE COURT OF COMMON PLEAS

Henry Lee Ca'rroll, il
0 Plaintiff, ) | Civil Action No: 2012-CP-06-326
“VS. g '
’ Stacey Jenkins ) MOTION INFORMATION FORM
X.D efeh dant . ) AND COVER SHEET
Check box above indicating submitting party. ;
Name, SC Bar'No. and address of Plaintiffs/Opposing attorney: Name, SC Bar No. and address of Defendant's attorney
E.T. Moore, Jr. Robert W. Achurch, il SC Bar No:
Moore Law Firm - P.O. Box 40, Beaufort, SC 29901
Post Office Box 160 hghpa@islc.net
Barnwell, SC 29812 843-522-2400
(803) 259-2021 843-522-2429 fax

X MOTION HEARING REQUESTED (attach written motion and complete Sections | and llI)
[ FORM MOTION, NO HEARING REQUESTED (completed SECTIONS lland lll)
[J PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il and lil)

_ SECTION I: Hearing Information
Nature of Motion:  Motion to Dismiss

Estimated Time Needed: 30 minutes Court Reporter Needed: yes

SECTION II: Motion Type
X Written Motion-attached : . '
O Form Motion — ’

| hereby move for rellef/opacty s set forth in the attached motion and/or proposed order.

August 15, 2014

SiAg nature of Attorney for Plaifitiff/Defendant -

S _ SECTION lli: Motion Fee
X PAID — AMOUNT: $25.00
O EXEMPT: 0ORule to Show Cause in child or spousal support
' 0 Domestic Abuse or.Abuse and Neglect
O Indigent Status O State Agency v. Indigent Party
O Sexually Violent Predator Act [ Post Conviction Relief
O Motion for Stay in Bankruptcy
{0 Motion for Publication O Motion for Execution (Rule 69, SCRCP)
0 Proposed order submitted at request of Court; or, reduced in writing from
motion made in open court per judge’s instructions
Name of Court Reporter:

0 Other:
. JUDGE’S SECTION
0 Motion Fee to be paid upon filing of the attached order.
[ Other: CODE: DATE:
CLERK'’S VERIFICATION
o DATE FILED:

Coliected by:

{print name)

0 MOTION FEE COLLECTED:
0O CONTESTED - AMOUNT DUE:

SCCA/233 (10/2004)
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STATE ‘OF’SOUTH. CAROLINA | ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF BARNWELL ) CIVIL ACTION NO: 2012-CP-06-326

HENRY LEE CARROLL, II,
Plaintiff,

MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS

VS.

ALEX WEBB CAUSEY AND STACEY
JENKINS, -

Defen_dants.

Defendant Stacey‘Jenkins réspectfully submits .this Memorandum in
Support of his Motion to Dismiss. - For the reasons set forth herein, it is
respectfully submitted that this matter be dismissed.

BACKGROUND

According to the Plaintiffs Complaint an automobile accident occurred

ihvolving Plaintiff on September 28, 2009. The Plaintiff alleges the accident was
the result of an automobile race between two cars. Defendant Alex Webb

Causey was the driver of the car carrying Plaintiff which wrecked allegedly as a

result of racing another car. At the time Plaintiffs Complaint was filed, John Doe

was named as a Defendant. Plaintiff alleges it was unaware of the identity of the
second car involved in the accident when he filed his complaint on Sép’tember
| 28, 2012: On October 8, 2013 Plaintiff deposed St_aoey Jenkins) Subsequently,
nine months after the deposition and rtearly five years after the accident, Plaintiff

fled an amended complaint, on Juiy 9, 2014, Substituting Stacey'Jenkins as
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Defendant in place of John Doe. This motion follows the filing of that amended
corhplaint.
STANDARD

Under Rule 12(b)(6), a defendant may move to dismiss a complaint due to

-its “failure to state facts sufficient to constitﬁte a cause of action.”
ARGUMENT

The claims against Defendant Stacey Jenkins should be dismissed
because the statute of limitations expired before he was made a party. Under
S.C. Code Ann. § 38-77-180, an injured party may file suit against an unknown
owner or driver of a vehicle so that the injured barty may éollect uninsured
motorist'’s coverage. However, the bringing of én action agaiﬁst the unknown
owner or operator as 'John Doe or the conclusion of that action does not
constitute a bar to the insured, if the identity of the owner or operator who caused
the injury or damages complained of becomes known, from bringing an action
against the owner or operator pre\)iously proceeded against as John Doe. S.C.
Code Ann. § 38-77-180.

In the case at hand, Plaintiff originally brought suit against John Doe and
nearly five years after the accident substituted Stacey Jenkins as the Defendant.
However, filing of a John Doe action does not toll the statute of limitations for
filing an action against the alleged “real tortfeasor.” The Court of Appeals dealt

with a similar issué in Jackson v. Doe, and stated:

However, there is no provision specifically allowing John Doe and a
later added or substituted party to be considered the same entity for
purposes of tolling the statute of limitations. That fact, coupled with
the fact that there is no mention of the statute of limitations and its

2



relationship to any subsequent action against a later identified
tortfeasor, leads to the inescapable conclusion that each statute
must be separately construed and enforced according to its plain

language. '

Jackson v. Doe},v 342 S.C. 552, 537 S.E.2d 567 (Ct.App. 2000).

Pursuant to the Jackson case, the filing of a John Doe action does not toll

the statute of limitations as to the alleged “real tortfeasor;” rather, that person
must be sued within the confines of the applicable statute of limitations.
Accordingly, Stacey Jenkins was not added as a party to this action until nearly
five years after the accident occurred. Under the discovery rulé,‘ the statute of
limitations begins to run from the date the injured party either knows or should
know, by the exercise of reasonable diligence, that a cause of action exists for

the wrongful conduct.” Graham vv. Welch, Roberts and Ambum, LLP, 404 S.C.

235, 743 S';E.2d 860 (Ct.App. 2013). In the case at hand, Plaintiff wés aware of
the cause of action against Jenkins on the dat'e of the accident and the statute of
limitations expired long before he was added as a party.

Furthermore, even under Rule 15(c), SCRCP, Plaintiffs substitution of

Jenkins as a Defendant was improper.

Under Rule 15(c), SCRCP, an amendment changing the party against

whom a claim is asserted relates back if the foregoing provision is satisfied and,
within the period provided by law for commencing the action against him the

party to be brought in by amendment (1) has received such notice of the

institution of the action that he will hot be prejudiced in maintaining his defense

on the merits, and (2) knew or should have known that, but for a mistake

concerning the identity of the proper party, the action would have been brought
3 .
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against him. In construing that rule, our Supreme Court has adopted a four-part
test to aid in interpreting the requirements of Rule 15(c). The four-part test
allowing the substation of a party is as follows:

(1) the basic claim must have arisen out Vof the conduct set forth in

the original pl’eading;

(2) the party to be brought in must have receivéd such notice that it -

will not be prejudiced in maintaining its defense;

(3) that party must or should have knqwn that, but fof a mistake

conceming identity, the action would have been brought against it;

~and
(4) the second and third requirements must have been fulfilled
within the prescribed limitations period. |

Hughes v. Water World Water Slide, Inc., 314 S.C. 211, 442 S.E.2d 584 (1994).

Under Rule 15(c), in order for Defendant Jenkins to have been substituted
as a Defendant, Jenkins is required to have had nofice of the institution of the
action befqre the running of the applicable statute of limitations. The complaint
was filed on the day the statute of limitations expired. Defendant Jenkins was
not made aware of the action until he was subpoenaed for his deposition on'
August 9, 2013, well after the running of fhe original statute of Iirnitations..
Accordingly, by not having noﬁce of the action prior to the running of the statute
of limitations, Defendant Jenkins was not properly substituted as a Defendant in
the action. Therefore, the claihs against‘Defendant Stacey Jenkins should be

dismissed.
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HOWELL, GIBSON & HUGHES, P.A.

RobertW Achurch IIV
J. Andrew Yoho

Post Office Box 40
Beaufort, SC 29901
(843) 522-2408

Attorneys for Defendant Staoey Jenkins

-Beaufort, South Carolina

September 4, 2014

CERTIFICATE OF SERVICE

I certify that 1 served the foregoing yes upon all counsel of record by affixing same wi pmper,pbétag,e, placing
same with the United States Postal Service addressed to counsels last known address on day of jst, 2014.

4. Andrew Yoho
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) Civil Action No: 2012-CP-06-326

COUNTY OF BARNWELL )
HENRY LEE CARROLL, II, )
)
Plaintiff, )
) _
V. ) PLAINTIFF’'S MEMORANDUM
, _ _ ) IN OPPOSITION TO DEFENDANT
ALEX WEBB CAUSEY AND ) STACEY JENKINS’ MOTION TO
STACEY JENKINS, ) DISMISS
_ )
Defendants. )
)

PROCEDURAL HISTORY

The Plaintiff was injured in an automobile accident which occurred on September 28,
2009, when he was a passenger in a vehicle driven by Defendant Alex Causey when Causey’s

vehicle collided with the vehicle of an unknown driver. At the time of the wreck, Plaintiff

suffered severe head injuries and the identity of the driver of rhe other vehicle was unknown.
Plaintiff filed the Summons and Complziint in this action on September 29, 2012, naming
as Defendants Alex Webb Causey and John Doe. Answers were filed on behalf of both
Defendants, and discovery proceeded. As depositions were taken and eyewitnesses were
interviewed, Plaintiff discovered that Stacey Jenkins was the driver of the other vehicle. Plaintiff
moved the Court for permission to amend his Complaint to substitute Stacey Jenkins for
Defendant John Doe under Rule 15(c). A hearing was held on Plaintifi’s motion, and attorneys
for John Doe and Defendant Causey'were present. The Honorable Edgar W. Dickson signed an
Order dated June 26, 2014, finding that the substitntion of Stacey Jenkins for John Doe was
permissible under South Carolina Rule of Civil Procedure 15, that justice required allowing the

substitution of parties in this case, and that Stacey Jenkins would not be prejudiced by the
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amendment. Judge Dickson ordered that Stacey Jenkins be substituted for the Defendant John

" Doe.

Plaintiff filed an Amended Summons and Complaint on July 9, 2014, substituting Stacey
Jenkins fo; John Doe. Mr. Jenkins was served with the Amended Summons and Complaint on
July 14, 2014. Stacey Jenkins served an Answer to the Amended Complaint on Augﬁst 8,2014
by and through his attorney, Clarissa Warren Joyner. On or about August 14, 2014, attorney
Robert Achurch III served a Motion to Dismiss on the Plaintiff alleging that the Amended
Complaint failéd to state a cause of action upon which relief could be granted and that Plaintiff
. failed to bring th¢ action within the applicable statute of limitations, among other defenses. ‘Both
the Answer aﬁd motion were sefved_ outside the time period preécribed for responsive pleadings
in Rule 15(a), which provides thaf “A party shall plead in response to an amended pleading . . .

. within fifteen days after service of the named amended pleading . . . uiﬂéss the court otherwise -

orders.” Rule 15(a), SCRCP.

ARGUMENT

L The Defendant Jenkins’vMotion to Dismiss for Failure to State a Cause of Action

Upon Which Relief Can Be Granted Should be Denied.

The attorney for Jenkins sent a Memorandum in Support of Motion to Dismiss to the
aftomey for the Plaintiff via email on Friday, September 5, 2014. At the hearing, Plaintiff’s

attorney objected to the consideration of the Memorandum and the Affidavit because the law
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- requ1res the Court to consrder only the allegatrons set forth in the plamtlff’ ] complamt when
E determmmg whether to dlsmlss an actlon under Rule 12(b)(6) for fa11ure to state a cause of

_ actlon upon whlch rehef can be granted See Gentrv V. Yonce, 331 S C 1,522 8. E 2d 137,139

‘ (1999) Spence v. Spence, 368S.C. 106 116, 628 SE2d 869, 874 (2006)

In con31der1ng such a motlon the tr1al court must base its. rulmg solely on
allegat1ons set forth in the complamt If the facts and mferences drawn from the

facts alleged in the complamt v1ewed in the hght most favorable to the plamtlff

. '.would entltle the plamtrff to rellef oni any theory, then the grant of a motron to S O

. d1sm1ss for fallure to state a cla1m is unproper Spence v. Spence 368 S. C

o v106 116 6288E2d 869 874 (2006)

Plamtlﬁ’s Amended Complamt clearly contams the requlred elements for recovery in this “
automoblle acmdent case. Taken in the hght most favorable to the P1a1nt1ff the facts alleged
. " could entltle the plamtlff to rehef Therefore, the Defendant s motlon to dlSInlSS the Complamt
| under SCRCP 12(b)(6) should be denied. |
Plamt1ff also Obj ected to the cons1derat1onb of the Defendant J enkrns memorandum and
affldav1t based upon fallure to properly serve the documents on the Plalntlff SCRCP 6(d)
clearly states that aﬁidavus shall be served with the motlon not later than ten days before the
| heanng The rule goes on to state that addltlonal afﬁdav1ts shall be served not later than two
- "days before the hearmg Plamt1ff contends that no afﬁdav1t was ﬁled wuh the or1g1nal motlon R
: ,’ '-and that sendmg the Memorandum and Afﬁdav1t of Stacey J enkms to Plamtlﬁ’ s attorney via®

'_ ema11 does not comply wuh the requrrements of SCRCP Rule S(b)(l) Wthh requ1res dehvery to = -
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the attorney (handing it to the attorney; leaving it at the attorney’s oﬁice with his clerk or other
person in charge thereof; or by leaving a copy at his dwelﬁng place with a pérson of suitable age
and discretion residing therein). -

Plaintiff properly objected to the consideration of the Defendant J eni(ins’ affidavit, and
since there was no other evidence before the Court other thanAthe pleadings, the Defendant
Jenkins’ motioﬁ to dismiss under SCRCP 12(b)(6) should be denied. _

Il - Defendant Jenkins’ Motion to Dismiss Based Upon the Expiration of the Statute of

Limitations Should be Denied.

The Court should d‘eny‘ Jenkins’ motion to dismiss based Aupon the statute of limitations
because Jenkins was properly substitufed for Deféndant John Doe under SCRCP 15(c) by prior
| order of this Court so that the amended complaint relates back to_the date of the original
summons and complaint, which was filed within the statute bf limitations period. No party has
filed a motion for reconsideratibn of the prior order allowing the substitution, and as such; the
~ order finding that substitution is proper is the law of the case. |

Rule 15(c) of the South Carolina Rules. of Civil Procedure provides that an mﬁendment
changing a party shall relate back to tﬁe original date of filing if the amendment assérts a claim
that arose out of the same occurrence set forth in the original pleadings and the party to be |
brought in had notice such that he will not be prejudiced and if the party knew or should have
known that the action would have been brought against him but for a mistake concerning the
identity of the party. Judge Dickson’s Order dated June 26, 2014 clearly finds that the

substitution of Stacey Jenkins for the Defendant John Doe meets these fequirements. The Court
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found that justice requires the Plaintiff be allowed to substitute parties, and that Jenkins would
not be prejudiced by the substitution.

By his own admission, Jenkins was present at the time of the accident in which the Plaintiff

was severely injured. Jenkins had notice at the time of the wreck that Plaintiff was injured and
that if a suit was filed, that he would likely be named as a Defendant. Jenkins has produced

absolutely no evidence of any prejudice to him by the delay in serving him as a Defendant. |

J enkins cites Jackson v. Doe as silpport for His proposition that the filing of a John Doe
action does not toll the statute of limitations for filing an action against a “real tortfeasor.”
However, in that case, Jackson added a party as a Defenddnt rather than substituting a new party
for John Doe. The Court clearly stated th_at “[h]ad Jackson substituted Milligan for John Doe or
simply corrected the name of the defendant, then the amendment should have been andlyzed in
light of the requirements of Rule 15(c) as set forth in Hughes for a determination of whetﬁer the
amended complaint properly related back to Jackson’s original action.” Jackson v. Doe, 342
S.C. 552, 558, 537 S.E.2d 567. Judge Dickson clearly considered the requirements of Rule

15(c), including the four-part test set forth in Hughes v. Water World Slide, Inc. , 314 S.C. 211,

442 S.E.2d 584 prior to issuing his order allowing the substitution. No party has filed a motioh
for reconsideration of Judge Dickson’s Order, and as such, that order is the law of the case.
Defendant Jenkins’ motion to dismiss based upon the statute of limitations should be denied
because the substitution of Jenkins as a party relates back to the filing date of the original

summons and complaint, which was timely filed.

Respectfully submitted,
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September10, 2014
Barnwell, South Carolina

THE MOORE FIRM, LLC
. T. Moore, Jr.
Attorney for the Plaintiff
Post Office Box 160
Barnwell, South Carolina 29812
Telephone: 803-259-2021



STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
: ) - Civil Action No: 2012-CP-06-326
COUNTY OF BARNWELL )y
" HENRY LEE CARROLL, II, )
5
Plaintiff, )
) PLAINTIFF’S NOTICE OF MOTION
v. ) AND MOTION FOR RECONSIDERATION
) AND TO ALTER OR AMEND JUDGMENT
ALEX WEBB CAUSEY AND ) 3
STACEY JENKINS, ) =
) @ o
Defendants. ) NG
v ) o
: EN e
: : f i} () S
Plaintiff asserts the court erred in dismissing his claim against Stacey JenkinS pifsuasito 2
g ag y nhns,bm@ua:{gm 3
the statute of limitations.

Plaintiff suffered a severe brain injury when two vehicles collided on September 28,
2009. He filed this action naming Alex Causey, tlie driver of the vehicle in which he was a
passenger, and John Doe, representing the unknown dﬁver of the other vehicle, pursuant to

South Carolina Code Ann. Section 38-77-180. The action was timely filed and served.

During the course of dis(:overy, Plaintiff learned Stacey Jenkins was likely the driver of
the car which left the scene. Jenkins was deposed and, basgd upon his admissions, Plaintiff
moved to substitute Jenkins for John Doe.

After a hearing, the Honorable Edgar W. Dickson found, pursuant to Rule 15, SCRCP

that “justice requires the Plaintiff be allowed to substitute parties in this case and that the new

defendant will not be prejudiced.” Judge Dickson granted Plaintiff’s motion to subsﬁtute Jenkins

for John Doe. Plaintiff filed an amended summons and complaint substituting Jenkins for John

Doe. Jenkins has not pled or alleged that he was not properly substituted. Jenkins moved to
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dismiss based solely on the fact that the statute of limitations had expired. It is undisputed that
John Doe and Stacey Jenkins are one and the same, and that Jenkins would have been named asa

Defendant in the original complaint had his identity been known at that tiine. :

The court’s order correctly states that “under the discovery rule, the statute of lnmtatlons
begins to run from the date the mjured party elther knows or should know, by the exercise of
reasonable diligence, that a cause of acthn exists for the wrongful conduct.” Plaintiff has not
failed to meet thls test as he timely filed this action pnrsuant to S.C. Code Ann Section 38-77—
180. There is, however, no evidentiary basis for the court’s finding that “Plaintiff was aware of
the cause of action against Jenkins on the date of the accident, and the statute of limitations
: therefore expired on September 28,2012.” Although Plaintiff knew he had a cause of action on
the date of the wreck, Plaintiff did not know the identity of the Defendant Jenkins. Plaintiff
acted properly in filing a complaint naming John Doe as a Defendant and 1mmed1ate1y movtng to

amend his pleadings upon discovery of John Doe’s true identity.

The sole remaining issue is whether the amended complaint relates back to the original
filing pursuant to Rule 15(c) SCRCP. As stated by Chief Judge Heam in her dissent in Jackson
v. Doe, “[t]he purpose of Rule 15(c) 1s to salvage causes of actlon otherwise barred by the statute

of limitations.” Jackson v. Doe 342 S.C. 552,5378.E.2d 567 at 57 1 (Ct.App 2000), citing

Thomas v. Grayso g_,3ISSC 82, 88, 456 S.E.2d 377, 380 (S.C. 1995). Heamnotedthatthe

South Carolina Supreme Court had adopted “a more liberal construction of Rule 15(c) than the
United States Supreme Court” because the United States Supreme Court’s interpretation would
have been “inconsistent with Rule 8(f) SCRCP, which requires that ‘all pleadings shall be

construed as to do substantial justice to all parties.”” Jackson v. Doe, 342 S.C. 552, citing

- Hughes, 314 S.C. at 2/14, 442 S.E.2d 584 at 586 (1994).
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Our appellate courts have con51dered this issue in several recent opinions. | In Knuckles V.
Fryatt, 2011-UP-025, the Court of Appeals afﬁrmed the lower court’s ruling that the amended
complaint did not relate back under Rule 15(c) SCRCP because a new defendant was added
instead of substituted. The court found relation back to the original pleading applies only when
an existing party is changed, not when a new party is added. In its analysis, the Court Clted to

Jackson v. Doe, which addressed the distinction between correcting or substituting a party and

adding a party. Jackson v. Doe stated “The language of Rule 15(c) clearly speaks to a change in

’party, not the additidn ofa d_efendant to an already existing defendant. In our view, the éddition

of a party is not the same as the substitution or change of a party.” Jackson v. Doe, 342 S.C.
552, 537 S.E.2d 567(Ct.App. 2000), emphasis in original.

Jackson v. Do held that the substitution of a party requires an analysis of the four-part

test set forth in Hughes v. Water World Water Slide, Inc., 314 8.C. 211, 442 S.E.2d 584 (1 994).

Applying that test to the substitution of Jenkins in this case, thé court here determined that
because Jenkins did not have notice of this case within the statute of limitations period he should
be dismissed as a party. However, here as in Hughes, Jenkins was present then the event giving
rise to the cause of action occurred. He knew at the time of the wreck that if an action was filed,
he would likely be named as a Defendant, and he fled the scene of the wreck. To allow Jenkins
to avoid being substituted in this case would reward his bad acts m leaving the scene and would
fail to do substantial justice to all parties. It is undisputed the amended compiaint sets forth the
same conduct contained in the original pleading, and Judge Dickson’s order of June 26, 2014

specifically found__ Jenkins would not be prejudiced by substituting him as a defendant for J 6hn

Doe. Accordingly, Plaintiff has met the requirements set forth in Hughes v. Water World Water ,
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Slide, Inc., 314 S.C. 211, 442 S.E.Zd 584 (1994), and the court should deny Jenkins’ motion to

dismiss.

Unfortunately, the court’s ruling ihat Plaintiff’ s_claiﬁl against Jenkins is barred sets a -
standard that is impossiblé to meet. When; as here, the Plaintiff brings an action pursuant to
South Carolina Code Ann. Section 38-77-180 near or at the end of the limitations périod, he
would never be able to file an amended {complaint substituting the real tortfeasor for John Doe
- which would successfully relate back to the original pleading, nor would he be able to reinstate
John Doe as a defendant, if notice to the unknown defendant was required prior to the expiration
\of the original limitation period: Such an interpretation would nullify the purpose of South

‘Carolina Code section 38-77-180 and Rule 15(c), and that cannot be the intent of the legislature.

Accordingly, justice requires the court amend or alter its previous order and dehy

Jenkins’ motion to be dismissed.
THE MO; ;RE Fgé, LLC% :
E. T. Moore, Jr. ’
Post Office Box 160
Barnwell, South Carolina 29812
Telephone: 803-259-2021
Facsimile: 803-259-0208
September €9, 2014
Barnwell, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BARNWELL ) CIVIL ACTION NO: 2012-CP-06-326

HENRY LEE CARROLL, Ii,
Plaintiff,
RESPONSE TO PLAINTIFF'S

MOTION FOR
RECONSIDERATION

VS.

"ALEX WEBB CAUSEY AND STACEY
JENKINS,

N N N N e N e’ S’ e’ N

Defendants.

Defendant Stacey Jenkins respectfully submits thisvreSponse' to Plaintiff's
Mofion for R'econsideratAion\and to Alter or Amend Judgment. Plai>ntiff raises
various arguments in favor of his position but has failed to present any new or
compelling reason to justify alteration or amendment of the Court’s order.
Therefore, Plaintiff's motion should be denied.

As this Court correctly fouhd, Stacey Jenkins was substituted as a party
long afterthe statute of limitations expired.} Accordingly, his dismissal was
proper. Plaintiff contends that John Doe and Stacey Jenkins are one and the

same and by filing his original action within the statute of limitations Jenkins

could be_ properly substituted. However, the Court of Appeals in Jackson v. Doe,
342 S.C. 552, 537 S.E.2d 567 (Ct. App. 2000), cleafly stated that “ . . . there is no
provision specifically allowing John Doe and a later added or substituted party to

be considered the same entity for purposes of tolling the statute of limitations.”
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Plaintiff further asserts that the statuté of limitations did not expire as to
Stacey Jenkins until it was discovered that he was the alleged unknown driver.
However, Plaintiff fails to take into consideration that the statute of limitations
“begins to run from the date the injured party either knows or should know, by the
exercise of reasonable diligence, that a cause of acfion exists for the wrongful

conduct.” Graham v. Welch, Roberts & Amburn, LLP, 404 S.C. 235, 743 S.E.2d

860 (Ct. App. 2013) (emphasis added). Clearly Plainfiff knew he had a cause of
action on the day the accideht occurred, therefore, the statute of limitations
began running on that date. Accordingly, Judge Lee correctly held that filing a
John Doe action does not toll the statute of limitations as .to the alleged real
tortfeasor and that Stacey Jenkins was not substituted as a Defendant within the
applicable statute of limitations.

Finally, Plaintiff cites the dissent in Jackson v. Doe, and argues that

because Stacey Jenkins was at the scene of the accident that he knew he would
be named if an action was filed. However, according to the four part test in

Hughes v. Water World Slide. Inc., 314 S.C. 211, 442 S.E.2d 584 (1994) relied

on by the Jackson majority and the Court, Stacey Jenkins must have had
knowledge of the institution of proceedings béfofe the statufe of limitations
expired. As stafed hereinabove, the statute of limitations expired on S‘eptember
28, 2012 and as correctly found by this Court, Jenkins was not aWare of the
action until he was debosed. Plaintiff also asserts that under the Court’s ruling, a
Plaintiff filing at the end of the étatﬁte of limitations would never be able to

substitute a real tortfeasor for John Doe. That is simply not the case. Rule 15(c)
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and the four-part m test provide clear parémeters in which a Plaintiff can
substitute a party and use the relation béck doctrine. Despite our State's Iib.era'l_
construction of the rules, Plaintiff simply cannot meet the requirements under
Rule 15(c).

Accordingly, for the reasons stated, this Court properly dismissed Stacey

Jenkins as a Defendant and Plaintiff's Motion should be denied.

HOWELL, GIBSON & HUGHES, P.A.

By:
J. Andrew Yoho -

Robert Achurch i

Post Office Box 40
Beaufort, SC 29901

(843) 522-2408

Attorney for Stacey Jenkins
Bar No: 100803

Beaufort, South Carolina

October 6, 2014

CERTIFICATE OF SERVICE

I certify that | served the foregoing yes upon all counse! of record by affixing same wnth proper postage placing
same with the United States Postal Service addressed to counsels’ last known address on day of October, 2014,

e/

J. Andrew Yoho
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BARNWELL COUNTY
Court of Common Pleas

Alison Renee Lee, Circuit Court Judge

P ECEIVE] )
| DEC 012014
Case No. 2012-CP-06-00326 : |
SC Court of Appeals
‘Henry Lee Carroll, II, st s e e ....Appellant,
: o V.
Alex Webb Causey and Stacey Jenkins, ............ooeeeeevvueveemeoooooooooeeoooeoeoo Respondents.
NOTICE OF APPEAL

Henry Lee Carroll appeals the order of the Honorable Alison Renee Lee dated September 11,
2014. Appellant timely filed a Motion for Reconsideration which was denied by Order dated
October 23, 2014. Appellant received written notice of the order denying his motion for
Reconsideration on November 3, 2014. '

November yiy ,2014 W
- B/T. Moore, Jr. v.

Post Office Box 160

Barnwell, South Carolina 29812
(803)259-2021

Attorney for Plaintiff
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BARNWELL COUNTY
Court of Common Pleas ‘

Alison Renee Lee, Circuit Court Judge

RECEIVE
Case No. 2012-CP-06-00326 -
DEC 01 2014

SC Court of Appegss

Henry Lee Carroll, IL, .......oceuvvuurmuneeeeeeeeeeeeoe oo Appellant,

, v.
Alex Webb Causey and Stacey JEnkins, ............oo.vveveevoooooeooooooo erens Respondents.
PROOF OF SERVICE

I certify that I have served the Notice of Appeal by depositing a copy of it in the United
_States mail, postage prepaid on November 26, 2014 addressed to the following attorneys of N
record. Henry Lee Carroll appeals the order of the Honorable Alison Renee Lee dated September
11, 2014. Appellant timely filed a Motion for Reconsideration which was denied by Order dated
October 23, 2014. Appellant received written notice of the order denying his motion for
Reconsideration on November 3, 2014. : ’

~

Anthony W. Livoti, Esquire
Murphy & Grantland, P.A.

Post Office Box 6648

‘Columbia, South Carolina 29260
Attorney for Alex Webb Causey
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J. Martin Harvey, Esquire
Harvey & Kulmala, LLC

Post Office Box 705 -

Barnwell, South Carolina 29812
Attorney for Alex Webb Causey

Michael T. Coulter, Esquire

Clarkson, Walsh, Terrell & Coulter PA.

Post Office Box 6728
Greenville, South Carolina 29606
Attomey for John Doe

Juhan K. Allen, Esquire

Turner, Padgett, Graham & 'Laney, P.A.

Post Office Box 22129 ‘
Charleston, South Carolina 29413
Attorney for Titan Insurance Company

Robert W. Achurch, III

Mr. Andrew Yoho

Post Office Box 40

Beaufort, South Carolina 29901-0040
Attorneys for Stacey Jenkins

Clarissa Warren Joyner

Post Office Box 1724

Orangeburg, South Carolina 29115
Attorney for Stacey Jenkins

November _/:4 , 2014

Z:. T. %oore, Jr. '

Post Office Box 160

Barnwell, South Carolina 29812
(803)259-2021

Attorney for Plaintiff
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State of Sbuth Carolina ) In the Court
: ) O0f Common Pleas
County of Barnwell )

Docket No: 2012-CP-06-00326

- Henry Lee Carroll, II,
Plaintiff,

VS, Transcript of Record

Alex Webb Causey and
- Stacey Jenkins,
Defendants.

e e s g v v’ i “uami”

September 8, 2014
Barnwell, South Carolina

Il BEFORE:

The Honorable Alison Renee Lee, Judge.

|t APPEARANCES:

~E. Timothy Moore, Jr., Esquire
- _Attorney for the Plaintiff |

Andrew Yoho, Esquire
Attorney for Defendant Jenkins

Anthony W. Livoti, Esquire
Attorney for Defendant Causey

Ray Turner, Esquire
Attorney for Defendant UIM Carrier

~Julian Allen, Esquire
Attorney for Titan Insurance

Brenda J. Sigwald, Circuit Court Reporter
To the Honorable R. Knox McMahon
P.0. Box 206, Jackson, South Carolina 29831
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“THE COURT: Okay. The next matter that we have s

 06cketde.,2012-CP-06-0326, Henry Carroll, II versus Alex

Causey and Stacey Jenkins.

On behalf of the p}éintiff is Tim Moore and on

~behalf of the defendants -- I'11 let you identify

yourselves, please.

MR. YOHO: My name is Andy Yoho. I'm here on

_ behalf of Stacey Jenkins.

MR. LIVOTI: Anthony Livoti, here through the UM
carriér, providing a defehsé to Alex Causey.

MR; TURNER: Ray Turner, here on behalf of the UIM
Carriér'at-risk. \

~ THE COURT: And on -- for which of -- okay.
MR. ALLEN: Julian Allen, A-1-1-e-n, on behalf ofl

~Titan Insurance. .

THE-CQURT: And TitaanQIUIMUAaS'we11 or -- -
MR. ALLEN: I'm appearing on behalf of the UMAUIM.
THE COURT: Okay. Thank you. |

Briefly, this morning, I went through the file. I

‘'see there's another amendéd.comp1a1nt in which Stacey
j Jenkins was formerly added in the place of the John Doe as

originally pled in the original summons and cbmp1ainf.

I believe we're here -- the motion -- one was a
motion of continuance of the trial. This case has been on

the trial roster for this week and‘I believe that motion
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for continuance has been granted.

And then we're here dn the motion of Stacey Jenkins

~to dismiss the action, based on the statute of limitations.

I did receive.by e-mail a brief memorandum in
support of your motion to dismiss. I received it last week

and Iﬁve‘had a chance to kind of go through, so at least I

- know what the issues are and so Mr. Yoho, I'T] be glad to

hear from you.

MR. YOHO: ’Thank‘you, Your Honor. As I'm sure
you're aware based on reviewing the files and such, the
case file is frdm an auto accident that occurred on

Septémber 28th, 2009. The plaintiff was riding in a car

- that was -- according to the facts in the complaint -- in a

drag raée, driven by Mr. A1eX'Causey, alledgedly. The John
Doe ‘driver andvé1so the lady in the drag race 60111ded with
Mr;'Causey‘s car, bausihg,the car accident to_fhe} |
plaintiff. |

My client, Stacey Jenkins was déposed, October 8th,
2013, and was added as a party on July 14th of this year;
Mr. Jenkins denied that he was involved 1h the drag race

and Stacey did not have notice in this action until he was

‘ subpoenaed for his deposition, which was on August 9, 2013.

" We have submitted what is well --

THE COURT: 1I'm sorry, did you say he denied being

the driver or he denied being involved.
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MR. YOHO: He denied being involved in the drag
race. He was‘not in the drag race and did not drive a car
in a drag race, according to Mr. Jenkins.

Along with the memo in support, I believe you

received an affidavit of Mr. Jenkins pursuant to Rule 12(B)

“we would like if you would consider that affidavit and

trans -- convert this into a summary -judgment motion if you

so choose. If not, we can move forward with the motion to’

dismiss.

THE COURT: And it was fi1ed this morning?

MR. YOHO: It was filed this morning, yes, ma'am.
‘We -- the secretéry mailed it in ahd it was going to

Beaufort instead of Barnwell, so I had a copy this morning

'and'--

| MR. MOORE: Your Honor, I haven't been served with

- any of this. I think it's improper to serve on a 12(b)6

motion, when the Rule 12(b)6 states: That only the matters

. contained in the pleadings can be addressed on a 12(b)6

motion. We would opject to it's admission. ‘
THE COURT: Okay. So'you're objecting to the
affidavit? | |
MR. ﬁOORE: Yes, ma'am.
THE COURT: Al1 right.
MR. MOORE: And to the memorandum.

THE.COURT:"The memofandum was not sent to you or
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was not sent to you, or was it -- Moorelaw@aol.com?
MR. MOORE: I received it by e-mail Friday morning,

but I don't think that's proper service. And at any rate

~on a 12(b)6 motion, only the matters contained in the

pleadings can be considered. Outside matters cannot be
considered.
THE COURT: Well, the memorandum certainly -- it's

just -- you had already filed the motion and sent it to the

Court. . It was also -- it was in my e-mail.

MR. MOORE: 1I've not received it by mail.
THE COURT: Okay.

MR. MOORE: Or any other method. |

THE COURT: 1'11 give you -- if you feel it

- necessary, I'11 give you an opportdnity to respond to the

- memorandum in writing if you wish.

MR. MOORE: Yes, ma'am.
THE.COURTE I know that the affidavit was attached

to the -- appears‘to be attached to the e-mail that was

sent.

MR. YOHO: Would you Tike for me to move forward as
a motion to dismiss or the summary judgment?

THE COURT: You canvf- you can argue the motion --
the motion to dismiss at this time.

MR. YOHO: Okay. Thank you.

Your  Honor, the statute of limitations expired
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before my client, Mr. Jenkins, was added. It was

. substituted, excuse me. As I said, the accident occurred

: September'28th, 2009, and we be11eve the statute of

limitations began running on that date. _Undervthe
discovery rule, the statute of limitations begins to run on
the date the injured party knows or should know by exercise

of reasonable diligence that a cause of action exists. We

- believe the defendant knew -- or the plaintiff knew at that

- time based on being in the car or seeing the other car --

he even alleges in the complaint that the cause of action

accrued at that time and the statute of 11m1tatﬁons began

running.

Furthermore, in exercising out reasonable

'idiligence, our client, based on my understanding, was
‘brbught in by eyewitnesses;'and in order_tq exercise
‘reasonable diligence, plaintiff'shou1d have spoke to those

,teyewitnesses long before we were added, long before the

statute of limitations expired. So we argue that under
that reason we were -- we're not a proper party.
Furthermore, as we noted, this case was originally

brought as a John Doe. 1In the case of Jackson versus Doe,

- decided by Cohrt of -Appeals, the filing of a John Doe

action does not toll the statute of limitations as to a

tortfeasor. So by filing against John Doe, the plaintiff

'dtd not follow the statute of limitations as against
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1} Mr. Jenkins.ggfﬁéy are independent and must be regarded as
2]l such when revieWing the statute of 11m1tations.

3 _ Furthermore, Your Honor, under 15(c), in relation

4 'béck does not apply hear. 1In order for the relation back

5} statute to apply the original complaint to be‘the date that

6]] controls. The basic claim must have arisen out of the

7l| conduct in the original pleading. Number two, The party

8]l brought in must have receiVed notice that would not be

9]l prejudice. Number three, The parfy must or should have

10 | known that but for the mistake of 1deht1ty the action would
11|} have been brought against him. And four, Sections two-and
12f| three must be fulfilled within the statute of limitations.
13 As we know the statute of limitations expired on

"'August 28th, 2012. My client did not have notice of this

action or commenéehent,of.this éction unt11’he was
:_Subpoenaed'for his déposition. By not having notice. that a
1? c]aim was pehdfng, there was ceftain]y no wayﬂfoE him to
[ know that he was mistakén]y -- there was a mistaken -
;fidentity. Furthermdre, there's no -- he just did not
'receive notice that the action, so he could not be brought
.1n via 15(c).

In order for him to have been brought in, he would

have had to have been aware of this commencement of the
24| action of the complaint within the statute of Timitations,

25 period. That did not occur. I have a case that speaks to
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1|| such that says, Party musflbé -- it goes through that four
2|| point test, essentially. By not having notice of the
3:‘act10n during ‘the statute‘of 11m1tat16ns period doesn't
A4;ﬂapp1y to him.- He could not be,added as a party.

5 f' L Furthermore,'we allege prejudice in substituting

| 6‘;Mr. Jenkins as a party. Here we are almost five years

7]l l1ater from the date of the accident. - We've been brought in
gl in July and scrambling to get the discovery, get the
9iip]ead1ngs.and get the -- everything from the parties.so
1o,ithat we can assert a defense for this case. Furthermore,
11:f1tfs.been very difficult to get witness statements where --
12‘ias ifsay,nwefre almost five years out from the accident.
'13;iAdd1t10na11ygcmy client's been,deposed'w1thout the benefit
14 ;ﬁof'an attorney, and ‘I believe that}wOuid-a}so'constﬁtute
15,: brej:ud-n' ce: | o

16,;;‘5. . So:for those reasons we'd'the“fOr Mr. Jenk1ns to
11 be d1sm1ssed, or in the alternative: that - summary ]udgment
;3“ be .granted.in his favor. _Thank you.

19151 ‘ - . THE COURT: - Yes, Mr. Moore -- Mr. Livoti, I"assume;

20 ﬁyou don't have anything you want to say.

21'?; MR. LIVOTI: Not at this time, no, Your Honor.
22 THE COURT: Mr. Moore?
23 | MR. MOORE: Your Honor, first of all, plain

24 .1anguage of Rule 12 states that a mot1on to dismiss sha11

25|l be brought pr1or to entering a responsive pleading. I
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1|f think this is required. And an action was filed on behalf
- 2fl of Mr. Jenkins on August 8, 2015. This hotion --

3| ~ THE COURT: 20142

4 ,> MR. MOORE: Yes, sir (sic). This mofion was not

5| served untiT August 15, 2014, so one week or so later that
6fl action‘had been filed. Reading Rule 12, it plainly states

7|l - that a 12(b) motion shall be filed prior to any further

8|l pleadings; and therefore, I think this motion is improper
9]l at the time. |

100 Noting that, we would then move onfo Judge

11|| Dickson's order of Jhne 26 of 2014, where Judge Dickson

12  orderéd that Mr. Jenkins be substituted for Defendant John
13| Doe. The Jackson v. Doe case that the plaintiff -- the
14‘ defendant c1tes has some 1anguage in dictum of regarding
15:ignd subst1tut1ng-and he c1tes that in h1s_memorandum. But
‘16;?ﬁn_theAactUai.findings.bf the’caséritﬁdoes ndt_saysthat_a
17? pérson cannbt be édded.-.Itidraws a distinction bétween
18 ’édd1nQ and substituting a party. And in that case, fhé

19'_c]a1m was dismissed because the plaintiff had added a party

<

20| and there's a vast difference in adding and substitution.
21{f John Doe was proper]y_served‘and his attorney appeared at
22|| the deposition. We did not learn of John Doe's true

23|} identity until eyewitnesss came forward and identified him
24 “as é person who was involved. Jenkins admitted being

25|l there, admitted being in close proximity, although he
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18]}

‘the plaintiff be allowed and that

denied any further actions. But he did admit that he was

- there and admitted he pulled up beside the other vehicle.

And as John Doe was properly served within the statutory

time and Stacey Jenkins was substituted for John Doe, then

- Stacey Jenkins and John Doe are the same person and,

therefore, the complaint could relate back to the originaT

service of John Doe; and therefore, John Doe -- Stacey

Jenkins would not be entit]éd to be excluded.

Now, had it been a different situation where

Jenkins was added as a third party, they may have a good

~argument, but that's not what the Court did and Judge

Dickson carefully considered Rule 15(c) in his order and
points out that, The Court'finds that juétice requires that

the'defendant will not be

4

. . \ |
- prejudiced. It recites the predicate findings that must be.

made such as receive notice and he should have known and so

forth. He recites the findings in Rule 15(c). So he

,c1eaf1y.cons1dered Rule 15(c)'1n his order and his order

concludes that required he be substituted and that the
defendant would not be prejudiced. And Stacey Jenkins was
substituted. And that was on June 26, 2014.

This order has not been appealed. There's been no

motion for reconsideration. There's been no other action

‘taken to ask Judge Dickson to change his mind or ask the

appellate court to changé it's mind. And therefore, the
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1|| substitution of Stacey Jenkins is the Taw of the case. He
2“ is in the case. And the sole issue then is, does the

3| service on John Doe relate back to the original cause of

4|l action, in which that Stacey Jenkins indicates as a

5]l substitute for John Doe and he's the same persbn as John

6 'Doe, then he was served timely and the case should move on.
7 THE COURT: And this order was before the amended
8|l complaint?

9 | MR. MOORE:, Yes, ma'am, we had to get Jenkins -

10|l substituted before we could serve him. |

11 THE COURT: Yes; sir. And you served him in July;
12]| is. that correct?

13" | - MR. MOORE: Yes, ma'am, just shortly after we got

14|l an order back from Judge Dickson.

15 , THE,COURT: Anything further, Mr. Moore?

iell MR. MOORE: Nothing at thjé time, Your Honor.

7l THE COURT: Any response? |

sl MR. YOHO: Yes, Your Honor, it's my understanding
19" that the -- aé Mr. Jenkins' private attorney, persoﬁa1 |

20| attorney, Ms. Joiner filed an answer. She reserved the
.21“ right to file a 12(b)6 motion, which-We have done. We
22|l believe that's proper under the rules. Furthermore, as we
23| discussed with the summary judgment a]fernativé, that's

24" available. Regarding the 15(c) order by Judge Dickson, we

25| were not party to it. We were not there. We did not
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believe it's appea1ab1e'because we were not a party to the

J,motion, we were not a party to the hearing. And I do not

f’be11eve that'a]Towing plaintiff to substitute a party then

forecloses on our ability to raise the statute of

limitations either in a responsive pleading motion, answer,

what have you.

In regard to adding or substituting party in the
Jaékson v. Doe case -- beg the Court's indulgence -- I'11

quote, There's no prbvision specifically allowing John Doe

and a later added or substituted party can be considered
._the same entity per -- to toll the statute of limitations.
So that rule I cited earlier, applies both to adding and
'substituting pafties and I think 1t'§ clear that filing the

action against John Doe did not toll the statute of

limitations against Stacey Jenkins and because the statute

of limitations expired before he was.substituted asva

v'party, he is entitled to dismissal.

THE COURT: Anything else from anyone else?
MR..MOORE: I would just state again, Your Honor,

that the section that Mr. Yoho was referring to was not in

~ the order itself. It's in the body of this opinion, but if

you read the complete opinion, it makes a distinction
between ordering -- between adding and substituting.
THE COURT: And I'11 read -- I'11 read it in

detail.
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1 MR. MOORE: Thank you, Your Honor |

2\' MR. YOHO: Your Honor, if I may, with regard tb the
3  cont1nuance, we don't have your signature. We have

4]l 'everybody else's, so if I cén hand that up to you.

s| ~ THE COURT: oOkay. That's fine.

6 And you indicated that -- that there's more than

7|l one answer on behalf of Jenkins?

8 . MR. MOORE: There's an answer of Stacey Jenkins

9| that was served on me by Clarissa Warren Joiner‘on August
10 : the 8th, 2014. I have a copy if the Court doesn'f have it
11§} in the file. |

w2l MR. YOHO: Your Honor; I believe we filed our

13 i;motion to dﬁsmiss subseqUent to that and I believe we filed
14]} an ahswer as Jenkins'vattorneys theréafter.

15 THE COURT: I have it, thank you. It was actually
16| clocked in the c1erk?s offiée on August 12th. TI'11 look at
171{ thosevp1ead1ngs,and -- as well aé.review the memorandum.

18 .- Mr. Moore, if you'd like to do any type of

19{| memorandum in reply to What's been provided, 1;11 give you.
20“! until Wednesday this week in order to do so. |

21 MR. MOORE: Thank you, Your Honor. I didn't get

22|} their e-mail until Friday midday and I didn't have any

23" secretarial he]b.at thaﬁ time énd I'm not that good at

24| technology.

25" THE COURT: No problem. You can just send it to
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the e-mail. 1 think both my law clerk and secretary's

‘e-mai1s are reflected in the e-mail that was sent and you

~can just forward it to that e-mail and I'11 be happy to

take a look at it in response.

MR. MOORE: Thank you, Your Honor.

THE COURT: Thank you. Thank you, Counsel, I'11
take a look at all that.

MR. YOHO: Thank you, Your Honor.

* * *“ ‘ * * * * * * END OF TRANSCRIPT * * * * * * .k *
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