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Instrument E-ookl Pr.l.'s 2
2111 000 425 P

STATE OF SOUTH CAROLINA )
‘ ASSOCIATION LIEN

, )
COUNTY OF GEORGETOWN )
TO ALL WHOM IT MAY CONCERN:

TAKE NOTICE that pursuant to the terins of the Declaration of Covenants, Conditions and
Restrictions for Wachesaw Plantation East recorded June 21 1995 in Deed Book 636 at Page 10,
records of Georgétown County, the Wachesaw Plantation East Community Services Association,

Inc. does claim an assessment Lien as follows:
OWNERS: Todd C. Alexander
PROPERTY DESCRIPTION: Lot 225, Section lll, Stage 3, Executiwe Village IV,

Wachesaw Plantation East Subdivision
(See Exhibit “A” for a complete description)

AMOUNT DUE: $ 761.00  Pastdue assessment and late fees

$ 475.00 Attorney fees and costs
. $ 100.00 Cost Advance for titlework
TOTAL DELINQUENT
ASSESSMENT AND FEES: $1,336.00

Together with all accruing assessments, both regular and special, any and all allowable interest,
delinquent charges_ as agplicable, attorney's fees and costs until the date of payment.

fal L "Chip’ Bexarly) Jr. |
_Attorney for Assecration
McCutchen, Mumford, Vaught,

//] 20 m‘p O'Dea & Geddie, P. A.
,/ZZ//M £/ . 4610 Oleander Drive, Suite 203
2nd Witness Myrtle Beach, SC 29577

ACKNOWLEDGEMENT ON FOLLOWING PAGE

' Record on Appeal page 002



Instrumnent 0ok
201010000425 9049‘; Pi"llgéz

STATE OF SOUTH CAROLINA ) .
ACKNOWLEDGMENT

_ )
COUNTY OF GEORGETOWN )

|, Adrianne W. Lane, Notary Public for the State of South Carolina do hereby certify Wachesaw
Plantation East Community Services Association, Inc. through its attorney, Hal L. “Chip” Beverly, Jr.,
personally appeared before me this day and acknowledged the due execution of the foregoing
instrument.

Witness my hand and official seal this _. ﬁ day of February 2010. .

(At aaet (g s
: Notary Public for South Carolina
, My Commission Expires://7/zd/5
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Instrument Book P
201010000425 9 218

EXHIBIT A

ALL AND SINGULAR, that certain piece, parcel or lot of land, together with improvements thereon,
situate, lying and being in Murrells Inlet Township, County of Georgetown, State of South Carolina,
being shown and designated as Lot 225, Section 111, Stage 3, Executive Village IV, Wachesaw
Plantation East Subdivision, being more particularly shown on the certain survey prepared for
Wachesaw Development, LLC by Survey Technology, Inc., dated October 9, 1997, recorded May 5,
1999 in Plat Slide 308 at Page 5 and 6, Georgetown County records; said plat being incorporated
herein by reference as part of this description.

Subject to Declaration of Covenants, Conditions and Restrictions for Wachesaw Plantation East, as
amended, dated June 16, 1995, recorded June 21, 1995 in Deed Book 636 at Page 10, Georgetown
County records.

This being the identical property conveyedto Todd C. Alexander by Deed recorded 1/2/01 in Deed
Book 1145 at Page 159.

TMS #41-0182F-225
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A G333\ McGD\MMVM

210100013425

Filed for Record in

GEORGETOWN SC

WANDA FREVATTE, REGISTER OF DEEDS
D2-19-2010 At D4:04 pn.

CLAIN LIEN 5.00

Book 4% Page 217 - 2200

WanSa &, Crrusity.



STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

- Wachesaw Plantation East Commumty
Services Associdtion, Inc.,

Plaintiff,
VS.
Todd C. Alexander,

Defendant(s).

i .
N’ e e N M’ e’ N e N M e e’ e N’ N’

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO.: 2010-CP-26:1583

R

PROOF OF SERVICE asto 2.1 . -
Defendant Todd C. Alexander- r\'\)
oom

- R=n

(F8]

This is to serve as Proof of Setvice on Defendant, Todd C. Alexandcr, as evidenced by

the attached PS Form 3811. Todd C. Alexander accepted service via Certified Return Receipt

Restricted Delivery First Class Mail of the Lis Pendens, Civil Action Coversheet, Summons and

Complaint oh Qctober 18, 2010.

SWORN to before me this
5 day 0(&&2& ﬁ( .., 2010.

Al iidngddinre

Notary Public for South Carol
My Commission expires:

/ 7/dd/a"

McCutchen, Mumford, Vaught, O’Dea &
Geddie, P.A.

S Za
flal L “Chi p‘%&
South Caroli ar # 70341

4610 Oleander Drive, Suite 203
Myrtle Beach, SC 29577
Phone: (843) 449-3411
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SENDER: COMPLETE THIS SECTION

| Complete items 1, 2, and 3. Also complete
item 4 If Restricted Delivery is desired,

M Print your name and address on the reverse
so that we can return the card to you.

® Attach this card to the back of the mailpiece,
or on the front if space permits.

COMPLETE THIS SECTION ON DELIVERY

gnature
0 Agent

; /M/éé‘ O Adaressee

B. Received by ( Printed Name) C. Date 4t Dgfivery

1. Article Addressed to;

TS Aoy ander
Yz, K&% o5

L versvitte,

D/ 1/~ 4

D. Is delivery address different from item 17 1 Yes
{t YES, enter dellvery address below: O No

3 Type
Certiffled Mail [ Mail
(7 Registerad etumn Recelpt for Merchandise

DinsuredMal . OCcOD =~ .

4. Restricted Delivery? (Extra Fos) & ves D

2. Articie Number
_ (Trnster fom sevica apey .. (003 2

250 0004 3061 sal

PS Form 3811, February 2004

Domestic Retutn Recelpt

102595-02-M-154C

I

g
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO.: 2010-CP-22-1583

STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Wichesaw Plantation East Community.
Services Associdtion, Inc.,

Plaintiff, CERTIFICATE OF SERVICE
VS.

Todd C. Alexander,

Defendant(s).

I T Rt i S S Sl e i S i i e

Adriarine W. Lane certifies that she is a legal assistant with the law firm of McCutchen,
Mumford, Vaught, O'Dea & Geddie, P.A. and that she has mailed the documents listed below in
the above-entitled action to the addressee(s) below on April 1, 2011 and proper postage was

attached théreto.

Visty
sy

DOCUMENTS: 1 Affidavit of Default and Non-Military Service =
1. Order of Default and Order of Reference R = -
2 Notice of Hearing S 30
e
ADDRESSEE(S):  Todd Alexander = -
Post Office Box 165 < AL
Carversville, PA 18913 cn W
I =
oo ?

(hiaiidor?

Adrianne W. Lane HOA ngatlon Légal A331stant

SWORN to before me this

g’ " A ayof@m'/ 2011.‘
/’/;"--’ C&Lcée{"/\)/{»f/

Iy

{ Notary Public fof South Carolina ;.
My Commission expires: _{/ /&7 e
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO.: 2010-CP-22-1583

STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Wachesaw Plantation East Comimunity
Scrvices Association, Inc.,

3
Plaintiff, . i.‘? = 3
MASTER’S REPORT AND JUDGMENT:-
VS. OF FORECLOSURE AND SA LE 3.
Todd C. Alexander, S
=5 o
Defendani(s). o E}\!J) i

i
N Nt N N N N’ N Nt Nt N Nt St Nl Nt Nt

Pursuant to Rule 53 SCRCP, thie above-entitled matter was referred to the undersigned to
make appropriatc findings of fact and conclusions of law with aufhority to enter a final judgment
in the cause. Any appeal from this Ordcr is to the Court of Appeals for South Carolina.
| Pursuiant to the Order of Default Judgment and Otder of Reference filed in this matter, a
hearing was held, attended by Hal L. “Chip” Beverly, Ir., Esquire, with the firh of McCutchen,
Mumford, Vaught, O’Dea & Geddie, P.A., attorneys for the Plaintiff. The Defendaiit did not
attend the hearing. Testimony was taken, which is reported herewith, and from the testifndny and
cvidenceg, I find and conclude as follows:

FINDINGS OF FACT:

1. The Lis Penderis, Summons and Complaint were filcd on October 7, 2010,

2. Sérvice was made upon the Defendant(s) hamed in this Report as is shown by the
Proof of Service filed hereéin. |

3. The Defendant(s) is in default as shown by the affidavit filed lergin.

4. Defendant(s) in default and all attbfn’eys of fecord and Defendant(s) pro se were
notified of the time, date, and place of hearing in this matter.

5. This is an action for the foreclosurc of a Condominium Lien for past due
assessments, which was recorded on Fébryary 19, 2010, in Lien Book 49 at Pages 217-220, the
Office of thc Régister .of Deeds for Georgetown County, against Todd C. Alexander, the owner
of record of Lot 225 Scction 1, Stage 3, Executive Village IV, Wachesaw Plantation East

Subd1v1510n located n Georgetown County, South Carolina, said propeny being within the

Record on Appeal page 009
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juiisdiction of this Court.

6. The Developer of Wachesaw Plantation East caused to be recorded that certain
Declaration of Covenants, Conditions and Reéstrictions for Wachesaw Plantation East, iecorded
June 21, 1995, in the Register of Deeds for Georgetown County, South Catolina in Deed Book
636 at Page 10, (and as amended by ariy subsequent Amendments). Lot 225, Séction IiL, Stage 3,
Executive village [V, Wachesaw Plantation East and thie owners of said property are specifically
subject to the Declaration of Covenants, Conditions and Restrictions for Wachesaw Plantation
East as more fully sét out above and the provisions of said Declaration of Covenants, Conditions
and Restrictions and any and all amendments thereto are hereby incorporated herein by reference
and made a part and parcel hereof, together with all the declarations, rules and reguldtions
thereunder including, but not limited to, the obligation to make payment for dll assessments and
fees and other chaiges provided for therein. |

7. The Defendant(s) acquired Lot 225, Section III, Stage 3, Executive Village IV of
Wachesaw Plantation East, by virtue of that certain Titlé to Real Estate recorded January 2, 2001
in Deed Book 1145 at Page 159, records of Georgetown County, South Carolina.

8. Lot 225, Section I, Stage 3, EXeéuﬁVc Village IV, of Wachesaw Plantation East
is sub‘je‘c‘t to the provisions of the said Declaration of Covenants, Conditions and Restrictions for
Wachesaw Plantation East, together with all declarations, rules and regulations passed pursuant
to the Declaration of Covenants, Conditions and Restrictions for Wachesaw Plan’ta’tioh' East and
the property has been subj ect 1o special and regular assessments and other charges as prescribed
by Wachesaw Plantation East Community Services Association, Inc., and the Board of Directors
thereof. | |

9. Although demand has been made for payment of the delinquent assessments,
payment has not been made_ to the Association, and according to Beckie Abel, pﬁncipal agent of
K.A. Dichl & Associates, Inc., the management age’ni for the Pléintiff, the amount of dues and
late fees preseritly due through the date of this hearing is Two Thousand Four Hundred Fifty-
Nine and 00/100ths (32,459.00) Dollars.

10.  Under the terms of the Declaration of Covenants, Conditions and Restrictions for
Wachesaw Plantation East, a delinquent owner is responsible for reasonable attorney’s fees and
costs incurred by the Association to collect any delinquency. According to the testimony of Hal

L. “Chip” Beverly, Jr., Esquire, counsel for the Plaintiff, the Plaintiff incurred the following fces

2// Record on Appeal page 010



and costs in the prosecution of this action:

Attorney’s Fées $2,500.00
Lien filing fee $ 10.00
Title abstract expense $ 110.00
Suimmons & Complaint filing fee  $ 150.00
Motion filing fee $ 2500
Master referral fee $ 125.00
Administtative fee $ 105.00
Courier cost $ 25.00
(i.e., ccrtified letters, étc.)

. Publication fee for Sale . $..325.00

Total amount of fees and costs $3,575.00

Plaintiff’s counsel tequested attomey’s fees and costs as stated above and an award of Two

Thousand Five Hundred and No/100s ($2,500.00) Dollars for attorey fees and Eight Hundred

Severity-Five and 00/100s ($875.00) Dollars for costs is hereby granted as a reasonable

attorriey’s fee, based upon the following:

(1)  nature, extent and difficulty of the legal-se‘rvi'c?,s rendereéd, as noted by the
Court; |

(2.} time and labor devoted to the casc, as noted in counsél’s attorney fee
affidavit with attackied invoice; |

(3.)  professional standing of counsel, being an attorncy in good standing who
has practiced law in the state of Scuth Carolina for five (5) years;

(4.)  contingency of compensation; '

(5.) fee tcquested in this action is in the general range of fees customarily
charged in Georgetown County for similar services; |

(6.) counsel has achieved the beneficial result of timely concluding the
foreclosure case. Blumberg v. Nealco, Inc., 310 S. C. 492, § E 2d 659
(1993) | |

11. Thé amount due and c;wing under thé' Licn and other costs an‘d‘exp’enses of

collection, includirig attorney's fees, is as follows:

A. Past due asseéssments and fees, through April 19, 2011, in an amount of Two

Thousand Four Hundred Fifty-Nine and 00/100ths ($2,459.00) Dollars;

B. Attomey's Fees in an amount of Two Thousand Five Hundred and No/100s
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($2,500.00) Dollars; _ | ‘
C. Costs advanced through the date hereof in an amount of Eight Hundred
Seventy-Five and No/100s ($875.00) Dollars and any future costs incutred.
D. In the course of this collection matter Three Hundred Twenty-Six and No/100s
($326.00) Dollars has been collected from the Defendant and applied toward attorrieys fec and
costs. |
Total amount owed under the Master Deed, and secured by the Cotidominium
Lien, including penalties, delinquent charges, attorney fees, costs and interest to date: Five
Thousand Five Hundred Eight and 00/100s ($5,508.00) Dollars.
[2.  The following mortgage lien is supérior to the lien of the Plaintiff:
No Liens Found
13. Flaintiff is seeking foreclosure of its condominium lien in order to satisfy the
délinquent assessments owed relative to the subject property and has waived its figlit to a
deficiency judgmment. .
CONCLUSIONS OF LAW

1, thérefore, conclude as follows:

1. The Plaintiff shiould have judgment of foreclosure of the Condominiuin Lien and
the property should be ordered sold at public auction after due advertisement.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that

1. There is due to Plaintiff under the terms of the Master Deed and secured by the

Condominium Lien as set forth hereinabove, the sum of Five Thousand Five Hundred Eight and -

00/100s ($5,508.00) Dollars, répréseiiting the total debt due Plaintiff as set out in Paragraph
Eleven (11) Supra., together with continuing assessmerits, both regular and $pecial and late fees,
until the date of paymient.

2. The Defendant(s) shdll on or before the date of sale of the property hereinafter
described, pay to the Plaintiff, or Plaintiff's attorney, thc amount of Plaintiff's debt as aforesaid,
togetheér with the costs and disburséments of this action.

3. On default of payment at or before the time herein indicated, the hened firemiscs
described in the Complaint, as hereinafter set forth, shall be sold by the undersigned Master-In-
Equity at public auction, at the Georgetown County Courthouse, Georgetown, South Carolina, on

some convenient sales day hereafter (and should the regular day of judicial salés fall on a legal

‘y/ o ' Record on Appeal page 012



holiday, then and in such evént, the salcs day shall be on Tues‘day next succeeding such hohday),
on the following terms, that is to say: '

a. FOR CASH: The undérsigned Master will require a deposit of Five (5%)
percent on the amount of the bid (in cash or equivalent) same to be applied on the purchase price
only upon compliance with the bid, but in case of non-compliance within thirty (30) days same
to be forfeited and applied to the costs and Plaintiff's debt.

b. liiterest on the bid shall be paid to the day of compliance at the rate 6£9.75
Percerit. -

c. The sale shall be subject to taxes, existing easemetts, restrictions of
record, and that certatn lien or judgment as follows:

No liens found

d. Purchaser to pay for any stamto‘ry conmimission oh sale from the proceeds
of sile, deed preparation, cost of recording the deed and the statutory recording fee.

4. If Plaintiff is the successful bidder at the said sale, for a sum not exceeding the
amount of costs, expenses, and the indebtedness of Plaintiff in full, Plaintiff may pay to the
undersigned Master-In-Equity only the amount of the costs and expenses, crediting the balance
of the bid on Plaintiff's indebtedness.

5. Inthe event that an agent of the Plaintiff does not appiear at the time of sale, the
within property shall be withdrawn from the sale and sold at the next available sales day upon
the same terms and conditions.

6. The undersigned Master-In-Equity Qill, by advertisement according to law, give
notice of the time and place of sale and the terms thereof; and will execute to the Purchaser, or
Purchasers, a deed (o the p'remisés sold. The Plaintiff, or any other paity to this action, may
become a purchaser at such sale, if upon such sale béing made, the Purchaser, or Purchasers,
should fail. to comply with‘the terms thereof within thirty (30) days after date of sale, then the
undersigned Master-In-Equity may adveitise the said preinises for sale on the n‘éxt, or some other
subsequent sales day, at the risk of the highest bidder, and so from time to time thereafter until a
full complhance shall be se’cured._

7. The undersigned Master-In-Equity will apply the proceeds of sale as follows:

FIRST: To the paymenit of the amount of the costs and expenscs of this action;

NEXT: To the payment to the Plaintiff or Plaintiff's attorney, of the amount of
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Plaintiff's debt and interest or so much thereof as the purchase money will pay on
the same; .
NEXT: Any surplus will be held pending further Order of this Court.

8. It is further ORDERED, ADJUDGED AND DECREED that in the eveiit the
suiccessful bidder is other than the Defendant(s)(s) in possession Herein, and a Writ of Assistance
is presented, the Sheriff of Georgetown County is ordered and directed to eject afid remove from
the premises the occupant(s) (a valid tenant shall have his/her rights protected) of the property
sold, togéther with all persorial propeity located thereon, and put the successful purchaser or his
assigns in such peaceable possession.

9.  And it is further ORDERED, ADJUDGED AND DECREED that each
Defendant(s) named heréin and all persons whosoever claiming under him, them or it be forever
barred and foreclosed of all right, title, interest, and equity of redemption in the said mortgaged
premises so sold, or any part thereof.

10.  IT IS FURTHER ORDERED that, pursuant to S.C. CODE Ann. Section 30-9-31
(Supp. 1987), the deed of cdﬁvéysnce made pursuant to this sale shall be indexed ini the grantor
indéex in the office of the Register of Deeds in the name of the owner of record of subject
propeity immediately prior to execution of the deed, as well as in the name of the undersigned
Master-In-Equity, who executes such deed as grantor. |

11. The undersigned Master-In-Equity will retain jurisdiction to do all the necessary
acts incident to this foreclosure including, but not limited 1o, the issuance of a Writ of Assistance
and disposing of any surplus funds pursuart to Rule 71(c), SCRCP.

12. Plaintiff has waived its right to a personal deficiency judgment so the bidding will
be final on the day of sale. A

13. Plaintiff may waive any of its rights, in accordance with Rule 71, South Carolina
Rulcs of Civil Procedure, prior to salc. o

14.  The following is adescription of the premises ordéred to be sold:

ALL AND SINGULAR, that ccrtain picce, parcel or lot of land, togcther with
ithprovements thereon, situate, lying and being in Muirrells Inlet Township, County
of Georgetown, State of South Carolina, being shown and designated as Lot 225,
Section 111, Stage 3, Executive Village IV, Wachesaw Plantation East
Subdivision, being more particularly shown on the certain sutvey prepared for
Wachesaw Development, LLC by Survey Technology, Inc., dated October 9, 1997,
recorded May 5, 1999 in Plat Slide 308 at Page 5 and 6, Georgetown County
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tecords; said plat being incorpotated herein by reference as part of this description.
Subject to Declaration of Covenarits, Conditions and Restrictions for
Wachesaw Plantation East, as amended, dated June 16, 1995, recorded June 21,

1995 in Deed Book 636 at Page 10, Georgetown County records.

This being the identical property conveyed to Todd C. Alexander by Deed
recorded 1/2/01 in Deed Book 1145 at Page 159.

TMS #41-0182F-225

19 /45): ( .  ,2011

Georgctd\yn, Sduth Carolina

Record on Appeal page 015



S FORM 4 4 N
STATE OF SOUTH CARULINA JUDGMEI~ £ IN A CIVIL CASE
COUNTY OF GEORGETOWN .

IN THE COURT OF COMMON PLEAS CASE NO. 2010-CP-22-1583_

Wachesaw Plantation East Coritnunity Sérvices Association, Todd €. Alexander

Inc.,

PLAINTIFE(S) DEFENDANT(S) . o'
; ' P =0
CHECK ONE: mi~ =
] JURY VERDICT. This action came before the court for a trial by jufy. The 1555235 32
have been tried and a verdict rendered. < n -l)
DECISION BY THE COURT. This action came to tridl of hearing beforc thcccourt Tn J
The issues have been tried or heard and a decision rendered. ,:r . o
o o
ACTTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a) R <
Sg

X
L]

SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [ ] Other
Cl

ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j), SCRCP: [[] Bankruptcy;
L] Binding atbitration, subject to right to restore to confirm, vacate or modify
arbitration awatrd; {_] Other
[:] DISPOSITION OF APPEAL ;TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
] Affirmed; [] Reversed; [[] Remanded; [] Other
'] ( , TRIBUNAL, OR

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COUR'
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: ] See attachcd order. (Formal order to follow)
[X] Statemerit of Judgment by the Court;

Dated at eﬁiﬁ@%uth Carolina, this f q{‘b/day of/%g/ 20/ )

PREABING JUDGE

3 'py railed first class this

'hen apglearing pro se) as follows:

This judgment was entéred on the a\qw\daﬁl of M\ZO‘H |
acwn day of/j;p\'il, 201\ to attorneys of record or to parties

Hal 1. “Chip” Beverly, Jr.,
McCutchen Mumford Vaught O’ Dea & Geddie, PA
4610 Olcander Drive Ste 203, Myrtle Beach, SC 29577

(843)449-3411 ‘
ATTORNEY(S) FOR PLAINTIFF ATTORNEY(S) FOR DEFENDANT
CLERK OF C§U

SCCA SCRCP Form 4 Revised 06/2008 o
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STATE OF SOUTH.CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT 2
COUNTY OF GEORGETOWN ) CIVIL ACTION NO.: 2010- CR;Z}lSS%
T =
B -
Wachesaw Plantation East Community ) S o
Services Association, Inc., ) < B~
) = e
. 2’ g
Plaintiff, ) - 2
) o
vs. ) MOTION TO VACATE SALE
. )
Todd C. Alexander; )
)
Dcfendant. )
y

TO THE HONORABLE JOE M. CROSBY, MASTER IN EQUITY FOR GEORGETOWN
COUNTY:

This is an action to collect an assessment on property owned by the Defendant at Wachesaw
Plantation East. According to the Master’s Report and Judgment of Foreclosure and Sale the amount
dué, including late penalties, through the date of the héaring was two thousand four hundred fifty-
nine dollars ($2,459.00). According to the Georgetown County Assessor the fair market value of
the property is three hundred sixteen thousand eight hundred dollars ($316,800.00).

The Defendant has beéli seriously ill arid has been repeatedly hospitalized in reccitt months.
Because of his illness he was not able to properly tend to his business affairs. The Defendant is
ready, willing and able to pay in thc full the judgment in this action and has offered such payment
to the Plain'tiff. The Defendant is also ready, willing and able to reimburse the high bidder at the
foreclosure sale for all the reasonhable expenses incurred by the bidder.

Therefore, the Defendant prays that the judicial sale in this action be vacated on such terms

Page 1 of 2
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and conditions as the Court deenis to be fair and equitable.

Clpetes TS fC
Charles T. Smith
Grimes & Smith
1112 Highmarket Street
Georgetown, SC 29440
(843) 546-6131
Attorney for the Defendant

Jurie 17, 2011

Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON

PLEAS o o
) FIFTEENTH JUDICIAL CIRCU[T
COUNTY OF GEORGETOWN ) CIVIL ACTION NO.: 2010-CP-22-
1583 :
. R
Wachesaw Plantdtion East Community ) =20 = 3
Services Association, Inc., ) ',:1.—— e
' ) EXESI S
Plaintiff, ) PR
) - B
vs. ) AFFIDAVIT Sl :
) -. S o=
Todd C. Alexander, ) ’ =9
) &
Defendant. )
. Bl

Personally appcéréd before me Todd C. Alexander who being duly sworn, déposes
and says as follows: |

I'am a citizen and resident of the State of Pennsylvania and have lived in
Doylestown, Pennsylvania since 2006. I have néver beeén a resident of the Stite of South
Caroliha. Other than this matter, I have never been involved in a foreclosure.

In 1998 1 was diagnosed with dilated cardiomyopathy as a result of cardiac
sarcoidosis. Cardiac sarcoidosis is an auto-immune, viral-like disease causing infection
and inflammation of the heart. Ca‘u‘siﬁty of the disease is unknown and there exists no
identified cure. The periodic active states of the disease have caused significant
pr'o@;ré’Séive permanent damage to my heart. At this time my condition is classified as Illa
on the New York Heart Association (NYHA) Functional Classification and as Stagc-C.
Heart Failure by the Amierican College of Cardiology and American Heart Association

(ACC/AHA) guidelines..
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Sirice my inifial diz;gno‘sis [ have experiericed periodic stable periods with
increasingly fréquem hospitalizations for reldted heart and organ failure and secondary
illnesses. 1am currently ¢lassified II(b) for a heart transplant when required, an éventuality
which I have nearly faced on several occasions. [ have iindergone catheter ablations of the
heart to treat refractory cardiac arthythmias on eight occasions dver the last seven years;
thie thost recént in June of 2011. Thése procedures havé resultéd in extended
hospitalizations and at-hotne recovery and rehabilitation on each oﬁ’casioﬂ. The most
recenit procedire was preceded by a twelve week period of multiple tachycardias,
uncontrollable by medication, which resulted in repeated emergency room visits and full
time bed rest.

In the last fiftéén months I have had three extended hospitalizations. The fitst of
thesé¢ hospitalizations was in March, 2010 for a two week periad for treatment of acute
renal failﬁre reldted to heart function. The second hospitalization, in mid-December 2010
through mid-January 2011, was required for treatmeiit of a staph infection which becarne
septic. Treatment continued for six weeks of at-tiome nursing care following my discharge.
My most recent hospitalization wis from May 28 through June 10, during which time
underwent my eiglith ablation surgery to correct chronic arrhythmias. This admission was
preceded by two ER visits and a four week period of recurrent arrhythmias and increasing
wedkness. Since the beginning 6f the year I have béen mostly homebound as a result of my
illnesses.

My corporate career énded in 2002 when I was forced into early retirement due to
total disability. To manage my personal affairs I have had to rely on non-financial

assistance from others periodically during my extended periods of hospitalization and
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rehsbilitation.

In 2001 I purchased the house in Wachesaw Plantation East as a retirement horne
for my father. My father lived in the house and paid the regime fées through 2006. [n Jurie
2006, my father was hospitalized for extended period at Grand Strand Hospital in Myrtle

| Beach. When h was released from a second hospital outside the area he did not feturn to
the Mutrells Inlet house and the house has femained unoccupied since that time. Coastal
Carolina Home Watch LLC, a propeity management com‘p‘anyvifl Muirrells Inlet, was
contracted at that timie to make iﬁspections of the house on'a bi-weekly basis and maintain
the property and grounds, including weekly éass cutting and landscaping upkeep. |

K. A. Diehl & Associdtes, the agent for Wachesaw Plantation East Community
Services Associdtion, In¢., serit me a letter dated Deceimber 15, 2009 regarding a $464.00
delinquency in assessments. The letter advised me that collection would be turned over to
the Joye, Nappier and Risher law firm who would be contacting me regarding future
pay‘r'ne'ms.l No one from that law firm ever contacted me. To the best of my knowledge
neither I nor Coastal Carolina Home Watch received any other comimunication from
Wachesaw Plantation East Community Services, [ic. or K. A. Diehl & Associates
regarding a delinquent account or fOreclosﬁre proceedings.

[ 'was made aware of a lien being placed against the house by a notice from
McCutchen, Muinford, Vaught, O’Dea & Geddie, P.A. 1 beliéved that when my health
returried to a more stable condition, allowing for better focus on my personal financial
matters, I could easily resolve the matter, since my equity in the house far exceeded the
lien and I have readily available ﬁmds to pay the accrued assessient. [ paid the January

and February 2011 sssessments by a check dated February 13, 2011 and I paid the March
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and April 2011 assessinents through an online payment at the website on April 1, 2011.
Thé online payment hzm“sacti’én was credited to the account, however the personal check
h‘ad'been returned to me uncashed, which I was ﬁot made aware until I received my mail
on June 7,2011.

I was not aware of a foreclosure decree or a sale of the property until 1 re‘cei‘v'ed a
phone call on June 7, 2011 from Jack Luber, the owner of Coastal Carolina Home Watch.
Mr. Luber informed me that a Coastal Carolina Home Watch employee had dis(:overed a
pefson changing the locks on the house on June 6. The pefson changing the locks claimed
that h'el was working for the néw owner of the house.

This news came as a great shock to me. I immediately contacted Renée Ambrosio
who had periodically collécted my mail at the post office. She brought the unof)ened
letters to my hospital room. 1 had no prior knowledge of the foreclosure sale until June 7,
2011. ’ |

I am ready, willing and able to pay wh‘ate‘vef rioney is owed Wachesaw Plantation
East Community Services Association, Inc. 1am also ready, willing and able to reimburse
the high bidder at the foreclosure salé for whatever reasonable costs and expenses he may
have incurred. The house is certainly woith in exceéss of $300,000. To lose the house
because of a delinquent regirie fee when neither I, nor the property maintenance company
I hired to check on the house bi-weekly, knew of the foreclostire sale would be unjust and

inéquitable under these éxtenudting citcumstahces.
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77 Todd C. Alexander

SWORN to before me this
L day of July, 2011

%umm '

| 2008
My Cominission Expires: /A& Y 1T, 208
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STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN
Wachesaw Plantation East Corimunity
Services Association, Inc.,
Plaintiff,
VS.
Todd C. Aléxander,

Defendant.

\-’. S N . s A g g S i

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO.: 2010-CP-22-1583
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Persotially appéared before me Charles T. Smith who being duly sworn, deposes and says

as follows:
1. I am the attomey for Todd C. Alexander in this action.
2.

On June 16, 2011 I called Wachesaw Plantation East Community Services Association,

Inc.'s attorney of record. On behalf of Todd C. Alexander, I offered paymerit of the full

~amount of the Plairitiff’s judgiment in exchange for a dismissal of the foteclosure action.

On June 17, 2011 Wachesaw Plantation East Community Services Association, Inc.’s

attorney called me and informed me that the focr of payment was rejected due to the

competing interest of a third party bidder.

On June 17, 2011 1 filed and served a Motion to Vacate Sale reaffimming that Todd C.

Alexander is ready, willing and able to pay in full the judgment in this action.

his bid until June 24, 2011.

I ath informed and believe that the high bidder at the foreclosure sale did not comply with

Pagelof 2
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6. I am informed and believe that, as of this date, a deed has not been issuéd to the high bidder.

= - 4

Charles T. Smith

SWORN to befoie me this

[ﬁ day ofJuly, 2011

Dette,. QMMQ@A

Notary Pﬁ\})hc

My Comrnission Expires: 04/17/2013
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IN THE COURT OF COMMON PLEAS

'STATE OF SOUTH CAROLINA ) THE COURT C ONF
' ' ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN ) CIVIL ACTION NO.: 2010-CP-22-1583
Wachésaw Plantation East Community )
Services Association, Inc., : )
‘ )
Plaintiff, )
)
VA, ) MEMORANDUM IN SUPPORT OF
| ) MOTION TO VACATE SALE
Todd C. Alexander, )
)
Defendant. )
)
STATEMENT OF FACTS

In 2001 Todd Alexander paid § 1-63 ,500.00 for the house in Wachesaw Plantation East. The
house was purchased as a retirement home for his father. The house has been unoécﬂpied since June
2006. Todd Alexander ﬁired Coastal Home Watch LLC, a propetty rﬂaﬁagemen’t company, to
inspect the house bi-weekly and to maintain the pr;)perty and grounds. Thé present market value of
the house is $316,800.00 according to the Georgétown County Tax Assessor. |

When Todd Alekandc:r was notified by the homeoWwners association’s attorhieys that a lien
had been p‘la‘c'e‘d against the h’o‘ﬁ‘se, he believed that he could easily resolve the matter when his health
returied to a more stable condition and he was better able to focus on financial matters. The amouﬁt
claimed by the homeowners associatién was trivial cc)‘mpz;red to his equity in the house bec'auSe there
was no mortgage. He ;ontinued to payregime fees to the homeowners association. Todd Alexander
did not know that a foreclosure décree or a notice of sale had been issued until the day after the sale

when the notices were brought to his hospital room.
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The high bidder at the sale was Jerry Caﬂlahan in the'sum of $181,000.00. The high bid was
$135,000.00 less than the tax valuation of the house.

Before the sale was complete Todd Alexander teridered paymient in full to the homeowners
association. The homeowners association’s attorneys declined the tender because of concém about
poteritial liability to tﬁe’ high bidder. A motiofi to vacate the sale was then filed and served
reafﬁr‘mi‘ng that Todd Alexander is ready, willing and able to pay in full the judgrhent in this action

and to reimburse the high bidder for all reasonable expenses he inCurred.
ARGUMENTS

The sale should be vaé:a'te‘d because the sale price was inadequate and the sale was
az:ta}'npanied by other facts warranting the interferénce of the court.
There is a substantial body of case law in South Carolina concerning vacating judicial sales.
In Boriham v. Cave, 102 S.C. 308, 86 S.E. 681 (1915) Bonham foreclosed a moftgage given
by Cave. Bonham’s attorney was uriable to attend the foreclosure sale and asked his law parfner‘ to
bid up to thc ariount secured ’by the mortgage. The law partnet stopped bidding at $1,300.00 and
a third patty bid $2,500.00. After the sale Bonharn's attorney le‘a"me‘d that his law partner had
mistakenly allowed the property to be sold for less than the amount secured by the rmottgage and
moved to sét aside the sale. The trial court denied the request. The Supreme Court reverséd and
vacated the sale. |

In Saluclu L;znd & Timber Co. v. Saluda Crushed Stone Co., 172 S.C. 544,\ 174 S.E.2d 592
(Il 934) a forecloéure sale was ordered with. the bidding to remain open for thirty days. On the last
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day for bidding tHeré was confusion as to where the bids would be received. Two bidders went to
different locations and both biddets asked that their bid be declared the only valid bid. The Circuit
Court ordered that the sale be set aside and the property reoffered for sale. Thé Supreme Court
affirmied. |

In Poole v. Jefferson Standard Life Ins. Co., 1748.C. 150, 177 S.E. 24 (1934) the insurance
company foreclosed a mortgage from Standard Bldg. Co. A deficiency judgment was tequested so
the bidding remained open for thirty days. On the last day for bids, Poole went to the Ma§te‘x;’s office
and pla‘ééd‘a bid of $500.00 which was entered on the sales book. The same morning thé insurance
cotpany’s dttorney went to the Master’s office. The attorniey spoke with the Master’s clerk as the
Master was temnporarily absent. The bidding closed at noon and the Master notified Poole that he
was the high bidder. When the Master retutned from lurich about 3:00 PM he found a letter on his
desk from the insurance company’s attorney offering a bid of $4,000.00. The Master notified both
parties that b’e would not issue a deed to either party until the matter was reslolved.

The Circuit Court issued an order é:‘o’nﬁnning the bid of the insurance corr;pany and directing
the Master to issue a deed. 'i"he Supreme Court did not affirm the Circuit Couirt’s order since the
insurance company hHad not made a proper bid.

The Supreme Court began its analysis by quoting from Farr v. Gilbr‘ea}h», 238.C. 502: “Tt
is the policy of the law to sustain judicial sales when it can be d‘oné without violating principle or
doing injustice.” Poole, 177 S.E. at 26.

The Supreine Court stated: “Tt is true that the rule is well settled that tiere inadequacy of
price is not sufficient ground for setting aside a judicial sale, but inadequacy of price, coupled with

othet incidents aftecting the sale, rf\ay be sufficient ground.” citing Bonham v. Cave, 102 SC 308,
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86 S.E. 681. Poole; 177 S.E. at 27. The Supreme Court found the failure of tﬁe‘ Master’s clerk to
ifiform the Master of the attorney s visit was an incident warranting sétting aside the Judmal sale‘
The Supreme Court noted the dlscrepancy between Poole’s bid of $500.00 and the insurance
company’s bid of $4,000.0(5 dnd ordered that the mortgaged property be re’s’bld.

In He‘n)y v. Blakely,«ilﬁ SC . 13,56 S.E. 2d 581'(1949) Henry foreclosed é chattel mortgage
oh an automobile. The notice of sale provided the sale would take place at the Chester County
Courthouse. Henry and his attorngy were at the frorit of the courttiouse at the hout and on the day
S'alé‘s (real estate by the Clerk of Coutt and chattels by the Sheriff) were advertised to be made.
When the sale of real estate was comipleted and the Sheriff did ﬁo‘t inake an appeardnce, Henry and
his attorney went to the 'Sheﬁff s ofﬁce.' There they léarned that, according to custorm, fhe chatte|
sale had been he‘ld m the rear of the cOurtH’o‘uSe‘whiIe teal estate was being sold in the front of the -
courthouse and that the autornobile had been sold to a third party for $82.50. Héﬁry tendered $82.50

| to the third party Whiéh was refused. |
Henry petitioned to set asxde the sale on the grounds of éxcusable neglectand the madequacy
ofthe sale price. The Circuit Court déclared the sale vahd and that the third party biddér was erititled

to possession of the automob‘xle The Supreme Co‘urt re‘Versé‘d stating:

“As has been sald time and agam in cases involving the setting aside of
judlClal sales, it is the policy of the Courts to uphold such sales when regularly made,
and when it can be done without violating principlé or doing injustice; and that mere

- inadequacy ofprice, unaccompanied by other circumstances which wouild irivoke the
exercise of the Court’s discretion is not sufticient, unless, perhaps, it is so great as

toraise a présumption of fraud or to shock the conscience of the Court.”
216S.C. at 18, 56 S.E.2d at 583
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The Sﬁp‘reme Court concluded that thefe was a misunderstanding between the Sheriff’s office and
Henry’s attorney as tfo» the placé at the courthouse Whéfé the sale would occur and that it would work
o‘fl iﬁjt‘;"stic’e to declare the sale valid. Therefore a resale of the zuitoniobile was or&er‘ed.

Spillers v. Clay, 233 S.C. 99, 103 S.E.2d 759 ( 1958) aro'sé from an action for the partition

and sale of real estate. The sale was held in the court room at the Greenville Courity Courthouse.

thought that he had the high bid at $2,400.00. The auctioneer announced that Spillers, a third party
bidder, was the high bidder at $2,500.00. 'C}ay had tiot heard Spillers’ bid.

Clay pgtitié’ned the Ciff:‘uit Court to vacate the salé and readvertise the property. The Circuit
Coutt issued an order setting aside the s’alé. The Supreme Court began by cbserving that the cause
was equitable in ﬁ‘atﬁr"e, that the petition was addres‘sé’d to the discretién of the Court and that the
Circuit Court had found that Clay was, at the time of Spillers’ last bid, under an excusable

mlsapprehensxon of the facts. 233 S. C. at 102, 103 S.E.2d at 760.

Next the Supreme Court tioted that evidence in the record suggeésted that the pr'ope“rfy was

wotth more than Spillers’ high bid and said:

: As stated in Brownleée v. Miller, 208 S.C. 252,37 S.E.2d 658, the rule is well -
settled that inadequacy of price, unless so gross as to shock the conscience of the
court, or accompanied by other circumistances warranting the interference of the -
court, will not justify the sétting aside of a judicial sale. But it does not fol[ow that
the disparity between the accepted bid and the claimed value of the property may not
be considered in light of the othér circumstances. On the contrary, the rule as beforc
- stated clearly contermiplates that where there ate other circumstances tending to show
that the sale should, in good conscience, be set aside, disparity between the accepted
‘bid and thie fair value of the property as disclosed by the evidence is a property factor

to bc. consxdercd by the court in arriving at its decision.”
233S8.C. at 104, 103 S.E.2d at 761
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The disparity between the accepted bid and the claimed value of the property combined with Clay’s
misapprehension and the possibility ofhaste in conducting the auction weére held sufficient to sustain
the Circuit Court’s order vacating the sale. |

In Investors Savings Bank v. Phelps, 303 S.C. 15, 397 S.E.2d 780 (Ct. App. 1990).the bank
foreclosed a mortgage on which a balance 0f $52,369.80 was due. The bank bid $500.00 at the sale.
Because a.deﬁciency judgment was sought, the bidding remained open for thirty days. On the .
thirtieth day, a third party bid $510.00. The bank moved to .set aside the sale and the Master granted
the motion on the ground that the successful bid was so grossly inadequate as to shock the
conscience. The Supreme Court agreed and affirmed. -

The most recent case concerning setting aside a judicial sale was Wélls Fargo Bank, N.A. v.
Turner, 378 S.C. 147, 662 S.E.2d 424 (Ct. App. 2008). The bank failed to bid at the mortgage
foreclosure sale. A third party submitted the high bid 0f $3,000.00. The bank’s motion to sét aside
énd vacate the sale"Wa's graritéed by the special referee. Chief Justice Hearne writing for the Court
of Appeals observed that, . . . the determination of whethe; a jﬁdicial sale should be seét aside is a
matter left to the sound discretion of the tﬁal court.” Id. 378 S.C. at 150, 662 S.E.2d 425. Sﬁ"e held
that the record contained sulficient evidence of the value of the property to support the special
referee’s decision and proof of eéxcusable negligence was not required.

-In the present case the difference between the fair market value of Todd Aléxander’s house
and the amount bid at the sale is $135,000.00. This difference is substantial in both absolute terms
and in relative terms. In absolute terms the difference is greater than any of the c:iscs‘ previously

discussed. In relative terms the difference is similar to the difference in Spillers v. Clay, 233 S.C.
99, 103 S.E.2d 759 (1958).
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In the present case there are other factors warranting the Court vacating the sale. This is an
a'ctiq‘n to enforce a homeov\:mers association lien for $761.00 in assessments and late fees. Todd
Alexander, a resident of Pennsylvania with no experience in foreclo sﬁre's, did not recognize that he
could losé the house because of a $761.00 homeowners association lien. His medical conditions
cause him to experience periods of extended hospitalization, repeated emergency room visits,
¢onfinement and réhébiﬁtation. He believed he could easily resolve the mattér once his health
return‘e‘a to 4 stable condition and he could focus on the issue. He believed that if there was a serious
issue coficerning his house the ,h'drheo»(rr’xers association or his property mdnagement comipany would
call him.

In the present lca'se there was a communications failure bétween Todd Alexander and the
hoteowners’ association ruch like the communications failure between the insurance company’s
attotitey and the Mastet’s secretary in Poole v. Jefferson Standard Life Ins. Co., 174 S.C. 150, 177
S.E. 2-4 (1934), Between Henry’s attom-e‘y aﬁd the Sheriff’s office in Henry v Blakely, 216 S.C. 13,
56 S.E. 2d 581 (1949), and between Clay and the auctioneer in Spillers v. Clay, 233 S.C. 99; 103
S:E. 759 (1958). “The difference is that Todd Alexandet is not an attorney, is not experienced in
f&rec‘:lbs'u‘rés, is not in Soutil Carolina and is in very {ragile Health.

The $135,000.00 difference between the fait market value of Todd Aleéxander’s house and

the amount bid at the foreclosure sale and the other circumstances require that the sale be set aside.
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2. The sale should be vacated to avoid a Sorfeiture,
“The courts of South' Carolina have long held that fo‘rfeitﬁ‘res 01"' penalties are not favored in

cithier law or equity.” Lewis v. Premium Inv. Corp., 351 S.C. 167, 172, 568 S.E.2d at 361, 363
(2002). |

“A court of equity abhors foffeitu‘res, and will nbt lend its aid to enforce them.” Jones v. N.
Y. Guar. i& Indem. Co., 101 US 622,628 (1879). ‘Equity does not fivor forfeitures or penalties and
will relieve against them Wh‘eﬁ practicable in the interest of justice.” Lanev. N Y Life Ilfzs. Co., 147
S.C. 333, 374, 145 tS.E. 196, 209 ( 19'28).'-’. Régz'ons Bank v. Winguard Propertiés, Inc., S.C. Ct. of
Appeals vopir’u'c’m number 4846 (-fune,2‘2,.2'01 1). ‘ |

In Cody Discount, Inc. V. Meritt, 368 S.C. 570, 629 S.E.2d 697 (Ct. App.v 2006) Merritt
entered an installriént conitract to purchase a mobile home and lot for $44,500.00. The contract
pr’o‘ﬁdé‘d that failure to c‘omply with the terms aiid conditions would éntitle the vendor to repossess :
. the premisés and retain all payments as rent. Cody Diééo(mt brought an action to have Merritt
evicted based on her payment history. When the action Ibegan Merritt had paid all but ab’o‘ut
$1,000.00 owed on the contract.. On appeal Merritt argued that the Master had erred in holdmg that
it was flur and equntablc that hcr rlght in the real property should be forfexted and the Court of

Appeals agreed.

“Although it is true that Merritt has made late payments on and off since the
inception of the land sale contract, it is also true that all the property owners,
including Cody Discount, continued to accept the payments without declaring her in

- default. It was only when Merritt was within approximately $1,000.00 of paying off
dn original contract price of $44,500.00 that Cody Discourit decided it would no
longer be advantagcous for thém to transfer the propcrty and thus they brought the

current actlon ’ '
368 S.C at __,629S.E2d at 700

. Page 8
Record on Appeal page 033



The Court of Appeals affirmed the Master’s decision to relieve Merritt from forfeiture of the
mobile home and reversed the Master’s decision to pemlit-forfeiture of the real property. The action
was remanded for a deterrnination of the amount Merritt owed to redeern the propeity.

In the present action Todd Alexander is threatened with forfeiture of $135,000.00 of equity"
in his housé becduse of a trivial homeowners’ dssociation lien. He was afid is ready, willing and able
to pay the full amount fiow owed to the homeowners association. The sale should be vacated to
allow hirn to redéem the house and prevent the forfeiture.

3. The sale should be vacated to avoid unjust enrichment of the third party bidder.

It Federal National Mortgage As'sociat;'on v. Brooks, 304 S.C. 506,405 S:E.2d 604 (Ct. App.
1991) the plaintiff, FNMA, foreclosed a second mortgage and waived the right to a deficiency
judgment. On the morning of the forgclqsure sale, -FNMA’s attorney’s son fell ill and he was unable
to attend the sale. The at’tofney called his law partner to bid on t‘h‘c property. | D’ué to a
miscommunication, the law partner failed to enter a bid. A third party was the high bidder. FNMA
moved to set aside the sale. The special réferee set aside the sale on the grounds that the high bid
was grossly inddequut'e, the failure of FNMA to bid was the result of excusable ficglect and the third
party bidder had failed to pay the balarice of the bid within the time required by the decree.

The Court of Appeals did not find the high bid to be grossly inadequate and did not reach the
issu€ of excusable ne-glect bec:‘lusc they found inadequacy of the bid price combined inth other

¢ircumstances to be a sufficient basis for setting aside the foreclosure sale. The Court of Appeals

concluded:
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“In our ¢onsideration of the order under appeal, we are mindful of the fact this
matter is equitable in nature and FNMA’s petition was addressed to the discretion of
the court. Spillers, 233 S.C. 99, 103 S.E.2d 759. We agree with the refetee it would
be most inequitable under the facts of this case to allow Brooks to be unjustly
enriched at the expense of FNMA. Itis apparent FNMA waived deficiency judgment
on the premises it would either obtain the property at the judicial sale or be paid by
a third party who was willing to bid moré than FNMA. We conclude no abuse of

discretion has been shown and the order of the special referee should be affirmed.”
304 S.C. at 512, 405 S.E.2d at 607

Todd Aléxander’s miotion is also addressed to the discrétion of the Court. It would be most
inequitable undér the facts of this case to allow the third party bidder to be unjustly efiriched at the
expénse of Todd Alexander. FNMA's attommey’s son was ill on sales day resulting in FNMA not
placing a bid. Todd Alexander was himself in the Hospital on sales day. These extenuating
c¢ircumstances prevented parties to foréclosures who were ready, willing and ﬁ‘nan’cic;dly able to bid

from protecting their intefests in the sales. The third party bidder should not be unjustly enriched

by Todd Alexander’s misfortune.

4. The sale should be vacated because Todd Alexander timely redeeméd the property.

The Déclaration of Covenants, C.onditionsAand Restrictions for Wachesaw Plantation East
provide for asscssmeént liens and that a lien may bé foreclosed in the same mannet as a tortgage.
In accordance with these provisions the homeowners association filed 4 lien and commernced this
foreclosure action.

Undc:‘r the common law a mortgage was a conveyance of real property, subject to defeasance

upon p‘ayme'nt of the debt by the due daté.

“Equity, however, looked to the substance of the mortgage, not its form.
Even if the debt was past due, equity compelled the mortgagee to reconvey the
property to the mortgagor upon payment of the principal with interest and costs. In
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other words, the mortgagor was given an equitable right to redeem the property in
defiance of the terms of the mortgage.” (citations omitted) Bartles v. Livingston, 282 -

S.C. 448, 455,319 S.E.2d 707, 711 (1984). .
A propetty owner’s rights and interest pass to the phrchjas‘er atajudicial sale wﬁe‘n theofficer
- tnaking theé sale exe’:céu‘tes a conveyance to the purchaser. S. C. Code §15-39-830. “‘Upoh the
e:{ecdtién and delivery by the proper officer of the court of a deed for any propeity sold dt a judicial
sile uﬁ‘der a decree of a court of coiiipétent jurisdiction the proceeditigs under which such sale is
mmade shall be deemed rés judi39cata as to anty and all bona fide purchasers for value without riotice,
notwithstanding such sale may not subsequently be confirmed by the court.” §. C. Code § 15-39-870.
In Goethe v. Cleland, 323 S.C. 50, 448 S.E.2d 574 (1994) the fo‘reclo‘sufg decree awarded
a‘deﬁcienc":y judgmerit but also provided “bidding Will not rertiain open after the date of sale, but
compliance with the bid made be made imme'diately;’f Tﬁe Clerk of Court gdv’ertis‘ed and sold the
ﬁroi)'eft'yvviri‘ accordance with the decree. After the sale the Cie‘rk’ of Court decided to return the
successful bidder’s f@ds. The proéeny was then readvertised, with notice"that the bidding would
remain open, and resold. -O'n appeal Cléland argued that the purchaser at the first ;ale was a:bona
fide purchgser for valite, so the sale s’houid not have been upset citing Cumbie v. Newberry, 25t S.C.
33, 159 S'.Ei,~2‘d 915 (19.68). The Court of Appeals disagreed stating: |
| “Cumbie is easily distinguished. In the case before us, the Clerk discovered
the érror in the order prior to Housey’s compliance with the bid and,

consequently, never issued a deed to Housey. Thus the judicial sale was
never completed and the proceedings were still subject to attack. See S. C.

Code Ann. §15-39-870 (1976)” :
. 1 323S.C. at 55,4483 S.E2d at 576

vTo‘dd Alexander exércised his equity of redemption by tending payment in full to the
homeowners’ association’s attorney on June 16, 2011. At that time no deed had been issued
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conVeﬁng Todd Alexander’s rights and interests in the property. In fact no deed could have been
issued at that tirne because the high bidder had not complied with the terms of his bid.

The decree issuéd in this action is consisteﬁf with the pet’ftingnt statutes and case law.
Paragraph 9 of the decree provides: “IT IS FURfHER ORDERED, ADJUDGED AND DECREED
that each Defehda'ht(s) named herein and all pérsons whosoéver claiming under him, them or it be
forever barred and foreclosed of all right, title, interest, and equity of redemption in §aid mortgaged
prémises so sold; or any patt theréof.” The decree recognizes that high bidders do not always compfy
wifh the terms of the sale and provides that should' compliance not be made within thirty (30) days
after the date of sale, then the Master-in-Equity may advertise the premises for sale on some
subsequent salesday, at the n'skA of the highest bidder, from time to time thereafter until full
compliarice shall be secured. There is no suggestion in the décree that a high bidder receives any
right to the property until he éomplies with his bid and recéive's a deed.

The sale 6f Todd Alexander's property was hot complete and his equity 6f redemption was
niot barréd when he exercised the right and equity of redemption on J une 16, 2011. Therefore the

sale should be vacated,

CONCLUSION
This is an action to foreclose a homeowners association lien for $761.00 in assessments and
late fees. The property ordere.d sold has a fair market value of $316,800.00. The high bid at the
foreclosure sale was only $181,000.00. Todd Alexander, not withstanding his debilitating medical

condition, timely exercised his right to redeem the property from the foreclosure.
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The deterthination of Whethéxf a judicial sale should be set aside is a rmatter addressed to the
sound discrétion of the Court: The equitable résolution of this matter is to vacate the sale thereby

permitting the Homeowners association to accept Todd Alexander’s payment in full of his debt.
Respectfully submitted.

ol T2 Smdls

Charles T. Smith

Grimes & Smith

1112 Highmiarket Street
Georgetown, SC 29440
(843) 546-6131.

Attorney for the Deférndant

July 19, 2011
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF GEORGETOWN ) CASE NO.: 2010-CP-22-1583
Wachesaw Plantation East Community )
Services Association, Inc. )
A ) '
Plaiiititf, ) MEMORANDUM OF THIRD
) PARTY BIDDER
V. ) ' .
o )
Todd C. Alexander, )
S )
Defendant. )
‘ )

Jerty Calahan , third party bidder, submits this memorandum in opposition
| to the Defendant’s Motion to Vacate Sale.
STATEMENT OF THECASE
This miatter i§ before the Court on Defe'ndant/"s Motion to Vacate Sale.

- The Deténdént was thé owner of Lot 225 as aes”c‘r‘i‘b'ed in the Complaint».
Defendant wa‘s inar"r'ee'.lrs for his association fée's and an action to tbrecléée same
was filed in October, 2010. Defendant was served with a copy of the Summions,
Compiaiht. and Lis Pendens by ceftitied mail, restricted delivery. Defendant
p‘érsdnélly signed the certified mail recéipt on October i8, 2010. =

Detendant never answered the Complaint and defaulted. Notice of the
“hearing, dt‘ﬂdavit of default, and the Qrder of&fault were mailed to D'efer’ijdérit at

the saime address where he received the Summons and Complaint. The foreclosure
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followed the usual course and the propetty was sold. The successful bidder was
Jerry Callahan who bid $181,000.00 .

The bidder has complied in all ‘res’pé'c’tS with the terms of the bid. Beforé a
deed was issued to him or his assignee, this motion was filed.

APPLICABLE LAW
I. PROCEDURE

SCRCP 60 (b) Mistakes; Inadvertence; Excusable Neglect; Newly
Discovered Evidence; Fraud, etc. On motion and upon such terris as are just, the
court may relieve a party or his legal representative from a final judgment, order,
or proceeding for the following reasons:
(1) mistake, inadvertetice, surprise, or excusable neglect;

(2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(b);

- (3) traud, misrepresentation, or other misconduct of an adverse party;
(4) the judgment is void;
(5) the judgment has been satistied, released, or discharged, or a prior judgment

upon which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the judgment should have prospective application.

. SETT"I‘NG ASIDE JUDICIAL SALE

A judicial sale should not be set aside éxcept for cogent reas'dns. The
purpose of the law and of the proceedings in which a sale has been decreed is that
it shall be final.” Spillers v. Clay. 233 S.C. 99, 104, 103 S.E.2d 759, 761-62

(1958). “As has been said time and again in cases involving the setting aside of
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judicial sales, it is the policy of the Courts to uphold "suoh séles when regularly
made, an'dk whén it can be done without violating pri.nciple or doing
injustice....” Henry v. Blakely, 216 S.C. 13, 18, 56 S.E.2d 581, 583 (1949). Our
vcou’rt's zealously insure judicial sales be openly and freely conducted and riothing
be allowed to chill the bidding. Howell v. Gibson, 208 S.C. 19, 31, 37 S.E.2d 271,
276 (1946). See also Eastern Savings.Bank, FSB v. Sanders, 373 S.C. 349, 355,
644 S.E.2d 802, 806 (S.C.App.,2007). A judicial sale will be set asiae‘ when‘
¢ither: (1) the sale price “is so gross as to shock the conscience[;]” or (2) the sale
“is accompanied by other circumstances warranting the interference of the -

court.” Wells Fargo Bank, NA v. Turtier, 378 S.C. 147, 151, 662 S.E.2d 424,
426 (S.C.App., 2008).
A party does not have to prove eXcu’sébfe 'neg]ect if the judicial sale is found
to shock the conscience. However, a showing of excusable neglect is required
when a party is seeking to have a judicial sale set aside based on the second prong
of the test. Wells Fargo Bank, NA v. Turner, 378 S.C. 147, 152, 662 S.E.2d 424,

426 (S.C.App., 2008).

1. FACTS OF THIS CASE

The record in this case shows that the Lis Pendens, Summons, and

-Complaint were served on the Defendant by certified mail, restricted delivery,
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pursuant to SCRCP 4(d)(8). The Defendant personally signed the receipt.
Theretore service was valid on October 10, 2010, per the recéipt and rui‘e. The
record show*s proper notice of the s‘Ubsequen; proceedings were sent to Defendant
by mail, in accordance with the rules. The Defendant raises no issue of improper

service, lack of notice or lack of jurisdiction.

In the affidavits filed by Defendant in support of this motion, no excusable

" neglect is asserted, much less proven. No reason-is given for Defendant’s failure
to send a check upon receipt of the Sumions ahd Complaint. While D'efeﬁdant
indisputably has serious medicé.l problems, no showing is made that such problems
prevented him from making payment of the slightly more than $5500.00 found to

- be due and owing by the Court in its final decree.

The sale was duly advertised. The bidding was competitive réSulting ina
winning bid of $181,000.00. The fair market valué of the property was thus
established at $181,000.00. The price paid for ‘pfope"rty at an actual, voluntary,
é.n‘d bona fide sale thereof lb presumptive evidence of the property's value.
R.utledg‘e v. St. Paul Fire and Marine Ins. Co. 286 S.C. 360, 368, 334 S.E.2d 131,
136 (S.C.App.,1985) Even if one takes the appfaised value asserted by Defendant

from the county tax assessor ot $316,800.00, the actual bid is in excess of 50% of
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same. Defendant does not assert the sales price shocks the conscience because it is
well established that a bid of 50% or more cannot.
. Defendant has simply failed to make any showing of reason to set the sale

aside.

.0. Box 1228
Georgetown, SC 29442
Telephone: (843)546-1130
Facsimile: (843) 546-0726
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STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Wachésaw Plantation East Community
Seivices Assoctation, Iic.

Plaintiff,
V.
Todd C. Alexander,

Defendait.

—

This matter came before this Court on Defendant’s Motion to Vacate Sale,

IN THE COURT OF COMMON PLEAS
'FIFTEENTH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-22-1583

.
(-~

ORDER DENYING MBTIONZ
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This Court conducted a foreclosure sale of the subject propetty on June 6, 201 1.

The bidding was competitive resulting in a successful bid of $181,000.00 being

place by Jerry Calahan. The third party bidder paid the required deposit and has

tendéred the balance of the bid. This Court has riot issued the deed to the thiid

paity bidder pending the outcome of this motion. A hearing was lield on the

motion on June 21, 2011, in the Georgetown County Judicial Center. Present

were the Defendant’s attoriey, Charles T. Smith. Also preseiit were the Plaintiff's

attorney H. L. Beverly, Jr., and the successful bidder’s attorney, Jack M. Scoville,

Jr.

Affidavits in support of the motion were filed by Defendant and his attorney.

The parties submitted memoranda and made oral arguments. After carefully

considering the facts in light of the applicable law, this Court makes the following
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FINDINGS OF FACT AND CONCLUSIONS OF LAW:

. The Defendant was the owner of Lot 225 as described in the
Complaint. Defendant was in arrears for his association fees and an
action to foréclose same was filed in October, 2010. Defendant was
served with a copy of the Summoris, Corplaint, and Lis Pendens by
certified mail, réstricted delivery. Defendant pérsonally signed the
certified mail receipt on Octobet 18, 2010.

. Defendant never answered the Complaifit and defaulted. Notice of the
h‘éaringz, afﬁ'a‘avit of défaui’t, and the Orﬂer ;)f default we'ré mailed to
Defendant at the same address where he re‘éeiv'e‘d the Summons and
Complaint.

. The foreclosure followed the usual course and the ptoperty was sold.
The successful bidder was Jerry Callahan who bid $181,000.00 .

. The bidder has complied in all respects with the terftis of the bid.

. “A judicial sale should not be set aside except for cogent feasons. The
purpose of thé law and of the proceedings in which a sale has been
decreed is that it shall be final.” Spillers v. Clay, 233 S.C. 99, 104,
103 S.E.2d 759, 761-62 (1958). “As has been said time and again in
cases involving the setting aside of judicial sales, it is the policy of the

Courts to uphold such sales when regularly made, and when it can be

2/
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done without violating principle o’f doing injustice....” Henry v.
Blakely, 216 $.C. 13, 18, 56 S.E.2d 581, 583 (1949). Our courts
zealously.insure judicial sales be O’p.en]y and freely conducted and
nothing be allowed to chill the bidding. Howell v. Gibson, 208 S.C.
19,31,37 S.E.2d 271, 276 (1946). See also Eastern Savings Bank,
FSBv. Sanders, 373 S.C. 349, 644 S.E.2d 802 (S.C.App.2007).

A judicial sale will be set aside when either: (1) the sale price “is 50
g'rols‘s as to shock the co’nscience[;]”-or (2) the sale “is accompanied by
other circumstances warranting the interference of the court.” Wells
Fargo Bank, NA v. Turner, 378 S.C. 147, 151, 662 S.E.2d 424,

426 (S5.C.App., 2008).

. A party dQes not have to prove ékcusab‘le neglect if the judicial sale is
found to s‘Ho,ck the conscience. However, a showing of excusable
neglect is ;equired when a par;y is seéking to have ajudi;:ial sale set
aside based on the second prong of the test. Welis Fargo Bank, NA v.
Turner, 378 SC 147, 152, 662 S.E.2d 424, 426 (S.C.App., 2008).

8. The record in this case shows that the Lis Pendens, Su'mfnons-, and
Complaint were served on the Defendant by certified mail, restricted
delivery, pursuant to SCRCP 4(d)(8). The Defendant pérsonally

signed the receipt. Therefore service was valid on October 10, 2010,

- )]
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10.

per the réceipt and rule.  The record shiows proper notice of the
subsequent proceedings were sent to Defendant by mail, in
accordance with the rules. The Defendant raises no issue of improper

service, lack of hotice or lack of jurisdiction.

. In the affidavits filed by Defendant in support of this motion, no

excusable neglect is asserted. No reason is given for Defendant’s
failure to send a check upon receipt of the Summons and Complaint.
While Defendant indisputably has serious medical problems, no
showing is madel that such probléms preverited him from making
payment of the slightly more than $5500.00 found to be due and
owing by the Court in its fihal decree.

The sale was duly advertised. The bidding was competitive resulting
in a winning bid of $181,000.00. The fair market value of the
property was thus established at $181,000.00. The price paid for
property at an actual, voluntary, and bona fide sale thereof is
presuinptive evidence of the property's value. Rutledge v. St. Paul
Fire and Marine Ins. Co., 286 S.C. 360,368,334 S.E.2d 131,

136 (S.C.App.,1985) Even if one takes the appraised value asserted

by Defendant from the county tax assessor of $316,800.00, the actual

4 // ~
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11.

bid is in excess of 50% of same. Such & bid does not shock the
conscience.

Defendant argues he has until the deed is actually issued by this Coutt
to redeem his property. There is no statutoty right of redemption in
foreclosure sales. While Defendant undoubtedly had an equity of
redemption i'nher‘ent.in his ownership of the property, such is not
unlimited. The decree of foreclosure provided that Defendant’s equity
of redemption be barred. That decrée was riot appealed. The Notice
of Sale provided that the Master would sell to the highest bidder. The
Notice further provided the sale would be final since a deficiency was
waived. No reservation of rights was made allowing the Defendant to
upset the high bid. Defendant’s equity of redemption was terminated
upon the knocking down of the third party’s bid at the sale on J ﬁne 6.
To hold otherwise would mean o successful bidder would ever be
sure of his bid until he a'c"tu\ally had the foreclosure deed in hand. This
is contrary to the well established principle tﬁat nothing be allowed to

chill the bidding in a judicial sale.

THEREFORE IT IS ORDERED, ADJUDGED AND

DECREED that Defendant’s Motion to Vacate be denied.

&
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G rWn County Master in Equity
Georgetown, S.C.

e
A’ugusp , 2011
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In The Court of Appeals ,

APPEAL FROM GEORGETOWN COUNTY APR ¢ g 2
Court of Common Pleas 016

SC Cour |
Joe M. Crosby, Master-in-Equity OfAPDe@;;;
Appellate Case Number 2011-198986
Wachesaw Plantation East Community Services Association, Inc.,. ... ... .. Responderit,
V.
Todd C. Alexandet,. .............. [ ....... Appellant.
* CERTIFICATE OF COUNSEL

The undersigned counsel for Appellant certifies that the Record on Appeal contains
all matérial proposed to be include by any of the parties and not any other material.

Aacln T S
Charles T. Smith (S.C. Bar No. 5070)
608 Cypress Street

Georgetown, South Carolina 29440
(843) 545-6578 '
Attorney for Appellant
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