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STATE OF SOUTH CAROLINA )
| )

COUNTY OF SPARTANBURG )

IN THE MATTER OF:

SHIRLENE KENT KNOWLES

(Decedent)
Stephanie Sands Smith,

Appellant,

)

)

)

)

)

)

)

VS. )
)

Debra S. Switzer, Shirlee K. Sands, )
Donald Edward Sands, Donald W. )
Sands, Hannah Leigh Smith, Austin )
William Smith, and Carl Hocker, )
)

)

Respondents.

)

IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

APp
15
SC 201
FINAL ORDER Court "
Peals
C.A. No.: 2014-CP-42-00639
:)

i

This matter came before this Court, sitting as the Appellate Court, on April »11(7), 2055 to

hear several motions filed by each side. Appellant’s motions for postponement and continuance

were dismissed by the Appellant at the start of the hearing. This Court takes notice that

Appellant’s other motions for the recusal of two Circuit Court Judges have already been

resolved. Therefore, the pending motions before the Court are Appellant’s Motion for the

_ Staying Judgment for Sale or Delivéry of Possession of Real Property dated January 05, 2015,

and Switzer’s Motions seeking to dismiss Appellant’s appeal of the Spartanburg County Probate

Court’s Order dated December 15, 7014 and her Motion Requiring Appellant to Vacate Home or

Post Bond. Present at the April 10, 2015 hearing were Respondent Switzer and her counsel,

Ryan F. McCarty. Appellant appeared FPro Se.

but _did not make an appearance.

Copy py2e

Other Respondents were present for the hearing
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BACKGROUND
By Order of the Probate Court dated February 10, 2014, the Will of ‘the Decedent, Shirlene
Kent Knowles, dated Mary 25, 2012 was found to be valid. As a result thereof, Debra S. Switzer is
the primary beneficiary, to include a house and lot located at 360 Templeton Drive, Spartanburg,

South Carolina. Subsequent to this Probate Court Order, the following events have taken place:

February 21, 2014

Appellant filed her Notice of Intent to Appeal the Probate Court’s Order to the Circuit

Court. By Order dated June 05, 2014, this Court dismissed Appellant’s appeal because she had

failed to file or serve any statements of issues Onl appeal and because she had not requested a

transcript of proceedings within the statutory‘time period. This Court further ordered Appellant
io vacate forthwith the house and lot located at 360 Templeton Drive.

August 13, 2014

: )
Appellant filed a Motion to Alter or Amend Judgment seeking 10 have this Court to

reverse is previous denial of her motions concerning her initial appeal. By way of an Order
dated October 10, 2014, this Court denied Appellant’s motions to alter or amend _judgment’

Further, this Court specifically stated that the appeal had concluded and no further r&éﬁeré?i;were

ot

2

to be considered by the Circuit Court. ‘ poo =
. A

December 01,2014 e

Following the dismissal of the appeal, the Probate Court conducfed a hearing on
Qwitzer’s motion to enforce the terms of the February 10, 2014. By way of an Order dated
December 15, 2014, the Probate Court, amongst other issues, ordered Appellant and her family

to vacate the subject house and lot on or before December 31, 2014. Appellant filed her Notice

FeA



of Intent to Appeal the December 15, 5014 Probate Court Order on January 05, 2015. Within her

Notice of Intent to Appeal, Appellant acknowledges that she received the Probate Court’s written

order on Décember 19, 2014,

Respondent Switzer asks this Court to dismiss Appellant’s appeal for failing to follow the
rules which govern appeals from the Probate Court to the Circuit Court as set forth in S.C. Code
of Laws § 62-1-308 (2014). Additionally, Rcspbndent Switzer seeks enforcement of the Probate

Court Order as it relates to the Appeliant vacating the Decedent’s home.

LAW/ ANALYSIS

An actién to contest a will is an action at law. Johnson v. Johnson, 235 S.C. 542, 546,
112 S.E2d 647, 649 (1960); Golini v. Bqlton, 326 S.C. 333, 338, 482 S.E.2d 784, 787
(Ct.App.1997). If the proceeding in the probate court is in the nature of an action at law, the
circuit court and the appellate court may not disturb the probate court's findings of fact unless a
review of the record discloses there is no evidence to support them. Matter of Howard, 315 S.C.
356, 361, 434 S.E.2d 254, 257 (1993); Townes Assocs., Ltd. v. City of Greenville, 266 S.C. 81,
221 S.E2d 773 (1976); In re Estate of Weeks, 329 S.C. 251, 262, 495 S.E2d 454,» 460
(Ct.App-1997). Appeals taken from the probate court are governed by the provrsmns‘é‘f the
Probate Code. Howard v. Mutz, 315 S. C. 356, 434 S.E.2d 254 (1993). Pursuant tOlS G-»Qodtle.'_é.z

Ann. § 62-1-308(a) (Supp. 1994), an order or decree of the probate court shall be appealed 1g the i

 circuit court. Matter of Estate of Tollison, 320 S.C. 132, 135, 463 S.E.2d 611, 613 (Ct pApp

1995). Under the Probate Code, a Circuit Court hearing an appeal from the probate court must
apply the same rules of law as an appellate court would apply on appeal. Matter of Howard, 315

S.C. at 360-61, 434 S.E.2d at 256-57; S.C.Code Ann. § 62-1-308 (Supp.2004); In re Estate of
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Pallister, 3631 S.C. 437, 447, 611 S.E.2d 250, 256 (2005). The rules whichﬁgovem appeals from
the Probate Court to the Circuit Court as set forth in S.C. Code of Laws § 62-1-308 (2014).

S.C. Code Ann. §62-1-308(a) requires a party appeahng an Order from the Probate Court
to file Notice of Appeal in both the Probate Court and the Circuit Court within ten (10) days after
receipt of written notice of the appealed from order, sentence, Or decrge of the probate court.

Appellant filed her Notice of Appeal with the Circuit Court on January 05, 2015, some 17-days

. following the receipt of written notice of the appealed from order. Appellant has failed to timely

file her Notice 6f Intent to Appeal. . : -

A review of the Clerk’s file supports Switzer’s contention that Appellant failed to file a
Statement of Issues on Appeal within the 45 days after the receipt of written notice of the
underlying order f‘rom.the Probate Court. Appellaﬁt received the written notice of the Probate
Court’s Order on December 19, 2014, as evidenced by her Notice of Intept to Appeal which was
filed with the Clerk of Court for the Circuit Court on January 05, 2015. Appellant'must have
filed her Statement of Issues on Appeal no later than 45 days after the receipt of the written order
in order to have complied with the rules as set for in S.C. Code of Laws § 62-1-308(b) (2014).
As of this hearing, Appellant had still not filed her Statement of Issues on Appeal.

A further review of the Clerk’s file supports Switzer’s contention that Appellant failed to

) /

tlmely order a copy of the transcript of the proceedings from the court reporter. Pursuant to S.C.

Code of Laws § 61-1-308(c), Appellant shall order a transcript within ten days after the service

a4

of the notice of intention to appeal. Appellant failed to properly order the’ transcnpt as th,g:;’ules .

direct her to do, although Appellant informed the Court that she was in posses,s,lon-af the L

Le

i_.

transcript at this hearing. e

2
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The South Carolina Supreme Court has held that the filing and service of the grouﬁds of
_an appeal in acqordance with Section 18-5-20 (the predecessor statute to Section 62-1-308) are
integral parts of the right of appeal from probate court to circuit court. Montgomery V. Keziah,
277 S.C. 84, 85, 282 S.E.2d 853, 854 (1981). Further, the Court noted that compliance with
these provisions is necessary for the orderly function of the appellate process. Id In that case,
the appellants served their noticelof appeal but did ﬁot ﬁie or serve any grounds of appeal as
required by statute. In Montgomery, the Chestei; County Court of Common Pleas dismissed
Appellant’s appeal for failing to follow the proper procedures when the statute uses mandatory
language like “shall.” Tn their Per Curiam decision, the South Carolina Supreme Court affirmed
the Circuit Court’s dismissal of the appeal from Probate Court for failure to file the grounds for
appeal. Id. at 86, 854. For these reasons, this Court agrees with Respondent watzer s position
that Appellant’s appeal should be dismissed.

\ This Court additionally notes the failure of an appellant to properly order a transcript of
the proceedings in the probate court within the time frame of § 61-1-308tc). Hére'm again, this
Court finds that where the statute uses man(iatory 1anguage' like “shall,” compliance with that
particular provision is required. For this reason toé, this Court agrees with Switzer’s position
that Ap‘pellant’s appéél should be dismissed.

Therefore, Appellant’s' appeal of the December 15, 2014 Probate Court Order is
dismissed. Because the Probate Court has twice prevxously ordered Appellant to vacate the .

M

house and lot located at 360 Templeton Drive; Spartanburg, South Carolina, the partles rﬁmlons f.. )

regarding the posting of a bond Whlle the appeal is pendmg are now rendered mootr@l the E

dismissal of the appeal. | , S
i SR

A
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CONCLUSION

-

N
This Court finds that Appellant’s failure to file or serve any statement of issues on appeal

and request a transcript of the proceedings requires dismissal of the appeal when the applicable
statute governing the appeal uses mandatory language such as “must” and “shall.” In view of the

foregoing considerations,

It is the Order of this Court that Appellant’s appeal of the Probate Court’s Order dated

Deceﬁber 15, 2014 is hereby aismissed':
It is\the further Order of this Court that the Probate Court’s Order that Appellant
vacates the house and lot located at 360 Templeton Drive, Spartanburg, South Carolina is
" enforced. Appellant shall vacate the premises immediately. This Court holds, as did the Probate
Court, that if the premises are in reasonable condition whén Appellant vacates the premises, she
shall not be reqﬁired to pay rent or damages.

IT IS SO ORDERED!

Hon. Edward W. Miller
Presiding Judge
Seventh Judicial Circuit, Spartanburg County

Dated: April 2 / , 2015
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STATE OF SOUTH CAROLINA )
‘ ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT

IN THE MATTER OF:
SHIRLENE KENT KNOWLES

(Decedent)
Stephanie Sands Smith,

{

)
)
)
)
Appellant, ) AFFIDAVIT OF MAILING
2014-CP-42-639

S RECEIVED)

) ‘ ‘

; APR 15 2018

) SC Court of Appeals

)

)

Debra S. Switzer, Shirlee K. Sands,
Donald Edward Sands, Donald W.
Sands, Hannah Leigh Smith, Austin
William Smith, and Carl Hocker,

Respondents. - )
)
This is to certify that on the 5* day of May, 2015, the undersigned, secretary to Ryan F. McCarty,

Esq. and Richard H. Rhodes, Esq., served a copy of the FINAL ORDER SIGNED BY THE

HONORABLE HOWARD W. MILLER DATED APRIL 21 2015 AND RECORDED IN THE

CLERK OF COURT’S OFFICE ON APRIL 27, 2015; by depositing a copy of the same into the United

States Mail, postage pre-paid and in ihe correct amount to the following:

Stephanie Sands Smith . Mr. Donald E. Sands
Individually and as Legal Guardian Ms. Shirlee K. Sands
for Hannah Leigh Smith and Austin William Smith 2 Dublin Court

360 Templeton Drive : Spartanburg, SC 29301
Spartanburg, SC 29306

Mr, Donald. W. Sands M. Carl Hocker

2 Dublin Court 356 Templeton Drive
Spartanburg, SC 29301 Spartanburg, SC 29306

. "“_ ,
N “\c\m .
JO ANN CHAMPION

SWORN to before me this 5™
day of May, 2015. : ~

o B L) (sEaL)
NOTARY PUBLIC FOR SOUTH CAROLINA

My Commission Expires: ddo= 011

opy M0



BURTS TURNER & RHODES
ATTORNEYS AT LAW
260 NORTH CHURCH STREET

SPARTANBURG, 5.C. 29306

MAILING ADDRESS
F.O. BOX 3408 239304
PHONE: 864-585-8166
* FAX: 864-583-6927

SAM BURTS (1907 - 1982)
NOEL TURNER (1928-2011)
RICHARD H. RHODES

M. NOEL TURNER, W1}

* WILLIAM H. RHODES : May 5, 2015

RYAN F. MCCARTY

Stephanie Sands Smith Mr. Donald E. Sands
360 Templeton Drive Ms. Shirlee K. Sands :
Spartanburg, SC 29306 2 Dublin Court RECEI VED
Spartanburg, SC 29301 APR 15 2(
016
Mr. Donald. W. Sands M. Carl Hocker SC C ’
2 Dublin Court : 356 Templeton Drive ourt of Appea]S

\

Spartanburg, SC 29301, ' Spartanburg, SC 29306

-

Re: Debra S. Switzer vs. Stephanie Sands Smith
2014-CP-42-639

I am enclosing a copy of the Final Order signed by the Honorable Howard W. Miller
dated April 21, 2015 and recorded in the Clerk of Court’s Office on April 27, 2015, together with

proof of service.
; incerely,
{ ':‘ ‘,\u.\m\,\__ _
JoApn Champion
Secretary to Ryan F. McCarty
fic
Enc.

o
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