STATE OF SOUTH CAROLINA-

COUNTY OF RICHLAND

CLARENCE WINFREY,

Claimant/Plaintiff,

AMERICAN FIRE & CASUALTY. -

INSURANCE COMPANY C/O LIBERTY-

MUTUAL GROUP
Carrier/Defendant,
and

The State of South Carolina
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,Defendauts',

FIFTH J—UDICIAL CIRCUIT

IN THE COURT OF COMMON PLEAS

‘This matter is before this —Coﬁn -by motion of the State of South Carolina (“State”)

seeking Judgment on the pleadlngs A hearmg on. the State s Motron was heard on September

10, 2014. The State was represented by T Parkm Hunter and 1. Emory Smrth Jr Jof the South _ "

Carolina Attorney General S Ofﬁee The Plaintiff, Mr. Clarence Wrnfrey, was represented by

Preston F. McDaniel of the McDaniel Law Firm. The insurance carrier, American Fire & _

Casualty Insurance Company c/o Lrberty Mutual Group (‘Carrrer”) was represented by Brett H.

Bayne of McAngus Goudelock & Courre LLC. At the request of Plaintiff’s counsel, another :

hearing was heard January 25, 2016, -after a Form 4 issuing the Court’s ruling was entered. This

matter comes pursuant to the Declaratory Judgment Act. Plaintiff seeks to invalidate S.C. Code

Ann. § 42-9-260 on the grounds that it is facially unconstitutional. Defendants sought to disrniss
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the Complaint and/or -for‘ a judgment on the pleadings based on several' gro'un_ds including
constitutional estoppel. | | |

By way of baekoround Plaintiff has alléged- he was-injured in-a work related accident on
May 22, 2013.. Followrng the May ’)2 2013- accrdent Carrrer began paying weekly temporary
drsabrlrty benefits under the provisions of S.C. Code ‘Ann. § 42 9- 260(A) (1976 as amended)
while conducting an_ investigation on. the compensabilit'y 'o_f Et_he’ “claim. Section™ 42-9-260 -
expressly grants a defendant the right to pay thesev benefits without waiving any grounds for a
| good farth denial. Followmg the cood farth 1nvest1gatron Camer demed Clarmant s claim w1thrn
150 days on September 12, 2013, on the grounds that Clarmant had farled to meet the burden of
proof that he had sustamed a compensable injury under the Workers Compensatron Act—

- Following the denial of beneﬁts .on September 18 2013 Claimant filed a Form 15,
~ Section 111 requesting a hearing pursuant to 4§»’42-9726_0(C_) .w_'1th the ‘Workers” Compensation
Comhission. Then, On October 1, 2013, cr'aimaﬂt’ﬁred- th‘e’underlyin—g‘Sumrnon's and Complaint
n chhland County Circuit Court, asking the court:to declare that the statute under which he had
recerved and accepted temporary disability- benefits, and under Wthh he had 1nvoked hrs rlght to
an expedrted heanng, ) 42-9-260,_1s.unconst1tut10nal. Cl"armant f_ur.ther accusedCarrrer of a bad
faithdenial of benefits, sought a t'emporary restraining Order;.'to,stop"Carrier‘frorn: denying the
claim, and sought an Order from Judge Lee ﬁ:ndlng_the: elairn .c_;ornpensable 'and a\uarding
benefits. On October 1, 2013, Judge Lee 'iss_ued’.the tern.poraryﬁ 'restrainin'g.- orde'r. sought by
Claimant related only to the denial and payment'of benefits..Ju'dge.jLee conducted a hearing on
the temporary restraining order on October- 8, 2013. Judge Lee .dismissed 'the temporary

restraining order on October 9, 2013 based on a lack of jurisdiction to reinstate benefits. Carrier



reinstate beﬁefits; Carrier timely filed an A_nswer an_d. COUnterCiaiﬁ) assertmg nine defénéeS-aﬁd.a. o
counterclairh for costs and fees. | |
After Lhe temporafy Iestraining order'was rescinded, the- Cor'ﬁmi_ss_ionf set'-,Clairria.nf;S'

'Forrf_l 15, Seet.i'on'f'IH‘ier a hearing before Commissioner Beck on November 11, 2013, .to>
detefrnihe Claiman.t"s'entitlement to relief under § 42-9-260. Prior to the hearing',fcetﬁmvissioriler
Beck condueted a srtandzi-rd pre-hearing confer’enc_e as well as a Mo__tiOns Heari'ng :'\:Nhereir_l"
Corrimiss'id_ner Beck_jrul‘ed on all outstahding issues raised by.the motidns._ F_oliowi_n_g-the heat_iﬁg, -
Commissioner .Be-c;k_ issued a Decision and Order on December 5, 20’13”findirn_g' that Carrier h‘ad_.___ '
conducted a go'od faith i-nvestigation. prior to its denial of the claim 'f_er"CIaim-arit-’s faiiﬁfegto ‘meet'
the reqﬁisite bﬁrden o.f proof, anq, therefore, Claimant was not _entivtle'd to {furt'ﬁer‘j relief udaer-§_
42-9;260. Thereafter, V_Cl'aim'a.nt‘t'imely filed a Form 30‘,"appéa{1iﬁ_g_ ii;_é';be,ci's’ion~:gnd f(;)rdér-r_tg{m'_e -
Full -;i‘(;?omn-l"ission in accordance with § 42417-50. The Full'- Comm,iS,s-i'onl afflrmed Cdrhrhi_ésibﬁ'er |
Bec’ka‘ ;Decisi‘o'n 'aﬁd‘ ‘Order wifh. minor amendments, finding: that C'_lé-inrné.mt,Was' n(o‘t: entifled to -
fﬁnher_»rienef under § 42-9-260. | |

| On Oetober 22, 2013, after the hearing Claimant req}ieSte:ti under §A—4:2-9:-26(')fwa,s’ s-ef by
the Commissidn; Claimant filed a Form 50 requesting a heariﬁg--puféuant to §.42-17420; asking
the Commission to ’h’dld a full evideﬁtiary hearing to determine cOmpensabilﬁy of Claimant’s
alleged injuries to Lis head; brain, left hand, left arm, chee_t, heart, and all other organs,nier'nbers, ,
and bod'i_l'y parts. This request fori Hearing was made pursuant to C_laimant’.s'r'igh"t to a-:re‘quest a
hearing under § 42-_1’7—20’, which is eeparate and distinct from his right te-_feqq'est a=hea'r'ingvunder ,
7§ 42-9-260. A hearing notice for the Form 50 hearing was sentlb-y _the Cemmis_s_ion Qﬁbecemﬁe‘r
6, 2013 with expiiCit instructions that the hearing wou’ld be. to " determine cblﬁpensabiﬁty of

Claimant’s alleged injuries to his head, brain,"left han‘d, left arm,.chest, heart, and all- other
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.organs, 'rnernbers, Vand-ibodity:par"ts., ,‘fhe Form 50 hearing was h_eld.bef_ore Comrn_i‘Ssioner ;B.arden- B
onlJ anuary- 13, 2014. Followmg the hearing, Commissioner Bnrden issued a "D_e.cisi_on an'd Order
on February 27,2014. Carri‘erj-tirnely filed an.appeal to the Full‘Comrniesion pursuant to_§ 42_—17;-, A‘
50 based on .le'gnl- erroris_'e'ontéi.-ned::--rn :Cbmrtiiss‘i’oner Barden’s. Deere:i_on andOrder The Full. )
Commission‘afﬁrrne;d.-Cornntissioner Barden’s finding of cornpens'abilit'y for 'the heari"bqt" '
revereed' and denied' cornpensjaibiliity for the alleged brain and vhead.injurie's.
ASubsequentv to Cornndssioner A;Barde.n’rs hearing under § .42%17-’20,'_j J'udg'e. Cooper -
conducted a hearing on all odtstanding motions filed in the de‘cliar?étOry ~judgipen't_'aetronion .
Janunry 15, 2014. .Jndge COoper' issued a Form 4 Order on -J'anu‘a'ry 16, 2014 denying as
premature C-arrief."s' n'l.:(-)ﬁonfb?fe_e.,s’ costs, and other relief related to the request-for a declarertory
judgrnent and- granti‘ng_'Clajrne,nt’s:rn_otion to disrniss ‘Car‘rier’s -conntercleim related to ~the req'uest‘ :

for a -declaratory Judgment Judge Cooper issued a second written Order on J anuary 31 2014

(denying Camer S 12(b)(7) Motron to Drsmrss and orderlng that’ the State of South Carolma (the .

‘State”) be added - as a party pursua.nt to Rule 19 if Claimant wished to proceed to a“
determination of the constltutlonahty of S: C Code Ann. § 42- 9 260 Judge. Cooper demed 2 |
subsequent'Mohon to Alter Or Amend ﬁled by Carner pursuant to.Rule 59(e).

Claimant filed an Arnended Summons and Complaint with the Circuit Court on February
18, 2014 adding the State as.a Defendant Carrler filed an Answer and Counterclarm to the
Arnended Surnmons_ and _Complaint. on March 5, 2014. Carrier has raised nine-defenses in -ts
Amended Ansxrver and Counterclaim tncluding an assertion that it is an improper pnr_ty and
should be dismissed. The State filed its Answer asserting eight defenses and a Motion for
Judgment on the Pleadings pursuant to Rule 12(c) on ,April 21, 2014. Additionally, Carrier has |

filed a Motion for Costs related to the original impropér temporary restraining order.
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Claimant has Speciﬁcal'l_y'.allegcd _t'h'a't. ‘ .the prqvisidns of S.C. Code Amn. § 42-9-
260....(A) violated the [Claimant’s] right ,td due ipr'ocevss of law...(B) that the provisions of §42-9-
260 are in direcr conflict with provis’ionsrbf_..t:}re .Adrrri'r_ristrat'ive _Procedures Act conéc;rrring
notice ja‘n’d rr’e‘aring...a‘nd (C) denies the [‘Clai'rzharrt]r_ equal protection of the laws by creating an
in“atiénal classification...” Claimant has also stated “...pursrrant to S.»C.A Code §42-9-260 the
corrstjtutionality of which r»is- tlre basisof{thé Decrlararoﬁ Judgment Rélief requested.” In a'dditi'o'n?
Claimant presénted to the_Cir_cuift?Col_irt. a s:iéned,'_'vériﬁcatibn aséérti_rrg that the allegations and
issues raised in the Complaint are true, a:(v:cmate,:arrd wrth merit. Claimant also filed a Motion
for éNew Trial with the South Car'olina-Circrlit Court asking for a “...preliminary or prima facie
determination that [S.C. Code Ann. § 42 9- 260] is unconstrtutronal

~ Claimant srrnultaneously requested a hearrng -before the Cornmrssron pursuant to S-C
Code.Ann. § 42-9-260—the very statute he seeks to mvahdate as unconstitutional in thrs Circuit
Court case. On one hand Clarmant has argued to the Circuit Court that S.C. Code Ann. § 42-9-
260 is unconstitutional and on the other har_r_d deman’ds relief from the Commission under the
same.statute;

Constitutional Estbppel isa _prinéiplé 'whiéh' Ar‘ro'luds' .’t:hat ,a. party vlcﬁa‘nnot avail h'_irnsél’fr-of the
provisions of a statute while alAso.v reversin_g hié_'poértrdn and: contending the lavr/_under,whrch he
sought to avail himself is invalid. Typi-caliy-this. issue arises when a party proceeds with an
action, loses, and then' asserts the law trrgé pért}r sought recr)vcry under is unconstitutional.
However, this principle 1S a two-way streét, 50 to speak; 'Speéificarlly,-constirutional estoppel |
prevents -a party from seeking the protections and/or benefits under-the same statute the party

asserts is unconstitutional. Because Claimant received multiple benefits under the statute—
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including " tempo_rary benefits and a -pbst_—termlnation hearjng—Clal.rnan.t'--_is estopped from
chal-lenging the-constitutionality of 42-9-260. | |

It is an elementary fundamental rule of constitutional law that one xnay_ not '-retain-'the . |
beneﬁts of the Act while- attackmg the constltutlonahty of one of 1ts 1mp0rtant condltlons

:Fahey AN Mallonee 332 U. S 245 67 S Ct 1532 91 LEd 2030 (1947) cmng Umted States V.

»C1tv and - Countv of San Franmsco 310 U.S. 16, 29, 60 S Ct. 749 756 84 LEd 11050 (1940)
Additionally, the United Stated ‘Supreme Court has long held that “[o]ne who invokes the

prov151ons of law may not thereafter questlon 1ts constxtutlonahty » Buck V. Kuykendall 267

US 307, 316, 45 S.Ct. 324, 326 (1925) These cases make 1t clear a htlgant cannot
s1mult_an_eo_usly obtam -benefits under a. statute whlle a'rgumgl‘the »sar_ne statute 1t» is
unconstltutlonal Because Claimant -availed hlmself of the beneflts of the Act, 1nclud1ng 42-9-
260, Clalmant 1s not permitted-to now challenge the const1tut10na11ty of 42-9- 260

The _common law has long ~recogn12ed the doct-rme (Sf cons'tltut'to'nal.e'stoppel and has
refused.to allow litigants to challenge statutes under- wh1ch they have voluntanly recewed

beneflts Stnckland V. Flue Cured Tobacco Co- OD Stabthzatlon Corp 643 F Supp 310 G) S.C.

1986), cmng US. v. CltV & County of San Franmsco 310 U.S. 16 60 S.Ct. 749 84 L.Ed. 1050

(1940); Ashwander v. Tenessee Valley Authontsl 297 US 288 56 S.Ct. 466 80 L.Ed. 688

(1936) See also Ross v. Lmscomb 83 S.C. 136 65 S.E. 451, 456 Am St Rep 794 (1909)( Ta]

party invoking the provisions of a statute is not in a 'posmon to -ralse_ the quesnon of its

constitutionallty.”); Federal Deposit Ins. Corp. v. American :Ba_nk.' Trust Shares, Inc., 460 F.
Supp. 549, 556 (D.S.C. 1979) (“one who utilizes an Act to gain advantages . . .'is estopped from

questioning the validity of its vital conditions.”)



Clarmant voluntarrly benefrted under § 42-9- 260(A) by acceptmg and deposmng
payments of weekly temporary drsabrllty whrch Carrier voluntarrly pard to hrm pursuant to- thrs
statute. After Carrrer 1nvoked its right to terminate beneﬁts pursuant to § 42 9 260(B)(3)
Clarmant 1nvoked h1s rrght to-an expedrted hearing under § 42-9- 260(C) Claimant recelved his
expedrted hearrng pursuant § 42-9:260(C) on November 11th 2013 This matter ‘was ruled upon
.and the wrrtten Decrsron and ‘Order of the Commissioner was served on December Sth 2013
' Whrle Clarmant was reapmg all the benefits prov1ded under. § 42-9- 260 before the Workers :
‘Compensatmn Claunant attempted to srmultaneously ask the courts to declare unconstrtutronal
the Very statute from.,whrch he' Was b_eneﬁttmg. |

. Addrtronally, whrle Clarmant alleges he has a property 1nterest in beneﬁts that are
-voluntarrly paid by.a prrvate insurance company prior to any. actron by the. Camer in ac'cordancen
with § 42- 9- 260(A) he is- st111 subject to the languaoe of that statute The law clearly states that-
“an employer may start temporary dlsablllty payments 1mmed1ately and may conttnue those
payments‘ for up to_ 150 days."rS-.C. Code Ann. 42-9-260(A). 'Furtherrnore the statute. -allows
employers fo* ‘terminate or suspend the temporary disability beneﬁts 1mmed1ately at- any trme_
w1th1n the 150 days S C Code Ann. 42 9- 260(B) The employer had the rrght to termmate the .
temporary drsablhty payments to Claimant after complettng a good farth mvestrgatron and within |
the 150 days. This a‘c_:trOn .wa‘s:d_o_ne in accordance with the statute. h
Therefbre; for the foregoing 1easons, and based on the statute and the fact 'that Clalr_n‘an_t |
_beneﬁtted' from ,the- statute he seeks to invalidate in this action, Carrier and the State are. entitled -

to judgment on the merits ‘and,therefore, judgment on the ‘pleadings is rendered in favor of

Generally the Workers Compensatlon Act does not prescnbe a time limitation. during which a Hearing must be
held after a request is received. See § 42-3-180; § 42-17-20; § 42-17-40. The General Assembly granted certain
petitioners the right to an expedited hearing that must be held no more thari 60 days followmg the date of the request
in the limited crrcumstances provided for under § 42-9-260(C) and § 42:9- 260(D)
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Carrier and the State Furthermore this Court does -not need to decide the declaratory ]udgment
or any other issues regardmg thls matter because: the constitutional estoppel issue is dlsposmve

Futch v McAlhster Towmg of Georgetown Inc 335 S.C. 598 613, 518 S E2d 591 598

ITIS SO okDERED.”_'-- o " Y, 5 o

DeAndrea G. Benjamm
Judge Fifth Judicial C1rcu1t e

(1999)

Fébruary ”7 ,2016



