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, STATEMENT OF THE CASE
: 'Th'js matter is before me pursuant to the appeal of Richard Stogsdill (Appellant) from the
final decision ‘of Respondent, South Carolina Department of Health and Human Services
(DHHS). Respondent determined that Appellant failed to state that DHHS by its agent,
Department of Disabilities and Special Needs (DDSN), committed an error in fact or law in
reducing Appellant’s services. Appellant timely appealed that decision to the Administrative

Law Court (ALC or Court). The ALC has jurisdiction to hear this matter pursuant to S.C. Code
Ann. § 1-23-600 (Supp. 2012). - -

_ ; STANDARD OF REVIEW .
This case is before the Court as an appeal from a Final Order of DHHS pursuant to S.C.
Code Ann. § 1-23-600(D) of the Administrative Procedures Act (APA). An Administrative Law
Judge reviews the case in an appellate capacity under the APA. In South Carolina, the
provisions of the APA, specifically, Section 1-23-3 80(A)(6), govern the circumstances in which
an appellate body may reverse or modify an agency decision. That section states:

The Court may reverse or modify the decision if substantial rights of the appellant have
been prejudiced because the administrative findings, inferences, conclusions or

decisions are:
(a) in violation of constitutional or statutory provisions;



(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other error of law;
(e) clearly erroneous in view of the reliable, probative and substantial evidence

on the whole record; or
(f) arbitrary or capricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(A)(6) (2009).

A decision is supported by “substantial evidence” when the record as a whole allows
reasonable minds to reach the same conclusion reached by the agency. Bilton v. Best Western
Rovyal Motor Lodge, 282 S.C. 634, 321 S.E.2d 63 (Ct. App. 1984). The well-settled case law in

this state. has also interpreted the rule to mean that a decision will not be set aside simply because

reasonable minds may differ on the judgment. Lark v. Bi-Lo, 276 S.C. 130, 276 S.E.2d 304
(1981). The fact that the record, when considered as a whole, presents the possibility of drawing

two inconsistent conclusions from the evidence does not prevent the agency's finding from being

supported by -substantial evidence. Waters v. South Carolina Land Resources Conservation
Comm'n, 321 S.C. 219, 467 S.E.2d 913 (1996) and Grant v. South Carolina Coastal Council, 319
S.C. 348, 461 S.E.2d 388 (1995), both citing Palmetto Alliance, Inc. v. South Carollina Public
Service Comm'n, 282 S.C. 430, 319 S.E.2d 695 (1984). See also, Miller v. State Roofing Co.,
312 S.C. 452, 441 S.E.2d 323 (1994) and Bilton, 282 S.C. 634, 321 S.E.2d 63 (Ct. App. 1984).

In applying the substantial evidence rule, the factual findings of the administrative

agency are presumed to be correct. Rodney v. chhelm Tire.Co., 320 S.C. 515, 466 S.E.2d 357

(1996), citing Kearse v. State Health and Human Serv1ces Finance Comm'n, 318 S.C. 198, 456

S.E.2d 892 (1995). Furthermore, the reviewing court is prohibited from substituting its judgment
for that of the agency as to the weight of the evidence on questions of fact. Grant v. South
Carolina Coastal Council, 319 S.C. 348, 461 S.E.2d 388 (1995), citing Gibson_v. Florence
Country Club, 282 S.C. 384 318 S.E.2d 365 (1984). Finally, the party challenging an agency

action has ‘the burden of proving convincingly that the agency's decision is unsupported by

substantial evidence. Waters v. South Carolina Land Resources Conservation Comm'n, 321 S.C.
219, 467 S.E.2d 913 (1996), citing Hamm v. AT&T, 302 S.C. 210, 394 S.E.2d 842 (1994).

Of course, the ALC may always reverse or remand a decision, which is affected by an
error of law. Gilliam v. Woodside Mills, et al., 312 8.C 523, 435 S.E.2d 872 (Ct. App. 1993).




However, in reviewing the errors of law asserted by the Appellant, the ALC does need to give
deference to the Department's interpretation of its own rules and the relevant federal rules and

manual provisions applied. Hampton Nursing Center v. State Health and Human Services
Finance Commission, 303 S.C. 143, 399S.E. 2d 434 (Ct. App. 1990) and Ruocco v. S.C. Board

of Registration for Professional Engineers and Land Surveyors, 314 S.C. 111, 441 S.E. 829 (Ct.
App. 19%4).

- FACTS/BACKGROUND

Appellant in this matter is a Medicaid-eligible individual, who has been receiving
services under the South Carolina Mental Retardation/Related Disabilities (MR/RD) Waiver.
Under this Waiver, beneficiaries can be provided a mix of services through the Department of
Disabilities and Special Needs (DDSN). Waivers are mechanisms within the Medicaid Program
under which, by having certain generic requirements of the Medicaid program “waived,” States
are able to provide services to individuals in ways not allowed under the regular Medicaid
Program. On January 1, 2010, the five-year renewal of the MR/RD Waiver, as approved by the
Centers for Medlcare and Medicaid Services (CMS) went into effect. The renewed. Waiver ._
included a cap or hmlt on some services and excluded others. '

" DDSN is responsible for the day-to-day operation of the Waiver. DHHS is the agency

that administers the South Carolina Medicaid Program and is responsible for ‘the overall
administration of the Waiver. This appeal is directly from the DHHS Decision suslaining the
action of DDSN redixcixlg services to Appellaﬁt. The reduction was the result of the limitations -
set forth in the renewed Waiver. . | ' (
_ Prior to the Waiver changes, Appellant was recexvxng a combined 63 hours of Personal -
~ Care Aide and Companion Care services per week and about 36 hours of Respite Care per week.
Personial Care Aide II (PCAII) services consist of hands-on personal care that a person needs to
accomplish their activities of daily living such as bathing, toileting, dressing and eating. Adult
Companion Services are similar to PCAII services but include an aspect of community
integration. Respite Care can be a range of services, including personal care but is designed to
provide services when the normal caregiver is absent or needs relief.

The Waiver capped any combination of PCAIl and Adult Companion services at 28

hours per week. The normal cap for Respite Services under the new Waiver is 68 hours per

month (or almost 16 hours per week), but exceptions can be granted for up to 240 hours per



month (or about 56 hours per week). Under the new limits, Appellant’s services were reduced

to 28 hours of PCAIll-type services (including Adult Companion services) per week and 68
monthly hours of Respite Care. After the initial cuts, Appellant’s Service Coordinator applied
for an increase in Respite Care, and Appellant was granted a total of 172 hours of Respite Care
per month (or about 40 hours per week).

In accordance with the new Waiver, Appellant’s Occupational and Speech Therapies
were discontinued. After Reconsideration was denied, Appellant appealed the reductions and the
elimination of services to the DHHS Appeals Division. In the Decision of the Department’s
Hearing Officer, the actions of Respondent were sustained. Appellant subsequently appealed
this decision to the Administrative Law Court.

STATEMENT OF ISSUES ON APPEAL
1. Does the substantial evidence in the Record on Appeal support Respondent Southt

Carolina Department of Health and Human Services’ decision that changes in the walver service

were lawfully made? _
2. Does the agency appeals process have defects that deprive Appellant of due process?
3. Does the substantial evidence in the Record on Appeal support Respondent South

Carolina Department of Health and Human Services’ decision that the previd_us Administrative
Decision relat.ing'_ to Appellant was carried out insofar as the changes were permitted in the
waiver? o | _ "
4. Does the substantial evidence in the Record on Appeal support“ Respondent South | _
Carolina Department of Health and Human Services’ decision that the integration mandate ofthe
Olmstead case was not violated? - ' | |
~ DISCUSSION
1. Changes in Waiver '
Section 1915(c) of the Social Security Act [42 USC §1396n(c)] permits states to waive
the requirement that persons with mental retardation or a related disability live in an institution in
order to receive certain Medicaid services. “[The program] allow(s] states to experiment with
methods of care, or to provide care on a targeted basis, without adhering to the strict mandates of
the Medicaid system.” See Bryson v. Shumway, 308 F. 3d 79 (1" Cir. 200%_), cited in Doe v.
Kidd, 501 F.3d 348 (4™ Cir. 2007). Under S.C. Code Ann. §44-6-5 et seq. DHHS is the single
state agency designated to administer the South Carolina’s Medicaid Program. §1902(a)(5) (42




USC §396a(a)(5)] and 42 CFR §431.10.

Respondent has the statutory authority to enter into a Waiver agreement with the Centers
for Medicare and Medicaid Services (CMS), the federal agency that administers the Program.
The major changes include the new limits on Personal Care Aide Services (PCA), Adult
Companion Services (ACS), and Respite Care. Speech Language pathology, Occupational and
Physical Therapy are among the services eliminated. The elimination of “daily” respite is a
reimbursement change, which does not elimiﬁate the service. Therefore, the Departments have
properly exercised their authority to amend the Waiver, and CMS, the responsible federal agency
has approved the change.

A general notice was sent out to all DDSN clients notifying them of the pending changes
. and encouraged those affected to work with DDSN Service Coordinators (case managers) to
. mediate the impact of the new service limits. Service coordinators were trained in the changes. '
Notices were sent to all beneficiaries who were directly impacted. Service Coordinatois
contacted the effected clients in order to hélp rearrange services to get needed coverage within
the new Waiver limits. |

-The general requirements of the services are set forth in 42 CFR §440 230 Sufﬁ01ency

of amount duration, and scope, and read as follows:

(2) The [State Medicaid] plan must specify the amount, duration, and scope of each
. service that it provides for-- o :

(1) The categorically needy; and

(2) Each covered group of medically needy.
(b) Each service must be sufficient in amount, duration, and scope to reasonably
achieve its purpose. '
(c) The Medicaid agency may not arbitrarily deny or reduce the amount, duratlon or
scope of a required service under Sec. Sec. 440.210 and 440.220 to an otherwise
eligible recipient solely because of the diagnosis, type of illness, or condition.
(d) The agency may place appropriate limits on a service based on such criteria as
medical necessity or on utilization control procedures. (Emphasis added)

However, §440.230(b) means adequacy of the service as a whole.  Therefore, the Hearing
Officer could have made a finding that the services to this specific Appellant were insufficient,
but would not be able, under §440.230(b) to generalize to the adequacy of the services provided

within the Waiver program.



Services have been provided with reasonable promptness, even assuming that the

provision of services is included in the reasonable promptness provisions. Sec. 1902(a)(8) [42
USC §1396a(a)(8)] provides as follows:

A State plan for medical assistance must—

(8) provide that all individuals wishing to make application for medical assistance under

the plan shall have opportunity to do so, and that such a351stancc shall be fumnished with

reasonable promptness to all eligible individuals;
In his Decision, the Hearing Officer specifically found that the services were provided with
reasonable promptness. There seems to be a split among the federal circuits with respect to the
meaning of the “reasonable promptness” provision, and this and other legal issues were
preserved in the Decision for future review. Some courts have held that the reasonable

prompiness prov1510n only means prompt payment for services received and, by 1mpllcat1on, not

assuring that the ‘services themselves are rendered_. - See, Egual Access for El Paso. Inc. v.

Hawkins, 562 F.3d 724 (S5th Cir.2009); Brown v. Tenn. Dep't of Finance & Admin, 561 F.3d .

542; 544-45 (6th Cir.2009); Doe v. Kidd, 501 F.3d 348, 355-56 (4th Cir.2007) and Bruggeman v.
Blagojevich, 324 F. 3d 906 (7th Cir. 2003). A few circuits and district courts have gone in the
other direction and have treated the Medicaid Act as requiring a state to provide certain actual
medical services. Bryson v. Shumway, 308 F.3d 79, 81, 88-89 (1st Cir.2002); Doe v. Chiles, 136
F.3d 709, (11th Cir.1998); Boulet v. Cellucci, 107 F.Su;;p.Zd 61 (D.Mass.2000).

The controversy stems from the definition of “mediéal assistance” in 42 USC §1396d(a), which

now reads as follows:

(2) The term “medical assistance” means payment of part or all of the cost of the
following care and services or the care and services themselves, or both.

Before the Hearing Officer’s Decision in this matter, the underlined and bolded part was added
by the Patient Protection and Affordable Care Act (ACA, Pub.L 111;145) effective March 23,
2010. Although the legislative history does indicate that this amendment was intended to correct
any misunderstandings of the meaning of the term, it is still for courts to determine the
retroactive effect, if any, of the amendment. In any case, any misunderstandings are not relevant
here because the Hearing Officer had substaﬂtial evidence to find that services themselves had

been provided with reasonable promptness. It is the amount of the services that is at issue here.

10



The Program' Coordinator from the District Office received an application from the
Service Coordinator to increase the Respite Care to make up for the reduction in PCAII Services.
_ The application was from the Service Coordinator, Ms. Yankdwitz. The Service Coordinator
had recommended 228 hours of respite services per month. This took into consideration the
attending physician’s orders, as was required in the previous Administrative Decision. The
Service Coordinator’s request was within the limits created by the new Waiver. Therefore, I find
that the substantial evidence in the Record on Appeal supports the finding that the changes in the
waiver were lawfully made. '

2. Due Process
Appellant assetrts that DDSN’s initial notice to Appellant about the reduction in services

was defective and in violation of due process because it did not comply with the following

regulation:

§431.210 Content of notice.

A notlce required under Sec. 431.206 (c)(2), (c)(3) or (c)(4) of this subpart

must contain--
(a) A statement of what action the State, skllled nursing facility, or nursing

~ facility intends to take;
(b) The reasons for the intended action;
(c) The specific regulations that support, or the cha.nge in Federal or State law

that requires, the action;
(d) An explanation of--
(1) The individual's right to request an evidentiary hearmg if one |

is available, or.a State agency hearing; or -
(2) In cases of an action based on a change in law, the circumstances under

which a hearing will be granted; and
(¢) An explanation of the circumstances under which Medicaid is continued if a

hearing is requested.

Specifically, Appellant complains that the notice does not ade(quately describe the action taken

by the agency. .
The “regulations that support... the action” are set forth in the géneral description of the

home and community based waivers in 42 CFR §440.180 of the Medicaid Regulations which

reads in pertinent part:

440.180 Home or community-based services.

11



(a) Description and requirements for services. ““Home or community-based
services" means services, not otherwise furnished under the State’s Medicaid plan,
that are furnished under a waiver granted under the provisions of part 441, subpart
G of this chapter.

(1) These services may consist of any or all of the services listed in paragraph
(b) of this section, as those services are defined by the agency and approved by
CMS.

Appellant alleges that his parents were warned that they would be responsible for the cost of
services provided during the pendency of the appeal. This is set forth in 42 CFR §435.602(a)
which is included in Part 435, Eligibility, of 42 CFR, Subpart G entitled General Financial
Réquirements and Options:

Sec. 435.602 Financial responsibility of relatives and other individuals.

(a) Basic requirements. Subject to the provisions of paragraphs (b) and (c) of
this section, in determining financial responsibility of relatives and other persons.
for individuals under Medicaid, the agency must apply the following requirements
and methodologies: , : _ .

(1) Except for a spouse of an individual or a parent for a child who is under age-
21 or blind or disabled, the agency must not consider income and resources of any
relative as available to an individual. ‘

(2) Ini relation to individuals under age 21 (as described in section 1905(a)(i) of

" the Act), the financial responsibility requirements and methodologies that apply-
include considering the income and resources of parents or spouses whose income
and resources would be considered if the individual under age 21 were dependent
under the State’s: approved AFDC plan, whether or mnot they are actually
contributed, except as specified under paragraphs (c) and (d) of this section. These
requirements _and methodologies must be applied in accordance with the
provisions of the _ R '
State's approved AFDC plan. - : .

(3) When a couple ceases to live together, the agency must count only the
income of the individual spouse in determining his or her eligibility, beginning
the first month following the month the couple ceases to live together.

(4) In the case of eligible institutionalized spouses who are aged, blind, and
disabled and who have shared the same room in a title XIX Medicaid institution, -
the agency has the option of considering these couples as eligible couples for
purposes of counting income and resources or as eligible individuals, whichever is
more advantageous to the couple.

This addresses the calculation of Medicaid eligibility. The Medicaid Fair Hearing regulations
allow the agency to recoup the cost of services maintained during the pendency of an appeal:

Sec. 431.230 Maintaining services.




(a) If the agency mails the 10-day or 5-day notice as required under Sec.
431.211 or Sec. 431.214 of this subpart, and the recipient requests a hearing
before the date of action, the agency may not terminate or reduce services until a
decision is rendered after the hearing unless--

- (1) It is determined at the hearing that the sole issue is one of Federal or State
law or policy; and

(2) The agency promptly informs the recipient in writing that services are to be
terminated or reduced pending the hearing decision.

(b) If the agency's action is sustained by the hearing decision, the agency may
institute recovery procedures against the applicant or recipient to recoup the cost
of any services furnished the recipient, to the extent they were furnished solely by
reason of thlS section.

Appellant alleges that ex parte communication took place in violation of SC Code Ann. §
1-23-360 which provides:

SECTION 1-23-360. Communication by members or employees of "agency
assigned to decide contested case.
Unless required for the disposition of ex pane matters authonzed by law,
members or employees of an agency assigned to render a decision or to make:
findings of fact-and conclusions of law in a contested case shall not communicate;
directly or indirectly, in connection with any issue of fact, with any person or
party, nor, in connection with any issue of law, with any- party or his.
representatlve, except upon notice and opportumty for all parties to part101pate '
An agency member: :
(1) May communicate with other members of the agency; and
(2) May have the aid and advice of one or more personal assistants. -
Any person who violates the provisions of this section shall be deemed guilty of a
" misdemeanor and upon conviction shall be fined not more than two hundred fifty
dollars or imprisoned for not more than six months.

Ex_parte communication was not done by the Hearing Officer, llowever, there was preliminary
communication which took place between DDSN and the Director of the Appeals Division. This
communication has not been shown as prejudicial. The person identified by Appellant as having
violated this provision was, at the time, the Director of the Division of Appeals and Hearings.
He was not the persen assigned to make the findings of fact and conclusions of law in this case.
Even if he had been the person, it goes against reason that the adjudicator cannot find out what

the posture of the case is before issuing a Notice of the Hearing. For the foregoing reasons, |

" find that adequate due process was afforded to Appellant.

3. Previous Administrative Decision

Respondent asserts that the Decision in the 2009 case of [Appellant] v. SCDHHS, 09-

13



MISC-017 was a final Order, which the Hearing Officer expected to be carried out. Respondent
did not object to the incorporation of the previous case, and the record reflects that the Hearing
Officer in this case reviewed it. However, the Hearing Officer declined to apply it dispositively
to the Appellant’s need for care at this time. Respondent asserts that the previous case ended
with the Remand and the Hearing Officer did not retain jurisdiction of the case for further
review. The Court agrees.

During the time the previous Order was being implemented, the new Waiver required all
services to be reevaluated, taking into consideration the new limits. The evidence substantiates
the Hearing Officer’s decision to examine the reduction in services to Appellant brought on by
the new wavier limits. Moreover, it appears that upon remand to the DDSN, Appellant’s case
was reevaluated and reauthorized by the new Service Coordinator, taking into account the orders
of the Appellant’s’ attending physician. The substantial evidence reflects that the previous
administrative decision was carried out while con'forrning- with the changes in the Waiver.

. 4. The Olmstead Mandate '
. Olmstead v. L.C. ex rel Zimrig, 527 U S. 581 (1999) sets forth the requlrements for the-

administering of waiver services. Neither Olmstead nor the DDSN’s enabling statutes requires

the Department to maintain service at the pre-2010 level. The new waiver went into effect on
January 1, 2010. At that time, Appellant was receiving a combined 69 hours of Personal Care
Aide and Compamon Care services per week and about 36 hours of Respite Care per week.

Under Olmstead, States are requxred to provide community-based treatment for persons

with mental dlsabllmes when the State’s treatment professionals determine that such placement
is appropriate, the affected persons do not oppose such treatment, and the placement can be
reasonably accommodated, taking into account the resources available to the state and the needs
of other with mental disabilities. Id. at 587. '

Appellant argues that the Supreme Court in Olmstead saxd that if the person wants to live
in the community and the State’s treating professionals think he can and the State can reasonably
accommodate such a placement, then the person should be supported in the community. The
proposed cuts in services to Appellant, could lead to his having to be institutionalized, and,
therefore, the cuts should be prohibited.

Appellant is living in the community, and it is speculative as to whether the reduction in

services will cause him to be institutionalized. If it is assumed to be true that he would be
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institutionalized, the State’s responsibility under Olmstead (to support a person in the
community) is not boundless. Olmstead, at 603. If the accommodation would fundamentally

alter the State’s program, the State does not have to make the accommodation.

ORDER : "
THEREFORE, IT IS HEREBY ORDERED that the decision of the South Carolina
Department of Health and Human Services is AFFIRMED.

CAROLYN €. MATTHEWS(_
Administrative Law Judge ‘

March 13, 2013
Columbia, South Carolina

CER) BUAROE SERVICE
This i3 to certify ihat 2 usiersigned as this date
served this order in the above entided action upon all
partis ta this caust by depositing a copy hereof,
in the United States mait, postage paid, of in the lrteragency
Mail Service addressed te the party{es) or thelr attomey(s).

mis_L3 _dayot Tadchn 20K
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FINAL ADMINISTRATIVE ORDER IN THE APPEAL MATTER OF RS.
(PETITIONER) v. SCDHHS (RESPONDENT)

Appeals Case #10-MISC-042 (MR/RD)

MID# 7715326001
Hearing Date: May 11, 2010

JURISDICTION

Procedure in this case is governed under the authority granted by the South Carolina General
Assembly to the South Carolina Department of Health and Human Services (SCDHHS) to
administer various programs and grants (See e.g., S.C. Code Ann §44-6-5, et seq.). This
appeal has been conducted pursuant to the provisions of the Appeals and Hearings
regulations of the SCDHHS (S.C. Code Ann. R. 126-150 et seq.) and the South Carolina
Administrative Procedures Act (S.C. Code Ann. §1-23-310 et seq.)

STATEMENT OF THE CASE

The Petitioner is a Medicaid-eligible individual, who has been receiving services under the
South Carolina Mental Retardation/Related Disabilities (MR/RD) Waiver.  Under this
Waiver, beneficiaries can be provided a mix of services through Department of Disabilities
and Special Needs (SCDDSN). Waivers are mechanisms within the Medicaid Program

" under which by “waiving” certain generic requirements of the Medicaid Program the federal

government permits States to provide services to individuals in ways not allowed under the .

regular Medicaid Program. On January 1, 2010, thé fivé-year renewal of the MR/RD

Waiver, as approved by the Centers for Medicare and Medicaid Services (CMS), went into
effect. The renewed Waiver included a'cap or limit on some services and excluded others.

The SCDDSN is responsible for the day-to-day operation of this Waiver. The Department
of Health and Human Services (Department, DHHS, Respondent) is the agency that
administers the South Carolina Medicaid Program, and so, is also responsible for the overall
administration of the Waiver. This appeal is directly from a DDSN Reconsideration of a
reduction in services to the Petitioner. The reduction was the result of the limitations set
forth in the renewed Waiver. The Reconsideration upheld the original reduction, thus, this
appeal is before the Appeals Division of the DHHS. In this case, the hearing was held on
Tuesday, May 11, 2010, at which time [ asked for Briefs on the many legal issues raised in
the appeal and as further put forth at the hearing.
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It appears that as the time for the January 1, 2010, limitations in the Waiver services was
getting close, the DDSN Service Coordinators (the workers who coordinate the participants’
care) began to talk with participants about the cuts and what adjustments could be made so
that there would, insofar as possible, be no gaps in services. However, because the
Petitioner did believe that there would be gaps in his service, he asked, in accordance with
the proper procedure, that the Director of DDSN reconsider the DDSN’s actions and
maintain his services to pre-January levels. The Director of DDSN denied that request (See
the Reconsideration Decision) and, therefore, appeal was made to the DHHS Division of
Appeals and Hearings, as is also proper.

ISSUES

Thus, the issue before me in this case is whether the SCDDSN acted correctly in reducing
the Petitioner’s services. Both sides in this matter have filed briefs on this and many other
issues wexghmg on the matter. The original appeal, dated February 11, 2010, raised a
number of issues, summarized below:

1. The reduction and termination of certain Waiver services without proper Notice;

2. The failure to apply reasonable medical standards in determining service needs;

3. Violation of the notice requirements of due process and the promptness requirements
established by the Centers of Medicare and Medicaid Services (CMS);

4. Violation of Olmstead v. L.C., 527 U.S. 581 (1999) and related CMS directives;

5. Failure to use the federal stimulus funds to maintain the Petitioner’s services.

The Respondent’s Prehearing Brief, with attachments, dated May 6, 2010, attempted to
explain how:

I. The Respondent and it’s agent the SCDDSN had the authority to amend the Waiver
so as to reduce the services, and properly did so; '

2. That the Departments had applied reasonable standards of medical necessity in
serving the Petitioner; _

3. That the prbper due process and standards of promptness were followed:

4. That, in reducing services, the Departments did not violate Olmstead v. L.C., 527
U.S. 581 (1999) and other related federal laws; and

5. That the federal stimulus funds did not impact the case at all.

The Petitioner’s Post-hearing Brief, in addition to further arguing the issues set forth above

by example and caselaw, expanded upon the following issues, which I believe were raised at_

the hearing:
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[.  That the Waiver Amendment was not a change in law;

2. That in a previous appeal, the Hearing Officer had found that the Petitioner needed
certain services and thus the capped services did not meet his needs; and

3. That, the budget explanation for the reduction is a pretext since the reductions will
actually result in the same payments to DDSN.

The Respondent’s Post-hearing Brief was dated June 14, 2010 and dealt with the due
process and the Olmstead issues mostly by attempting to distinguish the caselaw presented
by the Petitioner.

I was expecting additional information, but I believe that I did not clearly communicate that
during the hearing and since it appears that I have sufficient information te decide the
matter, I will now do so. After June 14, 2010, no further information was submitted. 1
apologize for the delay in rendering the Decision. Our normal cases involve one or two
factual issues and normally one legal issue at most. There were a number of legal arguments
raised in this case, which had to be studied. During that process, I took comfort in knowing
that the Petitioner’s services were maintained at the pre-2010 level during the pendency of
the appeal. '

INFORMATION BEFORE THE HEARING OFFICER

1. Iam generally familiar with the operations of the Departments’ and with the Waiver
at issue here;

2. ' have the legal Briefs mentioned above;

3. I have the DDSN Director’s Reconsideration determination and a clarification that
was réquestcd from DDSN about the effects of the reduction on the Petitioner’s
services (Respondent’s Exhibit #1);

4. I have the testimony of the following individuals:

a. Ms. Dawn Shealy, from the county Department of Special Needs (DSN)
Board was familiar with the services the Petitioner was receiving and signed
the decision granting the Petitioner additional Respite Services.
b. Mr. Jacob Chorey, of the central DDSN office, is the current Waiver
Coordinator who is responsible for the overall operation of the Waiver.
¢. Ms. N.S. is the Petitioner’s mother and is one of his caregivers.
5. @'have the following documents.

a. Petitioner’s Exhibits:




Exhibit 1.

Exhibit 2.

SC Supreme Court Petition in the case of Karen W. v. DHHS et al., a
December 23, 2009, Complaint in the Original Jurisdiction of the
Supreme Court (of South Carolina) seeking a mandamus for the
provision of federal funds to maintain SCDDSN services. :

A “Review Of The MR/RD Waiver As Operated By The Department

. Of Disabilities And Special Needs,” performed by the SCDHHS

Exhibit 3.

Exhibit 4.

Exhibit 5.

Exhibit 6.

Exhibit 7.
Exhibit 8.
Exhibit 9.

Exhibit 10.

" Exhibit 11.

Exhibit 12.-

Exhibit 13:

Exhibit 14.

Exhibit 5.

Division of Audits, dated February 28, 2006;

A seventy-five page document by Protection and Advocacy for
People with Disabilities, Inc., entitled “Unequal Justice For South
Carolinians with Disabilities: Abuse and Neglect [nvestigations;”

A seventy-five page document by Protection and Advocacy for _

People with Disabilities, Inc., entitled “No Place to Call Home: How
South Carolina Has Failed Residents of Community Residential Care
Facilities;” . .

An eighty-page, December 2008 Review of the Department of
Disabilities and Special Needs by the Legislative Audit Council;

A Detailed Claims Report, showing Medicaid payments made on
behalf of the Petitioner from August 2001 to December 2008,

The Minutes of the -August 20, 2009 meeting of the SCDDS_N

Commission;

The Minutes of the May 21, 2009 meeting of the SCDDSN -

Commiission;
The Minutes of the May 19, 2009 meeting of the SCDHHS Medical
Care Advisory Committee;

An AARP Public Policy Institute paper on State Long Term Care -

Reform with an October 15, 2009; letter from David Goodell,
Associate State Director, Operations of SCDDSN attached;

A Direct Care Alliance, Inc. Policy Brief No. 13 on “The Best and
Worst State Practices in Medicaid Long Term Care;”

The Minutes of the State Budget and Control Board Meeting of '

September 3, 2009;

A White House Press Release, dated June 22, 2009, about President
Obama’s commemoration of the anniversary of the Olmstead
decision;

The Cost Factor Estimates (5 year) of Appendix G-2 of the previous
Waiver;

Part of Appendix J: Cost Neutrality' Demonstration of the January 1,
2010 Waiver document;
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Exhibit 16.
Exhibit | 7.
Exhibit 8.
Exhibit 19.

Exhibit 20.

Exhibit 21.
Exhibit 22.

Exhibit 23.

Exhibit 24.

Exhibit 25.
Exhibit 26.

Exhibit 27.
Exhibit 28.
Exhibit 29.
Exhibit 30.
Exhibit 31.

Exhibit 32.

Exhibit 33.

A page, dated December 2" 2009, entitled “Briefs Filed in Three
States to Enforce Supreme Court’s Qlmstead Decision;”

A copy of S.C. Code Ann. §44-26-140;

A'June 11, 2009, letter from Emma Forkner, the Director of SCDHHS
to Suzanne Bostic, Director of the Center for Medicaid and State
Operations at the US Department of Health and Human Services;

A Detailed Claims Report, showing Medicaid payments made on
behalf of the Petitioner from March 2007 to December 2008;

A June 9, 2009, memo from Eugene A. Laurent, Ph.D., the State
Director of DDSN to the Executive Directors and DDSN Boards,
Subject: Apology;

A 2/26/2010 letter from the DDSN Commission to State
Representative Daniel T “Dan” Cooper; :
The United States’ Amicus Curiae Memo in the Marlo v. Cansler

case; :
The. United States. Memo in Support of Motion for Summary
Judgment in Marlo v. Cansler, CA No: 5:09-CV-00535-BO (W.D.
NC, 12/23/2009);

A National Health Law Program dlscussmn of Crabtree v. Goetz;
M.D. Tenn.);

Knowles v. Horn, CA No: 3:08-CV-1492-K (N.D. Tx., 2/10/2010);
Moore _v. Medows, CA No: 1:07-CV-631-TWT (N.D. Ga,
12/9/2009); '

The Affidavit of the Petitioner’s behavioral s'upport'and counseling

-provider;

The Affidavit of the Petitioner’s attendmg physician;

The Affidavit of the Petitioner; o

A Notice of Termination of Service, dated 1/1 1/10, sxgned by Ms.
Kimberly Bennett and directed to Hawthorne Medical Equipment;

A Notice of Termination of Service dated 1/11/10, signed by Ms.
Kimberly Bennett and directed to Home Remedies;

A June 2009 e-mail exchange between Ms. S., the Petitioner’s mother
and a member of the DDSN’s Commission;

Page 47 of the DDSN 2008-09 Accountability Report containing a
graph of the cost of institutional versus community services;

b. Respondent’s Exhibits:

Exhibit 1.

18 February 2010 Memo from Jacob Chorey to Vastine Crouch about
the new Waiver effects upon the Petitioner;
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Exhibit 2. The Respondent’s Pre-hearing Brief;

Exhibit 3. March 1, 2010 Memo from Dawn Shealy to Service Coordinator,
Suzanne Yankowitz granting an exception to the Waiver limit of
Respite Services (to 172 total hours per month).

Exhibit 4. November 6, 2009 Memo on Waiver and Day Services Information
Sessions. '

FINDINGS OF FACT

[ listened carefully to the testimony of the wiinesses, observing their demeanor, and
reviewed the multitude of documents submitted. In addition, as mentioned, [ am somewhat
familiar with the Departments’ operations and the Waiver at issue here. Based upon that
information, [ make the following findings of fact:

1.

I take official notice that on January 1, 2010, the Respondent s new MR/RD Waiver

went into effect;
Based upon the testimony of Mr. Chorey and upon the documents submitted, [ find

~ that no later than the Summer of 2009, the Departments began the process of

submitting a renewed Mental Retardation/Related Disabilities (MR/RD) Waiver to

CMS; . _ :

Based upon the Testimony of Ms. Shealy, Mr. Chorey and the Notices submitted in

the Respondent’s Exhibit #4, and Petitioner’s Exhibits ##30 & 31, I find that the new

Waiver was discussed publically and staff from the local DSN Board discussed the

new limitations of the Waiver and the potential effects on him with the Petitioner, in

December of 2009, but that proper written notice to the Petitioner was not provided,

However, based upon the Reconsideration Decision of Dr. Buscemi (Hearing

Officer’s file), I find that the Petitioner was aware of the potential reduction in

services affecting him and the reasons for the proposed reductions, when he appealed

to the DHHS’ Division of Appeals and Hearings;

Based upon the Memo of Mr. Chorey, Respondent’s Exhibit #1, and on the Detailed

Claims Reports submitted by the Petitioner (Exhibits ##6 & 19), I find that at the

time of the proposed reductions the Petitioner was receiving the following services:
a. 15 hours per week of Adult Companion Services;

54 hours per week of Personal Care I Services;

36 hours per week of Respite Care;

Other Waiver and Medicaid Services, including supplies, medications, and,

and some Therapies according to his Detailed Claims Reports (Exhibits ##6

& 19),

e o o
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6.

7.

10.

1L

12.

L.

Based upon Mr. Chorey’s Memo and the testimony of Ms. Shealy, I find that the
Petitioner’s services were to be reduced to the following levels;

a. Adult Companion Services and Personal Care Services would be reduced to a
combined total of 28 hours per week, the limit imposed by the new Waiver;

b. Respite Care Services would be increased to. a total of 172 hours per month
or approximately 40 hours per week (172 hours/4.3 average number of weeks
per month), an authorized exception to the normal limits;

c. The Petitioner would continue to receive supplies and medications under the
Waiver, but his Therapies, at least under the Waiver, would be terminated,
since the new Waiver Services do not include PT, OT, and Speech Therapy
(See, Petitioner’s Exhibits ##14 &15).

Thus, I find that if the proposed reductions were to go into effect, the Petitioner
would receive from the Waiver, a total of about 44 hours of “personal care type”
services per week -- that is hands-on help with bathing, dressing, toileting,
supervision, and so forth;

Based upon Respondent’s Exhibit #3, I find that the 172 hours per month of Respite
Services are an exception to the normal limits of 68 hours per month;

Based upon the testimony of Ms. Shealy, the Affidavit of the attending physician,
and the testimony of the Petitioner’s mother, Ms. N.S., I find that the Petitioner has a
diagnosis of cerebral palsy and a history of seizures, although his seizures are
currently controlled, and he is in need of some care or at least monitoring for 24
hours per day;

Based on the testimony of Ms. N.S,, [ find that the Petitioner’s parents live on the
same property, in close proximity to the Petitioner, and provide some of his care;
Based upon the Affidavits and testimony, I find that the Petitioner also has additional
resources, such as a motorized wheelchair and other supplies and equipment to assist
him in his daily routine.

Based upon his Affidavit, I find the Petitioner behcves he needs his current level of
services to remain in his current living arrangement and is uninterested in trying
additional services that might be performed in a congregate setting.

CONCLUSIONS OF LAW

[ reviewed the Briefs and presentations of the Parties and read the caselaw submitted. Based
upon that information, [ make the following Conclusions:

[ conclude that in accordance §1915(c) of the Social Security Act {42 USC
§1396n(c)] States may be permitted to waive certain generic requirements of the
Medicaid Program and provide services in certain ways to allow persons with mental
retardation or a related disability who would normally have to live in an institution to
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live in the community. The Petitioner submitted extensive documentation to
tllustrate the dialogue that took place within the State leading up to the submission
and approval of the Waiver renewal (Petitioner’s Exhibits #47-9, 12, 18, 20, 21 &
32), but does not say what rules were violated in the process of renewing the Waiver.
I therefore further conclude that this State has properly entered into a new Waiver
commencing on January 1, 2010, which reduced some services and eliminated
others. .

I have read the Petitioner’s attending physician’s Affidavit and believe that it should
be given great weight in planning for the Petitioner’s care. | further believe that the
physician’s orders were given great weight during the deliberations on the
Petitioner’s request for an exception to the Respite limits. The Petitioner, due to his
excessive need for hands-on care as set forth in this Request (Respondent’s Exhibit
#3), was granted an exemption from the normal limit of 68 Respite hours per month,
to 172 hours per month. Furthermore, as [ understand the caselaw and other
information submitted by the Parties, the Petitioner, as an adult, is not entitled to
have the Waiver provide all medically necessary services, only those within the
limits of the Waiver. I, therefore, conclude that, if the Waiver itself is lawful, that
the proper considerations were taken in authorizing. services to the Petitioner, and
with reasonable promptness. o : .

The Petitioner is a long time Waiver participant, who has been receiving services for
some years. [ believe that the Petitioner is arguing that he should have been given
advanced notice of the exact reduction in services and a description of the hearing
rights that apply. He is right. Full and descriptive notice of the agency action to be
taken and the appeal rights attached should go to the participant in advance of the
action to be taken. The notice should go to the participant, not just his service
providers. Fortunately, the Reconsideration process in this case gave the DDSN

_another chance to fully describe the actions to be taken. It appears that at the time of

the appeal to the DHHS, the Petitionier was aware of the agency action contemplated.
[ conclude that although faulty in many respects, which should be corrected, the
Petitioner had adequate notice of the proposed agency actions and the reasons
therefore to effectively prosecute his case.

As I understand the Petitioner’s next legal argument, it is that Qlmstead mandated
that the State provide care to disabled individuals in the most integrated setting
possible and that by reducing the Petitioner’s “personal care-type” services and
eliminating other services, the State is putting the Petitioner in jeopardy of less
integration into the community and possibly even institutionalization. [ cannot agree
with that analysis. To me it seems as though the Petitioner is relatively assured of
continuing in a non-institutional setting. Now, his parents are in close proximity. He
has a lot of assistive equipment and services. Finally, there are many other services
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offered by the Waiver that the Petitioner could avail himself of in order to avoid
institutionalization and become even more fully integrated into the community. |
believe that the predictions of some of the Petitioner’s health care protessionals
(Petitioner’s Exhibits ##27 & 28) must be speculative. [ therefore conclude that,
with respect to the Petitioner, the actions of the Respondents are not violative of
Omstead and the Americans with Disabilities Act.

Petitioner’s Exhibits ##2-4 and 10, 11, & 33 are general reviews and commentaries
on the state of DDSN and other services to the disabled in South Carolina and do not
seem directly relevant to the issue of whether the reductions in services were
appropriate in this case. The thrust of those submissions seems to be that because
the services rendered by DDSN and monitored by other South Carolina agencies has,
in the past and-recently, been the subject of criticism that the limitations set forth in
the 2010 Waiver should not be allowed to be effectuated in this and in other cases.
Again, [ cannot agree with this proposition. It seems to me that the new Waiver
should be given a chance to work. I therefore conclude that past problems with the
Departments’ and State’s other programs do not make this Waiver illegal or
improper. : '

. As I understand the Petitioner’s next legal argument, it is that the Federal Stimulus
Funds, authorized under the American Recovery and Reinvestment Act (ARRA,
Pub. L. No. 111-5), were diverted by the South Carolina Legislature, the Governor,
and the Departments into a “rainy day” fund and should be released back to the
programs for which they were intended. First of all, the Respondent, in its
Prehearing Brief, has convincingly shown that the ARRA reduction restrictions deal
with eligibility, not with services. Secondly, the Petitioner’s Exhibit #1 shows me
that this issue is or was before a much higher review panel than this one, and as a
matter of comity, I will defer to that body or some higher authority. [ cannot
conclude that the Waiver reductions violated ARRA or that the Stimulus Funds were
improperly used. "

I have reviewed the record and the Decision in the previous case, [Petitioner] v.
SCDHHS, 09-MISC-017. The Petitioner would have the Hearing Officer’s findings
as to the amount of services appropriate in the earlier case be dispositive as to the
services now appropriate. Because of the intervening factor of the new Waiver with

new limits, I cannot agree to that, and so conclude that the appropriate level of

services in this case must be determined separately for this case, at this time.

The Petitioner points out that the renewal of the Waiver was not a change in law, and
[ believe that the Petitioner is correct in asserting that. However, | cannot find
anywhere in the information submitted or in the Medicaid rules generally that there
has to be a change in law in order to effectuate a renewal of this, or any, Waiver.

24




Therefore, I cannot conclude that the Waiver is defective for not being reflective of a
change in the law.

9. The Petitioner has submitted some information showing the cost for Waiver services
and a comparison of South Carolina’s expenditures for these services with other
State’s (Exhibits ## 14 & 15). He would like to submit additional information
showing that the “budget reduction” explanation for the service limitations and
terminations is a fabrication. [ cannot see any purpose that would be served by
allowing that additional information. [t is common knowledge that most, if not all,

State agencies have experienced recent budget reductions. It seems fairly obvious-

that reducing services would reduce costs in some way, and page 1 of the Waiver
document submitted with the respondent’s Pre-hearing Brief only says, “Due to the
_State of South Carolina’s budget situation....” That is, on its face, a believable
statement in these economic times, but as [ understand the Medicaid relationship
between the State and federal governments, the statement is not required to be
proved or demonstrated in order for the State to secure CMS’ approval for the
reduction in its Waiver services, [ therefore conclude that additional information on
the budget impact is not necessary. '

DECISION

It appears to me that the Departments had the authority to renew the MR/RD Waiver and
limit or exclude services from the Waiver in the renewal. It appears that the Departments
did so with some input from the community. The Departments did not properly notify the
Petitioner of the specific reductions to be imposed upon him. Even if you consider that the
Petitioner, in filing his appeal, did preempt the imposition of the reduction by a week or so,
the notification should still have gone to him and his responsible party, not just his

providers. Even though the Reconsideration process did, in a sense, “cure” the error, the

Departments must ensure proper communication and notice to the Waiver participants.

It further appears to me that the new Waiver is not violative of the Olmstead integration
mandate or is adversely affected by other alleged defects in the Departments’ programs, by
alleged failure to comply with the ARRA, by the faiture to promulgate the changes through
-the legislative process, or by possibly improperly justifying the changes as responses to
budget reductions. Obviously, those legal arguments may be preserved for further review, if
sought.

[t also appears to e that the attending physician’s orders were promptly considered in the
request for an exception to the Respite Care limits and in the authorization of the exception
to 172 hours of Respite Care per month. Neither the new Waiver nor the old Waiver
guarantees that all medically necessary services will be provided to participants. The new
Waiver imposes limits not present in the old Waiver, and thercfore, the findings of the

10 .
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Hearing Officer in the previous case are not binding on this case. [ believe that the
limitations were properly applied to this participant, and [ urge the Petitioner to continue to
work with his new Service Coordinator to explore other services, within the Waiver limits
that engage him in activities outside the home and in the community.

Therefore, the Respondents’ actions in this matter are sustained.

AND [T IS SO ORDERED.

DATED AT COLUMBIA
South Carolina

zézf“‘é,c/f , 2010
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71. Filing Fee. ‘

A. Cases for which Fee Required. Each request for a contested case hearing, notice of
appeal, or request for injunctive relief before the Court must be accompanied by a filing
fee in the amount set forth in Rule 71(C). A case will not be assigned to an '
administrative law judge and will not be processed until the filing fee has been paid or a
waiver has been granted pursuant to Rule 71(B). This fee is not required for contested
cases, appeals, or requests for injunctive relief brought by the State of South Carolina or
its departments or agencies. For appeals brought pursuant to Al-Shabazz v. State, 338
S.C. 354, 527 S.E.2d 742 (2000), the fee will be assessed only for the seventh and
subsequent appeals filed by an inmate during a given calendar year.

27 '

B. Request for Waiver. A party who is unable to pay the filing fee may request a waiver of
the fee by filing a completed Request for Waiver form with the Clerk of the Court at the
same time the request for a contested case, notice of appeal, or request for injunctive
relief is filed with the Court. Request for Waiver forms shall be issued by the Clerk of
the Court. If the filing fee is not waived, the party must pay the filing fee within ten days
of the date of receipt of the order denying waiver of the filing fee. If the filing fee fora
case is waived on behalf of a party, any motions filed by that party in that case are
exempt from the motion fee as provided in Rule 71(D).

C. Schedule of Filing Fees. The filing fee will be assessed according to the following
schedule; .~ '

Case Type

Fee

Dept. of Health and Human Services
$50 '

D. Motion Fees. A fee of $25 will be imposed for the following motions filed with the

Court: .

(1) Motion for Summary Judgment

~ (2) Motion to Intervene

(3) Motion to Dismiss

(4) Motion for Injunctive Relief (in a pending case).

(5) Motion to Compel

The fee must be submitted to the Clerk of the Court at the same time the motion is filed,

unless a waiver of the filing fee in the case was previously granted to the party filing the-

motion. A motion will not be deemed filed until the fee is paid. The motion fee is not

required for motions filed by the State of South Carolina or its departments or agencies.

2009 Revised Notes ’

Rule 71 provides for a schedule of filing fees as authorized by law. The filing fee varies according to the type and
complexity of the case. The fee is required for alf requests for a contested case hearing, notices of appeal, or _
requests for injunctive relief except for those brought by the State of South Carolina or its departments or agencies.
For those appeals brought pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), the fee applies
only to the third and subsequent filings by an inmate during a given calendar year. If a party is unable to pay the

filing fee, he may request a waiver of the fee by filing the prescribed form with the Clerk of the Court. A case will -

not be assigned to an administrative law judge until the filing fee has been received or a waiver has been granted.
Subsection (D) provides for a twenty-five dollar motion fee for certain motions filed with the Court. A motion will
not be deemed filed with the Court untit the fee has been paid. Howcver, the motion fee is not required for motions
filed by the State of South Carolina or its departments or agencies. In addition, if a party is granted a waiver of the
filing fee, any fees for motions filed by that party are likewise waived.
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PLEADINGS

State of South arolina
Bepartment of Health and Human Berbices

Mark Sanford Emma Forkner
Governor November 16, 2009 Director

CERTIFIED MAIL

Patricia L. Harrison, Esquire'
611 Holly Street
Columbia, South Carolina 29205

RE: Administrative Decision ih the Appeal Matter of Richard
Stogsdill vs. SCDHHS Appeals' Case #09-MISC-017
Medicaid ID#1285487101 Hearing Date: June 29, 2009

Dear Ms. Harrison:

The Administrative Decision in the referenced appeal matter is set
forth in the enclosure.

Any party has the right to petition for further review of this
Decision/Order, as provided in the Administrative Procedures Act
[{§.C. Code Ann. Section 1-23-310, et seq., (1976, as amended).] To
request an appeal, a Notice of Appeal must be filed with the
Administrative Law Court, 1205 Pendleton Street, Brown Building -
Suite 224, Columbia, S. C. 29201-3755 within thirty (30) days of
receipt of this Decision/Ordér. A copy of the Notice of BAppeal
should be provided to the S. C. Department of Health and Human
Services’ (SCDHHS) Office of General Counsel. The Notice of Appeal
must be submitted in accordance with Rule 33 of the Rules of
Procedure for the S.C. Administrative Law Court, which establishes
specific requirements for the contents of a Notice of Appeal, as
well as the requirement that a copy of the request for transcript
accompany the Notice of Appeal. The original request for transcript
should be directed to the SCDHHS' Division of Appeals at the
address below. In accordance with the ALC rules, the cost of
producing the transcript will be the responsibility of the party
requesting appellate review. For a copy of the ALC rules, you may
contact the Administrative Law Court at (803) 734-0550.

Also, please see the enclosed Rule 71 of the Rules of Procedure for
the ALC, which sets forth the required filing fee for an appeal.

pivision of Appeals and Hearings
post Office Box 8206 ¢ Columbia, south Carolina 29202-8206
{803} 898-2600 ¢ Fax (803} 255-8206
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Richard Stogsdill
Nevember 16, 2009
Page Two '

Sincqfély,_

/

Vastine G. Crouch, Director
Division of Appeals and Hearings

vgc
Enclosures (2)
cc: Office of General Counsel, SCDHHS

Rick Hepfer, SCDHHS
Dr. Kathi Lacy, SCDDSN
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71. Filing Fee.
A. Cases for which Fee Required. Each request for a contested case hearing, notice of

appeal, or request for injunctive relief before the Court must be accompanied by a filing
fee in the amount set forth in Rule 71(C). A case will not be assigned to an
administrative law judge and will not be processed until the filing fee has been paidor a
waiver has been granted pursuant to Rule 71(B). This fee is not required for contested
cases, appeals, or requests for injunctive relief brought by the State of South Carolina or
its departments or agencies. For appeals brought pursuant to Al-Shabazz v. State, 338
S.C. 354, 527 S.E.2d 742 (2000), the fee will be assessed only for the seventh and
subsequent appeals filed by an inmate during a given calendar year.

27

B. Request for Waiver. A party who is unable to pay the filing fee may request a waiver of
the fee by filing a completed Request for Waiver form with the Clerk of the Court at the
same time the request for a contested case, notice of appeal, or request for injunctive
relief is filed with the Court. Request for Waiver forms shall be issued by the Clerk of
the Court. If the filing fee is not waived, the party must pay the filing fee within ten days
of the date of receipt of the order denying waiver of the filing fee. If the filing fee for a
case is waived on behalf of a party, any motions filed by that party in that case are
exempt from the motion fee as provided in Rule 71(D).

C. Schedule of Filing Fees. The filing fee will be assessed according to the following
schedule:

Case Type

Fee

Dept. of Health and Human Services
$50

D. Motion Fees. A fee of $25 will be imposed for the following motions filed with the
Court:

(1) Motion for Summary Judgment

(2) Motion to Intervene :

(3) Motion to Dismiss

(4) Motion for Injunctive Relief (in a pending case).

(5) Motion to Compel

The fee must be ‘submitted to the Clerk of the Court at the same time the motion is filed,
unless a waiver of the filing fee in the case was previously granted to the party filing the
motion. A motion will iiot be deemed filed until the fee is paid. The motion fee is not
required for motions filed by the State of South Carolina or its departments or agencies.

2009 Revised Notes :
Rule 71 provides for a schedule of filing fees as authorized by law. The filing fee varies according to the type and

complexity of the case. The fee is required for all requests for a contested case hearing, notices of appeal, or
requests for injunctive relief except for those brought by the State of South Carolina or its departments or agencies.
For those appeals brought pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), the fee applies
only to the third and subsequent filings by an inmate during a given calendar year. If a party is unable to pay the
filing fee, he may request a waiver of the fee by filing the prescribed form with the Clerk of the Court. A case will
not be assigned to an administrative law judge until the filing fee has been received or a waiver has been granted.
Subsection (D) provides for a twenty-five dollar motion fee for certain motions filed with the Court. A motion will
not be deemed filed with the Court until the fee has been paid. However, the motion fee is not required for motions

filed by the State of South Carolina or its departments or agencies. In addition, if a party is granted a waiver of the
filing fee, any fees for motions filed by that party are likewise waived.
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ADMINISTRATIVE DECISION IN THE APPEAL MAREEROVED 0y -
RS vs. SCDHHS EDHOV 2 2m

Case #09-MISC-017 Hearing Date: June 29, 2009
Medicaid 41285487101 S

JURISDICTION
This case is adjudicated under the authority granted by the South Carolina General Assembly to
the South Carolina Department of Health and Human Services (DHHS / Respondent) to
administer various programs and grants (See e.g., S.C. Code Ann. 44-6-10, et seq.). This appeal
was conducted pursuant to the provisions of the Appeals and Hearings regulations of the South
Carolina Department of Health and Human Services (Reg. 126-150, et seq.) and the South
Carolina Administrative Procédures Act (S.C. Code Ann. 1-23-310, et seq.).

BACKGROUND

- Petitioner is a Medicaid beneficiary who receives services through the South Carolina Mental
Retardation/Related Disabilities Waiver (Waiver), a Home and Community Based Waiver within
the Medicaid program. While the South Carolina Department of Health and Human Services
(DHHS) is the state’s single agency charged with operation of the state’s Medicaid program,
day-to-day administration of the Waiver is delegated to. the South Carolina Department of
Disabilities and Special Needs (DDSN). The program is referred to as a “waiver” because it
allows certain federal Medicaid requirements to be “waived” so that certain services can be
delivered in a non-institutional setting for those who qualify medically to be institutionalized.

On February 13, 2009, Petitioner notified DDSN that he was aggrieved by DDSN’s alleged-
failure to provide certain MR/RD Waiver services. On March 3, 2009, DDSN informed
Petitioner of its decision that Petitioner had not been denied medically necessary services or
otherwise aggrieved. On April 1, 2009, Petitioner timely appealed the DDSN decision.

A hearing was scheduled for May 27, 2009. However, due to a lack of availability of
Respondent’s witnesses and Petitioner’s counsel’s request for a change of venue, the hearing was
re-scheduled to occur on June 29, 2009.

"Présent at the "hééri'ng on Petitioner’s behalf were Pétitioner’s guardian, Nancy Stogsdill;
Petitioner’s caregiver, David Todd; and Petitioner’s counsel, Patricia L. Harrison. Documents
presented on Petitioner’s behalf and incorporated into the record include:

- - Petitioner’s Exhibit I: Petitioner’s Appeal by Petitioner’s counsel dated April 1,
2009, and marked by Respondent as received on April 1, 2009 (faxed version);

- Petitioner’s Exhibit 2: Petitioner’s Appeal by Petitioner’s counsel dated April 1,
-2009, and marked by Respondent as received on April 3, 2009 (mailed version); -

- Petitioner’s Exhibit 3: Petitioner’s Appeal by Petitioner’s counsel dated April 1,
2009, containing the signature of Petitioner’s guardian and marked by Respondent as
received on April §, 2009;

- Petitioner's Exhibit 4: Letter from Rena Taylor, PT, of West Wateree Medical
Complex to Dr. Marquerite Carlton dated June 29, 2007,

- Petitioner’s Exhibit 5: DDSN Authorization for Services dated January 13, 2009, to
Home Remedies authorizing Petitioner to receive 3,458 units of Personal Care II
services per week beginning August 27, 2008;

- Petitioner's Exhibir 6: DDSN Authorization for Services dated January 13, 2009, to
Home Remedies authorizing Petitioner to receive 130 units of Personal Care II

t
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services per week beginning August 27, 2008; :

- Petitioner’s Exhibit- 7: The Kershaw Center Authorization to Release/Obtain
Information signed January 27, 2009, by Petitioner’s guardian and Petitioner;

- Petitioner’s Exhibit 8: Four (4) separate MR/RD Waiver Personal Care (PC I and PC
II) Needs Assessments dated June 2, 2009, and completed by -Petitiorter and
Petitioner’s guardian; dated June 3, 2009, and completed by Petitioner’s 2" shift PC
aide; dated June 3, 2009, and completed by Petitioner’s 1% shift aide; and dated June
8, 2009, and completed by an additional 1* shift aide; _

- Petitioner’s Exhibit 9: DDSN Service Coordination Annual Assessment for Petitioner
completed on January 23, 2009; :

- Petitioner's Exhibit 10: DDSN Service Coordination Annual Assessment for
Petitioner completed on January 28, 2009;

- Petitioner’s Exhibit 11: DDSN Affidavit of Thomas C. Joseph, M.D.;

" . Petitioner’s Exhibit 12: Confidential Assessment completed on June 3, 2009, by
Psychological Consultant Lennie Schlager Mullis;

- Petitioner’s Exhibit 13: Affidavit of Lennie S. Mullis;

- Petitioner’s Exhibit 14: Detailed Claims Report of claims paid on behalf of Petitioner
between August 24, 2001, and December 2008 with a cover letter from DHHS to
Petitioner’s guardian dated January 28, 2009;

- Petitioner’s Exhibit 15: Transcript of Deposition of William Barfield dated June 16,
2009;

- Petitioner's Exhibit 16: Two-page letter from Bhavana Yajnik, M.D., dated August
30, 1988; Physical Therapy prescription from Thomas C. Joseph, M.D. dated April
29, 2005; Examination note from Lawrence B. Mauldin, M.D. dated January 19,
2004; “To Whom it May Concern” letter by an unknown author dated July 6, 2006;
Examination note from Yasseen Kuzbary, M.D. dated April 3, 2008; and Progress
Report from Camden Rehab dated December 27, 2008; and _

- Petitioner’s Exhibit 17: Analysis of unknown authorship of the annual cost of
Medicaid-paid services for Petitioner purportedly based on the Detailed Claims
Report marked as Petitioner’s Exhibit 14. :

At the hearing, Petitioner’s counsel proffered a variety of documents related.to a class-action
lawsuit involving DDSN, South Carolina statutory provisions related DDSN, an October 2005

~ report on DDSN published by Protection and Advocacy for People with Disabilities, Inc., and a
December 2008 South Carolina Legislative Audit Council Review of DDSN. These documents
were received but not marked as exhibits. Petitioner’s counsel, also, proffered media reports of
the extra-marital activities of South Carolina Governor Mark Sanford, arguing their relevance to
this case as examples of government waste of funds that could otherwise be used for programs
such as the Waiver. '

These documents were neither received nor marked as exhibits. None of these documents was
entered into the record because, pursuant to Rule 401 of the South Carolina Rules of Evidence,
they are utterly irrelevant to the matter at hand. Petitioner’s counsel insisted, however, that this
hearing Officer take judicial notice of the ongoing legal and ethical questions surrounding the
Governor’s- travel and related state general fund expenditures. Notice was so taken although it
holds no probative value in this proceeding. -

After the hearing and within the timeframe prescribed at the hearing for such submissions,
Petitioner’s counsel presented her Brief of Appellant in Response to Questions Presented by
Hearing Officer. Attached to the brief were Pages one (1) through eighteen (18) and Pages
eighty-two (82) through ninety-one (91) of the South Carolina MR/RD Waiver for the period

2
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* October 1, 2004, through September 30, 2009, (Exhibit 1) and a February 4, 2009, letter from

DDSN to Petitioner’s Guardian. (Exhibit 2), along with additional copies of various documents
introduced at the hearing and included in the list of Exhibits above.

Present at the hearing on Respondent’s behalf were DHHS Deputy General Counsel Rick Hepfer
and DDSN service coordinator Kimberly Bennett. Documents presented on Respondent’s behalf
and incorporated into the record include:

- Respondent's Exhibit 1: Notice of Hearing for hearing scheduled May 27, 2009, with
postal 'service certified mail receipt card confirming receipt by Petitioner’s counsel at
her office on April 28, 2009;

- Respondent’s Exhibit 2: Notice of Hearing for hearing scheduled June 29, 2009, with
postal service certified mail receipt card confirming receipt by Petitioner’s counsel at
her office on June 1, 2009; and

- Respondent’s Exhibit 3: Respondent’s Prehearing Brief.

After the hearing and within the timeframe prescribed at the hearing for such submissions, a
Post-Hearing Brief of Respondent was presented.

The official file also includes an e-mail exchange dated May. 14, 2009, between the Office of the
Hearing Officer, the Director of the DHHS Division of Appeals, General Counsel for DDSN,
Deputy General Counsel for DHHS General Counsel and Petitioner’s counsel regarding
rescheduling the May hearing due the lack of availability of a DDSN witness and Petitioner’s
desire for a venue change to Kershaw county.

ISSUE
When viewed in the light most favorable to the Petitioner, the issues on appeal are multiple,
intertwined and overlapping. This Hearing Officer found it very difficult to clearly identify
Petitioner’s specific grievances and arguments thereto. Petitioner’s counsel consistently couched
all issues raised in very broad terms, even when asked to submit a post-hearing brief clearly
outlining the specific denial of Medicaid services of which Petitioner was complaining.

After wading through this mire, this Hearing Officer concludes that the determinative issue on
appeal is whether the Respondent, by and through its agent DDSN, failed to provide Petitioner,
with personal care, respite and adult companion services for the period covered by the January
2009 care plan.

In support of this position, Petitioner argued that any denial of services by DDSN was arbitrary
and capricious because DDSN had failed to promulgate, pursuant to the South Carolina
Administrative Procedures Act, regulations that were in compliance with the United States
Supreme Court decision in Olmstead for establishing reasonable standards for determining
medical necessity. Petitioner, also, argued that DDSN_had violated the federal Medicaid Act and
other federal law by providing greater funding to Medicaid beneficiaries living in institutions
than to beneficiaries living in the community and, as such, has discriminated against those living
in the community.

To remedy these failures, Petitioner requested Respondent to retrospectively identify those
services ordered by Petitioner’s physician that are eligible for Medicaid payment but were
rendered to Petitioner and paid for by Petitioner’s guardian out-of-pocket and to prospectively
provide Medicaid payment for any and all services determined by Petitioner’s treating physician
to be medically necessary.

3
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| Any issues raised, or allegedly raised, in this protest not specifically addressed herein are
expressly denied. :

FINDINGS OF FACT
Having observed the witnesses and exhibits presented at the hearing and closely passed upon
their credibility, and considering the burden of persuasion by the parties, I make the following
Findings of Fact by a preponderance of the evidence:

1) Petitioner is a Medicaid beneficiary who receives Medicaid-sponsored services through
the Waiver, and I so find; :

2) Petitioner receives Personal Care services from two (2) different providers, Active
Nursing and Home Remedies, and [ so find;

3) Petitioner’s DDSN file contains a service authorization dated January 13, 2009, for
3,458 units (or 864.5 hours) per week of Personal Care services from Home Remedies
(Petitioner’s Exhibit 5), and I so find; '

4) The authorization for 864.5 hours of services was a mathematical error and the services
authorized were never implemented by Home Remedies or delivered to Petitioner, and

I so find;

5) Upon receipt of the authorization, Home Remedies immediately alerted DDSN to the
error, and it was corrected by the production of another authorization for Home -
Remedies services covering the same time period and permitting the same number of
hours (130 units per week or 32.5 hours) as Petitioner had been receiving from Home
Remedies since August 27, 2008, and I so find;

6) The units of Personal Care services. authorized for Petitioner through Active Nursing
increased from 70 units (or 17.5 hours) on February 4, 2009, to 90 units (or 22.5 hours)

on March 4, 2009, and'I so find;

7) The Waiver explicitly allows services such as specialized medical equipment, therapy,

" audiology, dental, vision, psychological, and niirSing which are skilled, medical

services that usually are delivered by a licensed medical professional, such as a doctor,
dentist, or therapist, and I so find; '

8) Petitioner, Petitioner’s guardian, the DDSN service coordinator and three (3)
representatives from the personal care services agencies participated in a Service
Coordination Annual Assessment in January of 2009 to determine the level of Waiver
services Petitioner would be authorized to receive in the following year and, from this
coordination, two Annual Assessment documents were produced, one dated January 23,
2009, and one dated January 28, 2009, and [ so find;

9) During the Service Coordination Annual Assessment in January 2009, Petitioner and
Petitioner’s guardian both requested that additional Personal Care services be
authorized for Petitioner, and I so find;

10) Both Annual Assessment documents affirmatively indicate that Petitioner has a primary
care physician with whom he has regular visits, and I so find;
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11) Petitioner’s primary treating physician since he was a young child is Dr. Thomas C.
Joseph, M.D., and I so find,; :

12)No one involved in the January 2009 care planning was or is a licensed medical or
nursing care provider, and I so find,

13) No one involved in the January 2009 care planning was or is a licensed social worker,
and [ so find;

14) DDSN did not solicit input from Petitioner’s treating physician during the January 2009
care planning process, and [ so find;

15) As of June 29, 2009, Petitioner’s prirﬁary care physician was of the professional
opinion that Petitioner required a minimum of two (2) personal care aides for eight (8)
hours per day each (sixteen (16) total hours), and I so find;

16) Petitioner’s guardian requested respite services durmg the January 2009 care planning,
and [ so find; :

17) Respite hours were authorized during the January 2009 care planning process, and I so
-find;

18) Petitioner’s treating physician . stated in his June 29, 2009, affidavit that the level of
respite services included in the 2009 care plan was appropriate, and I so find;

19) During the January 2009 Service -Coordination Annual Assessment, both Petitioner’s .-
guardian and Petitioner communicated socialization concemns to the Service
Coordinator, and I so find; '

20) The Service Coordinator noted in the assessment form that Petitioner’s guardian sated
that Petitioner “does not appear to be pleased being at home without social contact . . .,”
and I-so find;

21) The Service Coordinator checked “No” under the query in the assessment “Does this
person seem satisfied with hls/her current connection to the community?,” and I so

find;

" 22) The Service Coordinator included in her notes in the assessment that Petitioner “stated

that he is not satisfied with his current connectjon to the community . .".,” and I so find;

23) The Service Coordinator checked “No” under the query in the assessment “Does this
person appear to be satisfied with the amount of contact with friends?,” and I so find,

24) Adult Companion services are defined in the Waiver as"‘[n]on-medical care,
supervision and socialization, provided to a functionally impaired adult,” and I so find;

25) Petitioner’s attorney executed this appeal on Petitioner’s behalf on ApnI 1, 2009, and [
so find;

26) Petitioner did not submit his appeal pro se and then retain counsel, and I so find;
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27) Petitioner’s attorney is experienced in litigating Medicaid appeals and exhibits a broad
knowledge of the appligable federal statutory and common law, and 1 so find;

28) This matter was originally scheduled to be heard on May 27, 2009, and Petitioner’s
attorney received notice of this date on April 28, 2009,and I so find;

29)On May 14, 2009, an e-mail communication between the parties and the DHHS
hearings office concerned re-scheduling the hearing based on a lack of availability of a
DDSN witness and Petitioner’s attorney’s request for a change in venue, and [ so find;

30) The appeal hearing was then re-scheduled to occ;xr on June 29, 2009, and Petitioner’s
Counsel was notified of this new date on June 1, 2009, and I so find;

31) Petitioner’s counsel first contacted counsel for Respondent to review the file on June
24, 2009, and 1 so find; '

32) At that time, Petitioner’s attorney was informed that the file was not in the possession
of Respondent’s counsel but remained in the possession of the local DDSN board, and [
so find;

* 33) Petitioner’s counsel was afforded approximately one (1) hour, the maximum time
available from the time she arrived at the DDSN office on June 26, 2009, prior to the
Friday afternoon close of business at DDSN, to review the file, and I so find;

34) Petitioner’s counsel was given unfettered access to Petitioner’s full file at the hearing,
and I so find; '

~ 35) Petitioner’s counsel offered her post-hearing brief on July 7, 2009, more than three (3)
months after the date of the appeal, and attaching documents that bore a facsimile
transmission clearly indicating that Respondent had faxed at least those documents to
Petitioner’s counsel prior to the hearing, and [ so find..

CONCLUSIONS OF LAW _
Based upon the above Findings of Fact and the applicable law, I conclude the following in regard
to the issues raised by Petitioner. Any other issues raised or allegedly raised during this appeal
that are not specifically addressed herein are deemed denied. '

As to Denial or Decrease of/Failure to Provide Personal Care Services

Petitioner presents two arguments in regard to personal care services. Petitioner argues that he
suffered a reduction in personal care services provided through Home Remedies from an
impossible level of 3,458 fifteen (15) minute units (or 864.5 hours) per week to 130 units (or
32.5 hours) per week. (See Petitioner's Exhibits 5 & 6) Petitioner also argues that he shoutd
have been authorized to receive more personal care services than those authorized in January of
20009.

Regarding Petitioner’s argument about the reduction of Personal Care services, Petitioner does
not have standing to pursue this argument because there was no injury in fact. Our state
Supreme Court has held that, to pursue an action against an administrative agency, the individual
pursuing the action must have suffered an injury in fact that is causally related to the agency
conduct and for which the requested relief will likely redress the injury. Sea Pines Ass’n for the
Protection of Wildlife, Inc. v. S.C. Dep’t of Natural Res., 145 Sc 594, 550 S.E.2d 287 (2001).

6
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Here, if any injury occurred in regard to the reduction of personal care services, it was merely on
paper and not “in fact.” The authorization for Home Remedies to provide 864.5 hours per week
of personal care services was clearly a scrivener’s error. There are only 168 hours in a week. |

The impossibly high 864.5 hours of services was never implefnented by the pfovider or delivered
to Petitioner. Rather, upon receipt of the authorization, the provider immediately alerted DDSN
to the error, and it was corrected.

Additionally, as is shown in Exhibit 7 of Petitiorier’s own Post-Hearing Brief, the authorized
units of personal care services to be provided through Home Remedies has remained the same
since August 27, 2008 (130 units per week or 32.5 hours). And, the units of personal care
services authorized through Active Nursing has actually increased from 70 units (or 17.5 hours)
on February 4, 2009, to 90 units (or 22.5 hours) on March 4, 2009.

Regarding Petitioner’s argument that more personal care services hours should have been
authorized in his January 2009 plan of care, the Waiver requires that “[ajn individual written
plan of care will be developed by qualified individuals for each individual under this waiver.”
(Petitioner’s Post-hearing Brief, Exhibit 1, Page 3, Paragraph 13)

“Qualified individuals” is not defined in the Waiver. Merriam-Webster’s Dictionary defines
“qualified” as “fitted (as by training or experience) for a given purpose.”

The Waiver, further, requires that a formal system of quality control monitoring “will ensure that
. . . plans of care are periodically reviewed to ensure that he services furnished are consistent
with the identified needs of the individuals.” (Petitioner’s Post-hearing Brief. Exhibit 1, Page 3,
Paragraph 18) “Identified needs” is not defined. .

Here, “People Providing Input” during the January 2009 care planning process included

. Petitioner, Petitioner’s guardian, personal care aides and a service coordinator from Home

Remedies, and a personal care aide from Active Nursing. Absent from this group is any licensed
medical or nursing care provider. (See Petitioner’s Exhibits 9 and 10). DDSN did not solicit
input from Petitioner’s treating physician during the January 2009 care planning process.

The Waiver explicitly allows services such as specialized medical equipment, therapy,
audiology, dental, vision, psychological, and nursing. (See Petitioner’s Post-hearing Brief,
Exhibit 1, Pages 2 and 3) These services are, clearly, skilled, medical services that usually are
delivered by a licensed medical professional, such as a doctor, dentist, or therapist.

The “People Providing Input” during Petitioner’s January 2009 care planning process did not rise
to the professional level of “qualified individuals™ needed to fully evaluate a care plan that could
potentially include all the services allowed under the Waiver. The “People Providing Input”
were not “fitted (as by training or experience)” for the care planning purpose. Therefore, the
issue of Petitioner’s personal care services for the remainder of the 2009 care plan is remanded to
DDSN for additional care planning that takes Dr. Joseph’s June 29, 2009, affidavit
recommendations into account.

However, Petitioner is cautioned that Dr. Joseph’s recommendations are subject to appropriate
medical necessity and utilization control procedures and do not create a blank slate upon which
services can be funded by the Medicaid program. The state agency administering a care plan

under a Medicaid program “may place appropriate limits on a service based on such criteria as
7
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medical necessity or on utilization control procedures” even if the program is a Waiver program.
42 C.F.R. 440.230.

As to Denial of/Failure to Provide Respite Services

Petitioner argues that his guardian “requested services which meet the definitions of ... Respite
services” when she spoke with the DDSN representative during care planning for Petitioner in
January of 2009, (Petitioner’s Post-hearing Brief, Page 3) Petitioner then asks this tribunal to
order retrospective reimbursement of those similar services that Petitioner’s guardian paid for out
of her own pocket.

Petitioner's guardian did indeed request respite services, and this request was granted at a level
Petitioner’s treating physician found satisfactory. The undersigned fails to see Petitioner’s
grievance in this regard. '

Under the query “Does the primary caregiver have the opportunity for rest/relief from care
giving responsibilities?” the Service Coordinator checked “yes.” She did check “No,” under the
following query, “If yes, does the amount of rest/relief appear to be enough?”". (See Petitioner’s
Exhibit 9, Page 28, g). However, Petitioner’s treating physician stated in his June 29, 2009,
affidavit that the level of respite services included in the 2009 care plan was appropriate. (See
Petitioner's Exhibit 11, Paragraph 20)

Furthermore, while extensive testimony was offered from Petitioner’s guardian and supporting
witness as to the level of Personal Care and Adult Companion services they felt were needed,
nothing other than general statements about the need for Respite services was offered. Based on
the lack of any other evidence in this regard coupled with the presence of the tacit approval of
" Petitioner’s treating physician of the authorized level of $ervices, I conclude that the level of

Respite services authorized in the 2009 care plan was appropriate.

As to Denial of/Failure to Provide Adult Companion Services

Petitioner argues that his guardian “requested services which meet the definitions of ... Adult
Companion services” when she spoke with the DDSN representative during care planning for
Petitioner in January of 2009. (Petitioner's Post-hearing Brief, Page 3) Petitioner then asks this
tribunal to order retrospective reimbursement of those similar services Petitioner’s guardian paid
for out of her own pocket. . o -

During the January 2009 Service Coordination Annual Assessment, both Petitioner’s guardian
- and Petitioner communicated socialization concerns to the Service Coordinator.

Based on their discussions, the Service Coordinator noted in the assessment form that
Petitioner’s guardian sated that Petitioner “does not appear to be pleased being at home without
social contact . . ..” (See Petitioner’s Exhibit 9, Page 25, 4) And, the Service Coordinator
checked “No” under the query “Does this person seem satisfied with his/her current connection
to the community?” and included in her notes that Petitioner “stated that he is not satisfied with
his current connection to the community . . ..” (See Petitioner’s Exhibit 9, Page 30, J9) She also
checked “No” under the query “Does this person appear to be satisfied with the amount of
contact with friends?” (See Petitioner’s Exhibit 9, Page 31, K5)

The Waiver defines Adult Companion services are defined in the waiver document as “[njon-
medical care, supervision and socialization, provided to a functionally impaired adult.”
(emphasis added) (See Petitioner’s Post-hearing Brief, Exhibit 1, Page 13) As the most direct
connection between available services and the person to whom they are to be made available, the

8
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DDSN Service Coordinator should have recognized the need for Adult Companion services as
articulated by Petitioner and Petitioner’s guardian and included an appropriate level of such
services in the January 2009 annual care plan for Petitioner.

Therefore, the issue of Petitioner’s adult companion services for the remainder of the 2009 care
plan is remanded to DDSN for additional care planning that takes Petitioner’s and Petitioner’s
guardian’s clear statements about socialization into account. However, this Hearing Officer is
unable to grant the retrospective reimbursement relief Petitioner requests. There is no evidence
in the record as to the Petitioner’s guardian’s actual out-of-pocket costs for the provision of
Adult Companion Services.” Testimony was offered at the hearing as to Petitioner’s guardian’s
history of paying for services from a Licensed Practical Nurse for Petitioner, but no evidence
was offered regarding individuals who may have provided Adult Companion services and how
much they were compensated.

As to Denial of Procedural Due Process

Petitioner argues that he was denied procedural due process when his entire file was not
available for her review on June 24, 2009, and June 26, 2009, merely three (3) business days
prior to the hearing. In support of her argument, Petitioner cites 42 U.S.C 1396a(a)(3), 42 U.S.C.
1396a(a)(19), 42 C.F.R. 431.200 et. seq, and 397 U.S. 254 (1970) for their collective application
regarding procedures and parameters for evidentiary hearings regarding a denial of Medicaid
benefits.

She further cites 374 S.C. 360 (2007) for it’s pronouncement of the separate nature of the DDSN
and local DDSN boards in arguing that the transfer of Petitioner’s file from the local board to the
state DDSN office was both a denial of due process and a violation of the records release
limitation placed on Petitioner’s file by his guardian.

Petitioner’s counsel accurately cites 42 C.F.R. 431.242 as requiring that Petitioner be afforded an
‘opportunity to examine, or have counsel examine, his file prior to and during the hearing.

§ 431.242 Procedural rights of the applicant or recipient.

The applicant or recipient, or his representative, must be given an opportunity to (a) Examine at a
reasonable time before the date of the hearing and during the hearing: (1) The content of the
applicant’s G recipient's case file; and (2) All documents ‘and records to be used by the Siate or
local agency or the skilied nursing facility or nursing facility at the hearing; (b) Bring witnesses; (C)
Establish all pertinent facts and circumstances; (d) Present an argument without undue
interference; and {e) Question or refute any testimony or evidence, including opportunity to confront
and cross-examine adverse witnesses. (44 FR 17932, Mar. 29, 1979, as amended at 57 FR 56506,
Nov. 30, 1992) ’ ’ .
However, Petitioner’s argument that he was denied such an opportunity is utterly without merit

when viewed in light of Petitioner’s attorney’s independent responsibility in this regard.

Petitioner’s attorney executed this appeal on his behalf on April 1, 2009, more than three (3)
months prior to the hearing. ~Petitioner DID NOT submit his appeal pro se and then retain
counsel.

’

Petitioner’s attorney is experienced in litigating Medicaid appeals and exhibits a broad
knowledge of the applicable federal statutory and common law. As of April 1, 2009, she had a
responsibility to zealously advocate for Petitioner and such advocacy would include a review of
the file “at a reasonable time” (emphasis added) prior to the hearing.

This matter was originally scheduled to be heard on May 27, 2009. Petitioner’s attorney

9
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received notice of this date on April 28, 2009. (See Respondent's Exhibit 1)

On May 14, 2009, an e-mail communication between the parties and the DHHS hearings office
concerned re-scheduling the hearing based on a lack of availability of a DDSN witness and
Petitioner’s attorney’s fequest for a change in venue. (See Hearing Officer’s file) The hearing
was then re-scheduled to occur on June 29, 2009, and Petitioner’s Counsel was notified of this
new date on June 1, 2009. (See Respondent’s Exhibit) .

In her brief, Petitioner’s attorney asserts that she contacted counsel for Respondent on June 24,
2009, and asked to review the file. Petitioner’s attorney does not indicate whether this was her
first such request but, based on the lack of evidence to the contrary, the undersigned found that it
was her first request. '

At that time, Petitioner’s attorney was informed that the file was not in the possession of
Respondent’s counsel but remained in the possession of the local DDSN board. FN1 Petitioner’s
attorney was then afforded approximately one (1) hour, the maximum time available from the
time she arrived at the DDSN office on June 26, 2009, prior to the Friday afternoon close of
business at DDSN, to review the file. FN2 '

Petitioner’s attorney argues, also, that she was not provided copies of the file. However, federal
regulation does not require copies to be made for Petitioner, and there is no evidence that copies
were requested by Petitioner’s attorney. Further, Petitioner’s own Post-hearing brief contains
documents with a fax transmission stamp that indicates they were faxed from DDSN to
Petitioner’s counsel prior to the hearing.

Petitioner’s attorney was then given unfettered access to’ Petitioner’s full file-at the hearing.
And, to ensure adequate time to respond to any new information identified in the file at the
hearing, Petitioner was afforded the opportunity to submit a post-hearing brief. Petitioner’s
attorney provided her brief on July 7, 2009, more than three (3) months after the date of the

appeal.

A significant delay existed between the appeal (dated April 1, 2009).and Petitioner’s attorney’s

_request to review the file (June 24, 2009). Responsibility for this delay rests solely in the hands
of Petitioner’s attorney, and she did not offer any explanation which might reasonably justify the
passage of almost three (3) months from the date of the appeal to the date of the request.

Her request then occurred on the eve of the day before the hearing. At that point, DDSN then
took what action was possible in allowing the file to be reviewed. Clearly, an opportunity to
review the file both prior to and during the hearing was present. Petitioner’s attorney cannot rely
on her delay to create the absence of an opportunity to review the file.

Furthermore, the time allowed to review the file was more than the “reasonable time” required.
Petitioner’s counsel’s placed herself in the position of having minimal time to review the file
when she failed to request to review it until Thursday, June 24, 2009, prior to the Monday, June

I As noted previously, Respondent is DHHS and Respondent’s counsel is Deputy General Counsel with DHHS.
However, the file was in the possession of the local DDSN board who is the DHIIS' designee for day-to-day
administration of the waiver services provided to Petitioner. :

2 Petitioner’s attorney argues that the transfer of the file from the local DDSN board to the state DDSN office was
in violation of the limitation Petitioner’s guardian placed on the HIPAA release she signed. This HHearing Officer is
without jurisdiction to determine whether the transfer was such a violation.

10
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29, 2009. Her failure to request the file prior to .June 24 is especially troublesome because
Petitioner’s counsel was fully aware that a hearing was forthcoming when she herself requested
the hearing on April 1, 2009, and, on June 1, 2009, received notice that it would occur on June

29, 2009.

Last, if Petitioner’s counsel felt she was not prepared to prosecute her case, she should have
requested a continuance. She did not do this. Instead, Petitioner’s counsel attempts to rely on
her own delay to create a Constitutional violation where there is, most clearly, none at all.

The undersigned notes with favor and appreciation the following sentence from Respondent’s
Post-Hearing brief:

Apologies are certainly in order if the Respondent, its agents, or its attorney
inconvenienced the Petitioner’s attorney in her efforts to obtain documents. (See
Respondent’s Post-hearing Brief, Page 6)

However, the undersigned concludes, again, that full responsibility for any “inconvenience” in
this regard belongs to Petitioner’s counsel and her alone. This issue is denied.

As to Failure of DDSN to Promulgate Regulations or Establish Reasonable Standards
Petitioner also argues “that Respondent has erred by failing to establish reasonable standards to
determine what services are needed for him to remain in the community . . ..” (Petitioner’s Post-
hearing Brief, Page 2) The undersigned has already disposed of Petitioner’s arguments in regard
to specific services.

In regard to this general allegation as to the error or lack thereof of DDSN or DHHS to

promulgate regulations surrounding client care planning, the undersigned concludes that subject -
matter jurisdiction is lacking. As previously stated, subject matter jurisdiction is conferred upon

DHHS hearing officers pursuant to the Medicaid regulations and, by those regulations, is limited

to terminations, suspensions, or reductions of Medicaid covered services. See 42 C.F.R. 431.200.

This tribunal does not have subject matter jurisdiction to determine any issues other than those

specifically associated with the actual provision of Medicaid services.

However, if this tribunal had subject matter jurisdiction over this issue, the undersigned would
direct the attention of DDSN and DHHS to our Supreme Court’s warning that agency policies
attempting to establish a “binding norm” should be promulgated as. regulations. Home Health
Serv., Inc. v. §.C. Tax Comm’n, 312 S.C. 324, 440 S.E.2d 375 (1994).

DECISION
As to Denial or Decrease of/Failure to Provide Personal Care Services
Petitioner’s personal care services for the remainder of the 2009 care plan is remanded to DDSN
for additional care planning that takes Dr. Joseph’s June 29, 2009, affidavit recommendations
into account. Any further prayers for relief in this regard are denied.

As to Denial off/Failure to Provide Respite Services
This issue is denied.

As to Denial of/Failure to Provide Adult Companion Services

Petitioner’s adult companion services for the remainder of the 2009 care plan is remanded to
DDSN for additional care planning that takes Petitioner’s and Petitioner’s guardian’s clear
- statcments about socialization into account. Petitioner’s request for retrospective reimbursement
I
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is denied.

As to Denial of Procedural Due Process
This issue is denied.

As to Failure of DDSN to Promulgate Regulations or Establish Reasonable Standards
This issue is denied.

<

AND IT IS SO ORDERED.

Oanig/D. Loomis “_” —
Hearing Officer

e e

Colurﬁb'ia4 South Carolina.
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Respondent argues that the reductions in MR/RD Medicaid waiver services are not subject to
review by this Court because as the State Medicaid Agency DHHS has unfettered authority to adiminister
all Medicaid waiver programs. Respondent asks this Court to violate Section 22 of Aiticle 1 in the Bill of

Rights of the South Carolina Constitution which states:

No person shall be finally-bound by a judicial or quasi-judicial decision of an administrative
agency affecting private rights except on due notice and an opportunity to be heard ... nor shall
he be deprived of liberty or property unless by a imode of procedure prescribed by the General
Assembly, and he shall have in all such instances the right to judicial review.

Responcicnt cites Bryson v. Shunway, arguing that CMS allows states to “experiment...without adhering
to the strict mandates of the Medicaid system.” 308 F.3d 79 (1*. Cir. 2002). The Medicaid Act does
allow states to “waive” just a hand_ful of “strict mandates.” But Congress does not a-llow states tc ignore
civil rights when the state administers its M-:-dicaid- programs. As the Fourth Circuit recently recognized
in Doe v. Kidd, II, a case brought against officials of Respondent and DDSN: “Because South Carolina
accepts Medicaid funding, these agencies are bound to comply with all related f_e.derai laws and
regulations-.” Case No. 10-1191 (4" Cir. Makh 24,2011), citing Wi!der v. Va. Hosp. Ass'n, 496 U.S.
498, 502 (1990). Respondent can no mote ignore the 'Americans with Disabilitie§ Act (ADA) and the
Supreme Court’s holdings tn Olmstead, than it can ignore thé Civil Rights Act and the United States
Constitution. 527 U.S'. 581 (1999). Under Respondent’s arguments, it could deny Medicaid services to.
Baptists or to black persons. But the civil rights laws and the Constitution of this _c_o.u_n_tny can never be
“waived” by any state agency because the Supremacy Clause requires that Res_pondent must administer
the Medicaid program in compliance with the Medicaid Act and other laws, including the ADA, .
enforcing waiver participants’ civil rights.

Respondents claim that becaus;e they held workshows telling waiver participants that they were
about to commit an illegal act, the act is somehow legitimized. Federal Mcdicaid regulations contain
diffcren.t requirements for giving notice of reductions in Medicaid services. 42 C.F.R. 431.210 means

something. its very specilic requirements are mandatory before services are reduced or terminated and
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do it right this time. Failing to hold Respondent accountable for compliance with 42 C.F.R. 431.210 will
stmply perpetuate and reward Rcsbonden@ violations of the due process righis of our most vuinerable
citizens who are the least capable of protecting themselves from such abuse.

Respondent’s reliance on a federal district court case from Washington State is also misplaced.
Respondent’s Bricf at 16. M. R. v. Dreyfus, WL 588511 (W.D. Wash. 2011). The plaintiffs in MR,
objected to the use of an assessment tool used to i'edtlﬁc services. However, Respondent ignores the fact
that Washington kad a process for disputing the number of hours awarded when an individual needs
more. Id. Each waiver participant received an appealable individual assessment before reductions
occurred, unlike this case, whercin no such assessment was made prio'r to reducing the services. Plaintiffs
in that case also failed to produce evidence of risk of institutionalization, unlike the Appellant in this
case. Id. Also unlike the system implemented by Respondent, which places the same cap on personal
care, companion and nursing scivices, regardless of the severity of disability, the Washington system
awarded more hours to persons who have more severe conditions. Id. The changes in M.R. v. Dreyfus
were considered and enacted by the state legislature. The reductions at issue in this case were never

approved by the South Carolira General Assembiy. They were submitted to CMS after the iegislaturc

Respondent failed to meet those standards. The proper remedy is to require the agency to start over and
|

ended its session and implemented before the 2011 Session began. The legistature never had an .
opportunity to authorize the exccutive branch’s alteration of the use of funds as allocated in the state
budget. Jackson, supra. HHS is an agency in the executive branch of state govcrnh'.ent, but it does not
have the authority to fundamentally altex how MR/RD Medicaid waiver services are provided when its
decisions violate the ADA, thereby disregarding decisions by not only the legislative branch, but ajso the ’
judicial branch of government.
A 2008 audit of the South Carolina MR/RD Medicaid waiver program sharply criticized the
agencies for denying choice and failing to ¢liminate barriers caused by the near monopoly of DSN

Boards and DDSN in providing waiver servicés. Record at 455, [gnoring the findings of that audit, on

-
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January |, 2010, Respondent eliminated or reduced primarily services provided by qualified providers
that are not DSN Boards, while astronomically increasing rates paid to DSN Boards and DDSN for
institutional services and increasing the number of persons in the waiver. Respondent’s Bx'iefat' 19 (letier
from CMS). During Y 2010, DHHS actually increased the payment rate paid to DDRSN for ICF/MR
respite services by 70%, all the while claiming that the home-based service reductions were unavoidable
due to clal;njs 6f“sevel'c budget reductions,” while sitting on millions of dollars of “excess funds” and
federal Medicaid stimulus funds. This was an “improper modification of legislation” by the cxecutive
‘branch. Jackson v. Sanford, Case No. 26918, (S.C. Sup. Ct. January 24, 2011). As the Supieme Court
held in Edwards v. State: “Governor Sanford must exscute the Budget as enacted by the General
Assembly.” 383 S.C. 82, 678 S.E.2d 412 (S.C. 2009).

Then, soon aftér ciaiming that these reductions were nec_cssitated by a 2.1 million defici,
DDSN went to the South Carolina Budget and Coniroi Board (SCBCB) and asked for permission to
spend more than $6 million it was holding in an excess funds account to buy more real estate for local
boards. Record at 686, 697 to 700. This deal was sealed by an agreement to split this excess funds
account nearly in half with SCBCB. Record at 690. In addition to this excess funds account, DDSN had
received, at the time the reductions were announced, more than $30 million in federa! Medicaid stimuius
funds. Record at 158 to 164. Most of these federal Medicaid stimulus funds paid to South Carolina were
transferiedto a rainy day fund, instead of being used to maintain Medicaid home and community based:
services. [d., Karen . v. Sanford at 134. Respondent’s claim that caps were placed on the services at
isste in this appeal because of_budgct reductions is simply a sham. Indeed, as the United States District
Court for South Cardlina found, the services at issue cost less than the institutional services that will be
required if Richard’s needs are not met in the community. Peter B. v. Sanford. The agenc} actad outside
of the scolic of its authority, and in violation of the ADA, by taking funds the legislature had
appropriated to provide home and community based services and (1) using those funds to increase

payments to DDSN and DSN boards for institutional ICF/MR respite services and (2) diverting those

o
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funds to the State’s General Reserve Fund and a rainy day fund. Record at 158 to 164.

Respondent’s argument “reasonable medical standards™ must have been used because Appeliant
may think highly of his new service coordinator, is completely illogical and ircelevant. Respondent’s
Brief at 7. There is no evidence in the record that the DDSN service coordinator even contacted
Richard’s physician. There is also no evidence in the record that Richard, his physician or his guardian
were even informed about how many hours the service coordinator was requesting. The hearing officer
determined in the 2009 “fair hearing” that the number of hours he was receiving at that time were
medically necessary. (Hearing officer failed to include 2009 documents in record on appeal.) Such an
admission cannot be overcome by Respondent’s presumption thal the service coordinator must have
considered the physician’s orders because there is no evidence in the record she reviewed those records
and she testified that she was not competent to review medical records. Record at 34 and 41. Richard’s
physician determined that he needs 2,240 hours a year, in addition to 52 days per year. {2009 docunents
not included in record on éppeal.) Hearing officer Loomis agreed that these hours and days were
medically necessary. Id. There is no credible medical evidence in the record to support the reduction to
172 hours per month of respite services, a decision made by a DDSN employee with no medical training,
who had not reviewed his physician’s orders or cven inquired about the employment obligations of his
parents. The dccision violated the 2009 order and was arbitrary and capricious and it has no factual
basis. The fecord shows that waiver service reductions were made with no medical assessment.

- Respondent argues that because Appellant enjoys volunteering at a nursing home, he should
subject himself to institutionalization because he might like it. Brief at 9. This is no more logical than
saying that doctors who enjoy working with cancer patients should try radiation, because they might like
it. A prison .chaplain may enjoy visits with inmates, but he would probably not enjoy being locked up
with thein. The “other options” to which Respondent refers are institutional placement in an ICF/MR for
réspite or attending a congregate workshop, but the ADA and Olmstead protect Richard {from such

atrocious expericnces. Appellant presented affidavits fromn his physician stating that it would be unsale
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for him to be subjected to such placements and his DDSN psychological services provider agreed.
Record at 780 to 785. The record contains reports and audits showing DDSN has failed to protect persons

in these facilities from sexual assault, financial exploitation and neglect. Record at 257, 289 to 290 and

383. The federal magistrate in Peter B. recognized that:

The Court does niot mean to insult the hard work of the defendants or the individual care
nroviders that accomplish it, but it would be an oversight of thjs decision not o also emphasize
the fairly serious deficiencies of various institutional facilities, revealed in a state agency audit,
which include unsanitary conditions; abuse; neglect; and exploitation... Instilutions can be piaces
of both great compassion and unspeakabic horror. These are not insignificant considerations
when measuring the irreparable harm and opportunity cost of a de facto inveluntary
institutionalization of a person otherwise content and healthy in community.

As to Respondent’s argument that ex parte communications were allowable, any “adjudicator”
who nceds to find out what the posture of a party is should do so in the picsence of all parties. The
information obtaired from DDSN was not simply related to scheduling a hearing or some procedural
matter. The very fact that this communication tcok place and the Office on Appeals and Hearings did not
provide notice of it to all parties is an indicator of bias.

When a party f{ails to comply with a judge’s ruling, the judge retains jurisdiction over the case to

" determine why the court’s orders were not followed. The power to hold parties who refuse to comply
with an order of the court are inherent in the Court. All courts have the inherent power to punish for
contetnpt. Curlee v. Howle, 277 S.C. 377, 287 S.E.2d 915 (1982); State v. Pdssmore, 363 S.C. 568, 611
S.E.2d 273 (Ct.App.2005). This power is essential to the preservation of order in judicial proceedings
and the due administration of justice. /& Under Respondent’s reasoning, all the hearing officer could do
was to hope her order would be carried out. Rewarding the Respondent for its contumacy by requiring
Appellant, an person who has profound disabilities and limited resource, to start over from the beginning
when the agency chooses to ignore an order is wrong.

Respondent admits that it did not object to the incorporation by reference of the 2009 record.

Respondent’s Brief at 12. According to Respondent, the hearing officer reviewed the 2009 record. 1d. It
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is legal ervor for the hearing officer to omit from the record on appeal the transcript, exhibits and records

in this proceeding. Rule 36 of the South Carolina Rules of Procedure for the Administrative Law Court
requires that the record must consist of (1) All pleadings, motions, and intermediate rulings; (2) All
evidence received or considered...(6) The transcript of the testimony taken during the proceeding,. The
hearing officer failed to include all evidence received or considered and the transcripts of testimeny
taken during the proceeding which was incorporated by reference, whether or not this appeal is a
continuation or an entirely new appeal.

The agency also claims that it has no respensibility for complying with the 2009 order.
Respondent claims, without providing uny evidence in support, that upon remand to DDSN the service
coordinator took into account the orders of Dr. Joseph. Respondent’s Brief at 13. Respondent admits
that the service coordinator and the Appellant were “probably trying to work out the array of se.r\./iccs
allowed undcf_the waiver, when the Appellant appealed.” Rut the record documents bad faith by
Respondent in failing to inform the hearing officer it had submitted an amendnent to CNIS at the time
oral arguinents were heard in the first hearing and it had no ifltention of compiying with hier order.
Respondent failed to appeal that order and this Court should prohibit the agency from reducing
Appellant’s services below the level ordered by the first hearing officer. Appellant’s due process rights
have been violated thereby and the decision of the heai'ing officer should be reversed because Appeilant
has provided credible medical evidence that the services ordered by the first hearing.ofﬁcer are medicélly
necessary and Fhe ADA and Olmstead prohibit any reduction which would place Appellant at risk of
institutionalization.

Courts across the country, including the United States Disi'.ricl Court for Soutih Carolina, have
determincd that CMS approval of reductio.ns does not make them legal, as that federal agency does not
have the authority to override congressional intent of the ADA. See Peter B. v. Sanford. In its brief,

Respondent erroneously informed this court in its brief that a “final ruling in the Cizbtree case could be

6
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subject to the 6" circuit’s ruling in Rosen.” Respondent’s Brief at 16. Crabtree v. Goetz. Record at 753 to

761. That is not factual. In that case, waiver participants in Tennessee were receiving up to 24 hours of
care a day, seven days a week. Id. ’Il"he State of Tennessee had passed a state statute approving the cuts
and CMS had approved an amendment to the \\;aiver altowing the reductions. Id. The district court
issued a preliminary injunction preventing the state from reducing waiver services and the case was
dismissed on January 22, 2010. No. 3:08-0930 (M.D. Tenn. January 22, 2010).

In Marlo M. v. Cansler, the federal district court prohibited the State of North Carolina from
reducing services where the plaintiffs. receive care and supervision in their own apartments twenty-four
hours a daj 679 F.Supp.2d 635 (E.D.N.C. 2010). A temporary injunction was issued just three days after
the lawsuit was filed in the federal court and a preliminary injunction was ordered a'month later, finding
that such reductions would violate the ADA and Omstead. Similarly, in New York, the federal court
required the state in 2009 to provide additional funding and services SL;fﬁcient io enable persons living in
boarding homes to rﬁc;vc to apartments. Disability Advocates, Inc. v. Paterson, 598 F. Supp. 2d 289. Sce

-hnp://documents.nyﬁmes.ccm/disability—advocates-inc-.v-david-a—palerson.

Respopdent correctly states that Radaszewski v. Maram is favorable to Richard, but erroneously
suggests that Radaszewski has not been decided on the merits. 383 F.3d 599 (7" Cir. 2004). A bench trial
was hield in Illinois in Septexﬁber 2007 and on May 9, 2008, the district court issued a_ permaneni
injunction requiring the state to continue to provide Radaszewski 16 hours a day of RN services, in
addition to 336 hours .a year of respite nursing services. 1:01-cv-09551 Document #: 175 Filed: 05/09/08.
Appellz-mt’s counsel could find no evidence, eight years after decision in Fisher v. Oklahoma Health
Care Association that the case was ever “fully tried,” but that 10" Circuit case has been cited in 19
Uniied States district court decisions, 12 decisions of United States Circuit Courts and four cases in two
differgnt states. 335 F.3d 1175 (10" Cir. 2003). The State of [llinois opéed to use taxpayer fun(ﬁ to |

provide services the young man needs instead of going to trial and continuing to appeal a losing case.
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The best Respondent can do is to come up with a case decided against the state where its counsel
believes there is a “‘good chance for an on-point circuit court decision in Cota v. Maxwell-Jolly.” 688
F.Supp. 980 (N.D. Calif. 2010). (Harry Cota, the lead plaintiff in that case died on March 7, 2011.) That
case is stayed pending appeal to the Ninth Circuit. Case 4:09-cv-03798-SBA Document 201

Filed11/22/10. However, thai Circuit has held in thiee Medicaid rate reduction cases that there is a
strong public interest in maintaining Medicaid services. Maxwell-Jolly v. Independent Living Center of
Southern Califorria, $72 F.3d 644, 659 (9th Cir. 2009), Maxwell-Jolly v. Santa Rosa Memorial Hospital,
09-17633 (9" Cir. May 27, 2010); and Maxwell-folty v. the California Pharmacists' Association, 563
F.3d 847, 849, 853 (9th Cir. 2009). The State of California has appealed these cases to the United States
Supreme Court, which has granted cert. In independent Living Center, the Ninth Circuit held that
«_..there is a robust public interest in safeguarding access to health care for those eligible for Medicaid,
whom Congress has recognized as the most needy in the country.” Supra at 659. In Dominguez v.
Schwarzenegger, the Ninth Circuit upheld the district court’s grant of a prcliminary injunction where
Medicaid participants claimed that their access to needed services would be denied if the state were

allowed to reduce reimbursement rates for home-based services. 596 F.3d 1087 (9th Cir. 2010).

Most applicable and important to this Court, however, is the order of Judge Michelle Child.s, who
adopted in toto the findings and recommendations of Magistrate Judge Bruce Howe Hendricks. Peter B.
v. Sanford, C.A. 6:]0-cv;60767-JMC (SCDC February 1, 20! l-). In that case, the federal couit issued a
preliminary injunction prohibiting Respondent in this case from implementing the January 1, 2011
reducti.ons which are the subject of this appeal. See also Magistrate’s R&R dated November 24, 2010.
The court determined that the plaintiffs who claim that the January 1, 2010 recluctions in MR/RD
Medicaid waiver services violale the ADA are likely to prevail on the merits and that an injunction was
in the public interest. [n particular, Judge Hendrisk’s description of the harm that would be suffered by

plaintiff Chip E. is likc the injury Richard would experience, as his condition is very similar::
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He is the highest functioning of the three plaintiffs and, maybe, preciseiy for this reason, the
prospect of institutionalization is most terrorizing to him. The threat of irreparable injury to Chip
exists exactly in the tost opportunity that community living offers... This is precisely the sort of
injury incidental to the prejudice of segregation, which the and person imposes. “Institutional
placement of persons who can handle and benefit from community settings perpetuates
unwarranted assumptions that persons so isolated are incapable or unworthy of participating in
community life.” Jd. Where such an experience can be avoided, without significant alteration of
the status quo, the United States Supreme Court has stated, it should be... His experience in an
institution would come with all of the adjunct Luiniliations that violation of personal space and
pcrson imposes.

The Hearing Officer erred as a matter of law and fact in finding that the Respox.ldent has not violated the
ADA and Olmstead by placing Richard at risk of institutionalization. The HHS hearing officer made
nothing more than an unsupported and conclusory finding that the reductions at issue in this case do not
violate Olinstead. He based this decision on the fact that Appellant lives near his parents who provide
some of his care. Record at 12 to 31. However, federal regulations prohibit consideration of resources
provided to an adult Medicaid beneficiary by a parent. 42 CFR 435.602. Respondent’s witness, Dawn
Shealy, testified that she determined that Richard does not need additional respite hours because his
mother only works part time. Record at 39. But Richard’s mother, who is no longer able to lift him,
works eight part time jobs, because she has to be home during the middle of the day to take care of her
son. -Record at 63. Federal courts, including the United States District Court of South Carolina have held
that even a risk of institutionalization is sufficient to invoke the protections of the ADA and Olmstead.
That court dismissed Respondent’s arg-u-n.qent that institutionalization is “sp_eculativé,” ba-sed on -afﬁdav.its
presented by the plaintiffs and'their physicians:
The court finds that this evidence demonsirates that institutionalization is sufficiently likely, and
therefore, the issuance of a prcliminary injunction is warranted. Defendants would have the
court wait unti! Plaintiffs are actually removed from their current living arrangements. However,
the standard requires a finding of likelihood, not absolute certainty. Further, the harm to be
prevented will have already beein done should the court adopt Defendant’s position to wait until

the effects of the service reductions are certain.

Peter B. v. Sanford, supra. The Magistrate’s Report in that case addressed this issue:

To echo the briefs of the plaintiffs and the amici, cases involving ADA integration claims have
consistently recognized that even the risk of institutionalization is sufticient to establish a
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violation of Title I and certainly to justify preliminary relief. See Fisher v. Oklahoma Health
Care Authority, 335 F.3d 1175, 1184 (10th 2003) (holding that Medicaid participants not
currently institutionalized but at “high risk for premature cntry into a nursing home” could bring
claim for violation of the integration mandate); Brantley v. Maxwell-Jolly.656 . Supp. 2d 1161,
(N.D. Cal. 2009); Mental Disability Law Clinic v. Hogan 2008 WL 6:10-cv-00767-JMC -BHH
Date Filed 11/24/10 Entry Number 71,15 4104460, at *15 (E.D.N.Y. Aug. 28, 2008) (stating
“even the risk of unjustified segregation may be sufticient under Olmstead). The case law is clear

that plaiutiffs need not wait to-be institutionalized before relicf is sought.
As did the plaintiffs in Peter B., Richard has submitted reliable evidence “in the form of affidavits from
-..treating physicians and testimony of ... current caregivers that supported their allegation that a
reduction in services would cause dramatic changes in [his] current living conditions.” Id. In this case,
affidavits ofRichard’s treating physician were submitted which affirm that he (“Richard would be at risk
of institutionalization if the nceded hoine-based services are not provided.” Affidavit of Dr. Thomas,
Record at 784.) As Judge Hendricks recognized: “The opinion of a responsible treating physician in
determining the appropriate conditions for treatment ought to be given the greatest of deference.” Citing
Olmstead, 527 U.S. at 610.Indeed, Richard hiraself signed an affidavit describing his need for services |
and stating that he would “have to live in an institution” without these services. Record at 787. On the
oth_er side, Respondent has provid.ed absolutely no medical evidence from any qualified person to
determine the medical necessity of these services or that he would not be at risk of institutionalization
without them. Without testimony or a statement from a physician who is willing to pui his license on the
line if he is wrong, the only “speculation” in this case is that of the Respondent whose witness with no
medical training testified that Richard is not at risk if these services are nof continued.

For the reasons set forth in Appeilant’s brief and the record on appeal, Appellant prays that this
Court reverse the decision of the tower tribunal, finding that the services ordered after the 2005 fair
hearing are medically necessary, that those services have not been provided with reasonable prompt