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STA"l“EMENT OF ISSUES 6N APPEAL
1. Did. the Circuit Court err in dismiés_ing al] clai‘r‘ns‘on tfle basis that the Circuit Court
lacked squect matter jurisdiction?y |
2. I.)ivd.the Circuit Couﬁ err in grantiﬁg sumﬁiary judgment on thé basis that it lacked '_ ’
subject mattér Jurisdiction to consider the Validity of Magistrate Court‘ judgments?
3. -Did the Circuit C'(_)urt'err by dismissing the Fourth Count on the basis that -there was no
conStituﬁonal issue?

4. Did the Circuit Court err by dismissing the Fifth Count on the basis that the Respondents



were immune under the Tort Claims Act?
5. Did the Circuit Courtérr by ﬁnd.ing' no genuine issues of fact?
6. Did the Circuit Court err by dismissing‘fhe _Sixth Count? .
7. Did the Circuit Court err by disfnissing all claims against Respondeni Long
;t)ased upon his status as é government employee?
8. | Did the Circuit Court err by failing to grant summary jﬁdgment as to the invalidity of the
user fees judgment on the basis that the Magistrate Court had no jurisdiction?
STATEMENT OF THE CASE
InF ebfuary 2011, Appellant ﬁl‘ed a Lis Pendens aﬁd >T‘h_ree Count Complaint for
declaratory relief that several Magistrate’s Court judgments entered against him for unpaid
' | solid,was‘ge collection fees were invalid. R. p. 1‘_7‘—22. The Complaint alleged that the
~ Magistrate’s Court had ho jﬁriédiction to collec{t"hese fees because the enabling levgislation,
SC Code Ann. ,Section 44-55-1210 whig:h pefmitted counties to'r‘egulate solid waste requifed
that collection of the fees occﬁr in the -same; manher as real estate taxes. R. p. 17. Appellant
assel;ted that eéch year. from fhe timé the fe;: was first irﬁposed, he requested that the County
Auditor remove the fee from his tax bill and thaf the _Coqnty Auditor agreed to waive the fee.
| R.p. 18-19. The Corﬁélaint further alleged that Appellant derived no benefit from the
imposition of such fees as required by SC Code Section 44-55-1210 because the County did
not receive or collect any solid waste from him. R. p. 18-19. Some of the judgments against .
him were for collection fees imposed against \}acant land which was not subject to any fee and
others were for pr(.ipe‘rty that he did not own but ‘only paid the taxes on behalf of relativés. R.
p. 20. The Complaint also sought to set aside the Sheriff’s execution and sale of real property

known as TMS 498 because it was baséd upon an invalid judgment and TMS 498 was vacant



land on which no fee ;:ould be imposed. R. p, 20. The Complaint also sought unspecified
damages for violation of Appellant’s right to equal protection under 42 USC ‘Section 1983
due to the manner in which the fees were collected . R. p. 21-22. The named Defendants were
Respondent Mase and Company, LLC, the current owner of ."1;-1\/[8.498 and Respondents
Charleston County and the Charleston Cbunty Sﬁeriff who executed on the judgment.
Respondent Mase and Company, LLC filed a Pro Se Answer. R. p. 24-25. Prior to service of
an Answer, on March 23, 261 1, Appellant filed an Amended Complaint whiqh asserted that
there were equitable grounds upon which t;) invalidate‘ the user feé Jjudgments and sale of his
property. R.p. 31, Para.28. |
On March 25, 201 1., Respondeﬁts Charléston County and Charleston County Sheriff

filed a Notice of Removal in the United States District Court for South Carolina alleging that
the District Court had jurisdicfion ovef the civil rights violations alleAged. R. p. 35-36. On
March 31, 201 1, Respondents Charleston County and Chafleston County Sheriff filed an
Answer to the Ameﬁded Complaint with various defenses including So_vereign Immunity. R.
p. 41. On April 28, 201‘1, Respondent Mase énd Company, LLC filed aﬁ Answer to the
Amended Complaint and a Counterclaim against Appellant for a Frivolous Claim and a
Crossclaim against the Respondents Charleston County and Charleston County Sheriff for
negligence in conducting the execution and sale 6f TMS 498 and for indemnification. R. p.
51-52. Appellant filed an Answer to the Counterclaim and the County Respondents filed an
Answer to the Crossclaims. R. p. 54- 55 57-58.

In’October 2011, Appellant filed a Second Amended Complaint to incorporate further
allegations that resulted from discovery. R. p. 59-66. Respondént Charleston Couﬁty Revenue

Collections Départment was added as a party Defendant as the entity responsible for



collection of the fees. R. p. 62. Ré'spoﬁdent Harry Long was hémed as a Defendant under.the
Fourth Count (civil rights ViOi&tiOI‘iS)OI‘l the basis that he had arbitrarily and discriminatorily
conducted the levy and exeéﬁtion that resﬁ}ted in the sale of TMS 498. R. p. 64. The Fifth
Count was ameﬁdéd to assert é Tort Claim against Respondent Harry Lohg on the basis that
he had exhibited malice and an intent to injure Appeilant in céndUcting the‘levy,‘éxecu'ti'on
and sale and against the Sheriff’s Departmént on the basis that it had been negligent in
retaining Respondent Harry Long as an employee. R. p. 64-65. All Respondents filed
Answers and Respondent Mase and Company; LLC realleged the same Counterclaim against
Appellant and Crossclaims against the County Respolrlldent's.v1 R. p..67-84.

‘ Theréaftef in November 2011, Appellant filed a Motion to Dismiss the Second
Amended Complaint on the basis that the District Court did not have subject matter
jurisdiction to consider thel validity of a state court judgment. R. p; 85f9Q. County
Respondents opposed the mqtion on the basis that the District Court could’determine thé
alleged constitutional violations-by assuming the validity of the state court judgments. R. p.
96. The District Court held that the federal court did not have jurisdiction over the validity of
the Magistrate Court judgments and that they were “ inextricably intertwined” with the civil
- rights claim and remanded the case sua sponte to the Circuit Court for further proceedings. R.
p- 7-8. |

In February 2012, thé County Respondents filed a Motion for 4Summary Judgment
and a Motion to dismiss the Second Amended Complaint as to Respondent Long. R. p. 101-
102. In their Memorandum of Law filed in July, County Respondents asserted that the user

fee was validly applied to Appellant, that the vGeneral.Welfare Law, S.C. Code Ann. Section

' For ease of reference, J. Al Cannon, Jr., Charleston County Sheriff’s Department, Chafleston County Revenue
Collections Department and Harry Long will be referred to as the County Respondents unless otherwise
indicated. ‘ - '
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4-49-30 authorlzed the enforcement of. sohd Waste collect1on fees i in Maglstrate s Court, .and
that Respondent County Reyenue Collectlons Department was immune from suit under the
Tort Clalms Act 1mmun1ty for enforcement of laws. R. P 166-172: County Respondents also |
asserted that the Respondent Sheriff’s Department was 1mmune from su1_t under the Tort
Claim Act 1mmun1ty for ,. j:udlicial'and layv. enforcement activlties_ and in the exercise of
discretion; R.p. l73-l 74; and that 'Respondentl;ong.wasimmune_under the Tort Claim Act

- exemption for government employees. R p--175. County Respondents also asserted that there .
. .was no V1olatlon of equal protectlon of the sol1d waste collectron fee ord1nance because the

| fee was properly applled to Appellant R p 175 176. With respect to the cla1m of neghgent
retention, County Respondents asserted that there was no evrdence of causation and that
Respondent Long’ had not acted‘with malice R p. 176-177
| Appellant opposed County Respondents Motlons for summary Judgment on the basis
| : that the plam language of the Maglstrate ] Court Act, S.C. Code Ann Sectlon 23 3-10 does
not authorlze Jurlsdlctlon over a suit to collect a fee that the County Ordmance to impose and
collect the fee did not authorize Junsdlctron in the Magistrate’s Court and that the. spec1ﬁc
provision of the Mag1strate s Court Act take prlorrty over the general | prov1s1on of the General
Welfare Law as ‘a matter of statutory constructlon and that the County Respondents were not
subject to 1mmun1ty R.p. 213 -216, 225- 226 Appellant further alleged that there were
dlsputed issues of fact and that d1scovery was 1ncomplete R.p. 235 238. Appellant also ﬁled
a Motlon to Compel D1scovery relating to the reasons for Respondent Long’s prior suspensron :
and for the Respondent County Sher1ff s Department polrcy and Procedure Manual R.p. 148-

151.
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Whilé these Motions were pending, in Ap’rﬂ 2012, Appellant filed a mOt%on for leave
to amend fhe Second Amended Compléint to add a Sixth Count to vacate the Sheriff sale
becaﬁse the amount of the sale was grossly inadequate in relation to the fair market value of
the property.. R. p. 103-107. Respbndent Mase and Company, LLC consented to the

| amendment, R. p. 104, but the County Respoﬁdents opposed it on the baSis that Appellant did
not have standing to assert the inade(iﬁacy. R.p. 422-424. In June 2012, County Respondents
filed a Motion for Summary Judgment as to Respondent Mase’s Crossclaims for negligence
and indemnity on the basis that fhey were entitled to Toft Cla_im Act immunity for all of its
claims. R. p. 108-110. | |

| In Juiy 2012, Appellalnt ﬁl;d a Motion for Partial Summary Judgment as to the First,
Second énd Third Counfs on the basis that he was entitled toa declaratioﬁ that the Magistrate
Court had no jurisdiction as a matter of law. R. p. 111-12 1 Appellant contended that
Ordinance required the collection of user fees likg “ ad valorem taxes” in accordance with the
enabling legislation, S.C. Code Ann. Section 44-55-1210; and the Magistrate Court had no
Jurisdiction under the enabling legisiation or the Magistrate Court Act, S.C. Ann. Section 22-
3-10 et seq. to process a claim to collect a fee. R. p. 117;120.

In August, County Respondents filed Supplemental Memoranda in which they asserted
that the Circuit Court did not have jurisdiction to hear the challenge to the validity of the
Magistrate Court judgment since Appeliaht’s only remedy wés tlo‘ﬁle émbtion in the
Magistrate’s Court 6r an app_eél. R. p. 454-458.,County Respondents als:o ésserted that the
Magistrate’s Court had jurisdiction under the injury to person prvo-vision‘ of the Magistfate

Court Act, S.C. Code Ann. Section 22-3-10(2). R. p. 460-461.County Respondents also

11




asserted that there Was no nexus between the allegednegligent retention and the. injury
sustamed R. p 461 462 | |
Appellant ﬁled Further and Supplemental Opposmon to the County Respondents
Summary Judgment Motion based upon the receipt of additional discovery_ material. R. p.
‘426;453,492-5-01. Appellant alleged that the Circuit Court had general jurisdiction over all of
the claims and that R 60(h), SCRCP, perr'nitted' independent actions to vaeate a judgment for
equitable reasons including that the judgment is void. R. p. 494-496. Appeilant further
asserted that the claims for civil rights and neghgence were supported by the additional faets.
R.p. 431-437. |
On November 7, 26_12, the Court heard oral argument_on all of the pending motions. k
Following oral argument by both Counsel, the Motion Judge'Stated: “This isn’t going to be
decided on summary judgment. . .AThere afé too many iseues here to—there’s more than a
scintilla of evidence'of an issue here. So I’mv denying the [summary judgment]Motion -both. ”
R. p. 598, line 5-11. With respect to the County Respondents’ argument as to the tort claim
liability for arbitrary enforcement of the Jjudgment, the Motion Judge stated:
| “I am not goingto rule on the Tort Clalms Act itself on the action he’s brought
... youcan’t just be arbitrary in selecting the property. You’ve got to select--
I understand the law when [ was practicing , and I had this issue. You had to
pick a property that didn’t —that would really accommodate and satlsfy what
the Judgment was.’ :
R. p. 604, line 25 to 605 , line 11. The Court granted County Respondents' Motion to
Dismiss Respondent Long, R. p. 602, line 23-25, and Appellant’_e Motion to file an -
Amendment to Second Amended Complaint to add a Sixth Count. R p- 607, line 3-5.

- The Court entered a Form 4 Order containing its decision. R. p. 9. County

' Reépondents filed a motion for reconsideration of the denial of summary judgment
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and‘for the first time asserted that the Court ha_ti no j‘uris'diction to hear the other
counts. R. p. 510-511. Appellant ﬁled a motion to alter or, amend the Order dismissing
the Complaint as .to Respondent Harry Long based upon his lack of immunity. R. p.
537-543. The Coﬁrt heard oral argumept on both metions on March 13,2013. R. p.
611-627. The Court later entered an Order dated June 17, 2013 granting |
Reconsideration of its Decision and dismissing all of Appellant’s claims. R. p. 11-15.
"The Court found that Appellant hed ’1‘10t appealed the Magistrates Court judgments and
was barred from collaterally attacking them in Circuit Court. R. p. 12. Further the
Court held that all of the causes of action necessarlly ﬂowed from the judgments and
the Court had no jurisdiction’ over them. R p 13 Notw1thstand1ng its decmon that it
had no Jurlsdlctlon to determme the merits of Appellant s clalms the Circuit Court
ruled that the County Respondents were 1mmut1e under certain prov151ons of the South
Carolina Tort Claims Act. R. p. 13-14. With respect to Appellant s clalms of an equal
protection violation, the Court ruled that App.ellant was not entitled to relief as matter
of law and that Appellant had not presepted a genuine issue of fact. R. p.14-15
Appellant subsequently filed a rpOtion to ‘a'lt_er /atnend that Order. R. p. 556-572. That
Motion was denied by Order dated October 6,A 2014. R. p..16. The Order contains no findings
or reasons. Id. Appellant served a Notice of Appeal on November 17, 2014.
FACTS RELEVANT TO THE ISSUES ON APPEAL
At all relevant times Appellant wa.sv the owner of real property known as TMS 282-00-
00-138 (TMS 138) located otl Johns Islanct.TMS '138 contains a residential dwelling and is
accessible only by private road off Kitf_ord Road. R P _396; Para 3; R. p. 59 Para. 1. On or

about 1987, Charleston County adopted .Ordinance Sectioh 10-51 et seq. to impose user fees

13




-

upon the owners of real property located in the‘ county for the express purpose of paying the -

-costs of garbage and traéh disposal at the 'county’s facilities. Section 10-51 et seq. was
intended to conform to SC Code Section 44-55-1210. See Ordinaﬁce Section 10-51(8).
Ordinance Section 10-56 states: “ [t]he annual disposal user fee shall be due and payable
within thei time and in the manner prescriBed by law fdf county ad valorem taxes pursuant to
section 12-45-70 of the code . . . or other law of simiiar irﬁport. The treasurer shall bill-and ‘
collect the annual disposal user‘ fee established by the county C(:)uncil'in the same manner as
taxes are collected . . . . ” Ordinance Section 10-51 does not contain any provision for the
county to collect a usef fee ini the Magistrate’s Court. -

Thefeafter, Chaﬂeston County included an “annual disposal user fee” in the annual
tax bill sent out by the Charleston County Auditor. R. p. 123; R. p. 396, Para.4. When
Appellant received tax bills from the County for TMS 138 which included a user fee as part of
the taxes owed, h¢ went to the Au(iitor’s Office and objected and the Auditor’s Office had |

~ him fill out a form entitled “Solid Waste Annual Dispoéal User Fee Application for Review”
and he signed it. Ms. Peggy Ellington, the employee ﬁsually there would note on it thatrthe
“user fee had been removed”. R. p. 396, Para, 4; R. p. 124-125. Appellant paid the real estate
taxes and believed that he was no longér responsible for the user fee since no one at the
Auditor’s Office told him he was. R. p-. 396,. Para. 4.

Respondent County‘Revenue Collections Department designated George Boniface
as its representative to testify about the collection of usér fees. R. p. 272, page 14, line 13-23.
Boniface was familiar with the user fee ordinance and agreed that the purpose of the user fee
was to qollect money from people éwning property in the county for whom services Were

provided. R. p. 276, page 25, line 12 to 17. In May.2000, Boniface filed a complaint in the

14



Magistrate’s Court against Appellant as the owner of TMS 138 for failing te pay the user fee
in the amount of $89.00 for the year 2000. R. p. 127. A default Jjudgment was entered in the
amount ef the user fee plus costs totaling the sum of $144.00. R. p 129. Respondent
eommenced additional actions against Appellant for nonpayment of user fees imposed against
TMS 138 in Subsequent years and obtained six default judgments. R. p. 130-135. Respondent
| also obtained a default judgment against Appellant for nonpayment of user fees on real
property designated as TMS 024. R. p..135. Appellant peid the taxes on TMS 024 which was
then held in the name of “the Estate of Sam Balaam” who was married to Appellant’s
grandmother Hester Singleton Balaam to avoid a tan saie. R.p. 398, Para 10. Appeilant »
asked the Auditor to remdve the user fee fo-r TMS 024 since he knew this property did not
receive any trash removal or usethe county disposal facilities. Id. Appellant never acquired
title to TMS 024. 1d. |

- Since 2007, Respondent Harry Long was assigned to the Judgmen:t' Seetion of the
Sheriff’s Department . His duties Were td collect ueer fee and other civil judgments . R. Ap.
304, page 147, line 6 to13. He nevef recei;Ied any formal training in the procedures relating to
this. R. p. 301, page 110, line 5-10. InFebruary 2009, Respondent Long received six user fee
judgments against 4Appellant. In March 2009, Respondent Long did a record search and found
several motor vehicles titled in Appeliant’s name _bu"t disregarded them. He thought that one
of the vehicles was too old but did not inv-_es'tigate the others aithongh he adnlitted they rnight
be worth looking into. R. p- 302, pagel28, line 2 to 16; R. p. 392-394. He based his decision
on “life experience”- not any training he received. R. p. 303, page 135, line 25 to page 136
line 3. He did not go to Appellant’s honse to determine what personal property was there. R.

' p- 285, page 33, line 25 to 35 line 10. Respondent Long admitted that it was no more work to
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levy and sell personal property than to do this for real estate. R. p. 303. page136, line 1-3.
Respondent Long als‘o found real property in Appellant’s name. R. p. 293, page 68, line 10 to |
page 70, line 9.

Respondent Long testil'red that he received a phone call in early April from someone
representing himself as Appellant: Respondent Long stated that this person made threats
against him. R. p- 286 page 38 line 3to 5 He believed what this person said that he was
going to go down ﬁghtmg the whole Sherlff’ ] department R. p. 287, page 43 line 7- 13 Long

filed an incident report that became a permanent record against Appellant R. p. 287, page 41,
line 19 to page 42, line 6, page‘43, hne 19 to page 44, line 12; R. p. 381. He also “flagged”
Appellant’s property with the Communications Department so that any other Sheriff’s
Department employee calling in to that locationwould be warned of a potential threat. R. p.
287, page 44 line 13 to R. p. 288, page 45, line 9; R. p. 378. |

On July 23 Respondent Long decided to proceed against real property designated as
TMS 498 owned by Appellant not the property where he hved (TMS 138) because of the
Homestead Exemptlon requrrlng a h1gher startmg b1d R p. 291 page 57, line 13 to page 58,
line 11; page 59, hne 17-20, page 60 lines 7 to 9. Respondent Long decrded to levy on TMS
498 because the appraised Value in the county tax system was $23 900. R. p. 297 page 81,
~ line3 to 22. To be sure that this sale.could go forward, Respondent Long even went to the
office of the Master in Equity in August 2009 to confirm that a pending suit involving TMS
498 had been dismissed. R. p. 292, page 61, line 25 to page 63, line 24.

On August 26", Respondent Long went to Appellant’s home to serve the writ of
execution. R. p 295, page 74, llne 12 to18. Appellant did not act belhgerently or aggressively

toward him and nothrng out of the ordlnary happened. R. p. 296, page 77, line 1 to 11.
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Respondent Long conducted the sale of TMS 498 and the property’ was sold for $600, being
~ the highest bid. R. p. 298,»pé1_ge 94, line 8 to page 95, line 7. The minimum bid was $490.62
representing‘ the cost of advertis-ing.; R. p.»-298,'page 96, line 8 to 12. Respondent Long
claimed that state law required him to set the minimum bid at the cost to advertise and that it
doesn’t include the amount off the judgment. R. p. 298, page 96, tine 13 to 23. The Sheriff® s
Department Policy and Procedure.Manual, Procedure 5-04 fer Civil Process does not contain
any requirement that the minimum Bid shall be the cost of sale. RI. p- A359-366. After deducting
the costs of sale, the remaining amount was not sufficient to satisfy the $144.00 judgment. R.
p. 298, p'age: 96, line 24 to page 97, line 1. In the hundreds of executions of user fee
judgments in which Respondent Long was involved over 4 Y years, he sdld real property only
two other times. R. p. 302, page v125, lines 3-6; R. p 348, Answers to Interrogatories No. 17.
Appellant was never served with the summons and complaint and did not appear at

the hearing on the Complaint. R. p. 395, Para. 2,'R. p. 396, Para. 4. Appellant never reeeived
| notice of entry of the judgment. R. p. 396, Para. 5. Appellant contends that Charleston
County does not provide any traeh removal services to TMs 138 end that he should not be
required to pay a user fee. Id. If he had known of the user fee suit in Magistrate’s Court he
would have appeared and contested it. R. p. 397, Para. 7. A-ppella'nt contends he received no
notice of any of the other complalnts and had a valid defense, including waiver of the fee and.
the lack of any services or beneﬁt as required by the statute. R. p. 397, Para. 9.

Appellant denies speaking to Respondent Long in April 2009 or maklng any threats -
against him or the Department. R. p. 396, Para. 6. He never spoke to or heard frorn him before
Respondent Long arrived at Appellant’s house in August 2009. Id. Appellant denies

receiving any letters which Respondent Long claims to have sent about the 2000 judgment.
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Appellant owns several motor vehicles including a F ord truck, a Toyota sedan and a “classic”
1955 Desoto sedan which are all owned free and el_ear and are registered to him. Appellant
also owns a boat and trailer, :; Knbota tractor and attachments for Wnrch he had paid over |
$8000. and an Allis Chalmers tractor for which he paid $9000. énd a backhoe and dump truck.
R.p. 397, Para. 7. The motor_vehicles, the boat and trailer and all th‘e'heevy equiprnent were
parked in plain sight when Respondent Long arrivéd at Appellant’s house in August 2009 but |
he didn’t seem to have any interest in them. Id.

' yAppella_nt contends that when Respondent Long told htim at nis house that he nad to
pay the judgment, Appellent told him the user fee had been removed. Id. Appellant further
contends that because the user fee had been removed by the Auditor’s Office from his tax bill
| earlier, Appellant did not believe that any sale of his property would occur. When Respondent
Long gave vhim a notice of sale for TMS 498 Appellant— ,did not understand why the County
would sell property on which the taxes were pard and that was not subject to the user fee. 1d.
Appellant had TMS 498 appraised in 2006 because of a dispute involving Berkeley Electric
and the fair merket value was determined to be $70,000.R. p. 397, Para. 8; R. p. 306-308.

According to Sheriff’s Department records, Respondent Long had been disciplined on
NuUMmMerous occasions. R..p. 310-323.In 1998, he received at Letter of Reprimand for failing to
transport a blat:k rnale sUspeet he arrested to a court nearing causing the suspect to be issued 3
contempt citations. R. p.322. In thel Letter of Reprirnand, Respondent Long’s conduct was
described a “irresponsible” and ‘;unprofessional”. R.p. 322-323. In 1999, he received a
Letter of Suspension for an unauthorrzed absence from duty to walk his dog, R. p. 320 and
_ another Letter of Reprrmand for his unsafe operatron of a motor vehicle causrng an accident

.for which he‘was found to be responsible.vR. p'.’ 318. In'2003, he received a Letter of
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Reprimand because he conducted a warrantless search without probable cause. R. p. 315-
317.This Letter of Reprimand also referenced five (5) separate instanees of violations of
Departrnent policy or decorum for which no disciplinary aetion was taken. These included
yelling at snpervisors after'being renleved from‘an interview of a suspect; failure to respond
to a call; failure to document a crime;victiin interview; and unauthorized appearance ata
search. R. p. 316. In 2003, he received a Letter of Instructionv for failing to timely serve an
arrest warrant on a “highiy sought after snspect’ wanted for multiple burglaries allowing the
suspect to escape. R. p. 442. In 2004 he.r_eceived a Letter of Suspensien for violating a |
standing poiicy lziy not obtaining a seareh warrant resulting in a lqss of tliousands of dollars
and other evidence in a shooting. R‘. p. 441-443. Aftei he denied adyising his partner to ignore
the policy, she filed a complaint against him foi a laci( of truthfulness and asked for a new |
partner. R.‘ p. 441. Later that yeer Respondent Long was also issued a Written Reprimand for
this incident that resulted in a Letter of Probetionary S‘tavtus due to failnre'to meet Professional
Responsibility Standards. R. p. 310-3 11 .

Respondent Couniy Sheriff’s Department Policy and Pro‘cedure Manual states:
“[T]his agency will follow the concept of progressivediscipline ...by administering
gradually increasing actions for each suc'cess’ive instance of employee misconduct. [T]he
ernpleyee may be subject to termination for the accumulation of violations. . . ” R. p- 383,
Section I1I, B (3). Respondent County Sheriff"s ﬁepartment had ne decuments discussing its
retentien of Respondent Long in light of his history of disciplinary violations. R. p- 368-369,

Notice to Produce No. 5 & County Response.
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ARGUMENT

I. THE TRIAL COURT ERRED BY DISMISSING
ALL OF THE CLAIMS FOR LACK OF JURISDICTION

Appellant conteﬁds that the Circuit Court erred by granting summary judgment
dismissing all of his claims based upoh a lack of jurisdiction. Appellant contends that 1) under
the circumstances here, the Circuit Court had jurisdiction to hear a coilateral attack upon the
validity of a Magistrate Court judgment; and 25 the Circuit Court had jurisdiction to hear the
Appellant’s other claims based upon its general jurisdiction even if it could not determine the
validity of the user fee judgments. These two arguments are discussed below.

A. The Circuit Court has jurisdicﬁon to hear a collateral attack on a judgment

The Circuit Court’s Order granting summary judgment based upon a lack of subject

matter jurisdiction is based upon an unnecessarily narrow view of its own jurisdiction. “We

start with the premise that our state court's jurisdiction is general, derived exclusively from -

article V, section 11 of the South Carolina_ Constitution. . . Limehquse v Hulsey, 397
S.C.49, 62,723 SE.2d 211, 218 ( Ct App. 2011). [.I]t is clear that anyone who asks to have ,

such jurisdiction limited in any way must be able to point out some constitutional or statutory

provision establishing such limitation.” Ex parte Ware Furniture Co., 49 S.C. 20(1897)
(MacIVer, CJ . di.ssenting).' | |

Appellant. filed this ac¢tion under R 60(b), SCRCP to vacate an earlier Judgment by
default which was entered against him b.ased“ upon a lack of subject matter jurisdiction and
also for damages relating to the conduct of the Coﬁnty Respondents. Rule 60(b), SCRCP
states that the court may “entertain an iﬁdépendent action to relieve a party frbm a judgment”.
InTvT,378S.C.127, 662 S.E.2d 413 (Ct. App. 2008), the Court of Appeals upheld the use

of an independent action to attack a prior paternity judgment even though paternity was not
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contested in the Family Court. In discussing the circumstances where R 60(b) is applicable,

the Court of Appeals said: “In essence, the rule merely reflects many of the considerations

attendant to an equitable analysis.” 378 S.C. at 136, 662 S.E.2d at 417. See National Surety

Co. of N.Y. v. State Bank of Humboldt, 120 Fed. 593 ('8th Cir. 1903). County Respondents

have not pointed to any limitation of the jurisdiction of the Circuit Court to hear an action
under R. 60(b), SCRCP to vacate a lower court judgment. Therefore, Rule 60 (b) provides
that relief from an earlier judgment may be granted in a subsequent action based upon an
equitable analysis.. |

Iﬁ addition to the autﬁority granted to the Circuit Court to consider a coliate_ral attack
upon an earlier judgment béeed upon equitable consideratides; there is the fundamental
principle that a court’s subject matter jurisdiction is always subject to collateral attack . The
la§v is clear that a judgmene of a court without subject matter jurisdiction is void and
constitutes grounds for the court to vacate the judgment under Rule 60(b). “A void judgment

‘is one that, from its inception, is a complete nullity and is without legal effect. . . .” Thomas & .

Howard Co.. Inc. v. T.W. Graham & Co., 318 S.C. 286, 291, 457 S.E.2d 340, 343 (1995).
The South Carolina Supreme Court has consistently adhered to the rule that the acts of a court

without jurisdiction are without effect. Toomer v. Toomer, 244 S.C. 399, 137 S.E.2d 406

(1964). As stated in Ex parte Hart, 186 S.C. 125, 133, 195 S.E. 253, 256 (1938): “Itis a
universal principle as old as the law, that the proceedings of a Court without jurisdiction are a

nullity, and its judgment without effect, either on the person or property.” Ross v. Richland

County, 270 S.C. 100, 240 S.E.2d 649, 651 (1978).

In Bunkum v. Manor Properties, 321 S.C. 95,467 S.E.2d 758 (Ct. App. 1996),

plaintiff commenced an action pursuant to Rﬁle 60(b), SCRCP, seeking to have a
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« Supplemental Order of Judgment of [sic] Costs” entered by the Master In.Equity declared
void because the Master exceeded the scope of his authority. The Court of Appeals noted that
the plaintiff failed to appear befofe the Master at the hearing on tne motion, and failed to
directly appeal the master's otder. HoweVe'r, the court held that “issnes relating to subject

- matter jurisdiction may be raised at any tlme, cannot be waived even.by consent, and should
be taken notice of by this court on out own.motion.” The Court of Appeals concluded that the

Master lacked jurisdiction to issiie the Order and reversed. See Johnson v. State, 319 S.C. 62,

1459 S.E.2d 840 (1995); State v. Richburg, 304 S.C. 162, 403 S.E.2d 315 (1991); State v.

Gorie, 256 S.C. 539, 183 S.E.2d 334 (1971); Eichor v. Eichor, 290 S.C.'484, 351 S.E.2d 353

(Ct.App.1986). Bunkum has been relied upon subsequently in Ness v. Eckerd Corp., 350 S.C.

399, 566 S.E.2d 193, 195 (Ct. App. 2002); Brown v. Greenwood School Dist. 50 Bd. of .

Trustees, 344 S.C. 522, 544 S.E.2d 642, 643 (Ct. App. 2001) and Eldridge v. City of
Greenwood, 331 S.C. 398, 408 503 'Si.E.2d 191, 196 (Ct. App. 1998). Therefore Bunkum and
cases relying upon it establish that subject matter jurisdiction can:be attacked collaterally by
an R 60(b), SCRCP independent action and are not barred by failing to appeal or ﬁle a post
trial motion. | | |

. The Circuit Court ruled that because Appellant had not appealed or filed any motions
in the Mag1strate s Court, the Circuit Court had no jurisdiction. County Respondents cited

several cases for thlS proposition including: Town of Hilton Head Island v. Godw1n 370 S.C.

221, 634 S.E.2d 59 (Ct. App. 2006); Brewer v South Carolina Highway Dept., 261 S.C. 52,

198 S.E. 2d 256 (1973) and O’Rourke v Atlantic Paint Co., 74 S.E.930 (1912). Appellant

contends that these are not controlling because they only dealt with direct appeals from lower

- court decisions involving defaults not a collateral attack on its subject matter jurisdiction.
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These decisions all concern compliance with the Magistrate Court Rules for motions or
appeals from judgments which are subject to a time limitation of one year, based upon the
policy of encouraging diligent actibn. See R.12, SCRMC. Similarly appeals from Magistrate
Court 'judgménts fnusf be ﬁléd within 30 days of w_ritten notice. See R 18, SCRMC. These
time limitations do not apply to challenges t;) §ﬁbject matter jurisdiction. Other statutory
provisions and Magistrate’s Court Rules which the County Respondents have cited, e.g. S.C.
Code Ann. Sectibn 22-3-1000 aﬁd R 19, 'S_CRMC. deél With pdst trial motions br appeals.

R 60(b), SCRCP does nof speciﬁcéily prevent the Circuit Court from Vécating a
judgment of a lower éourt. Since the Rule does not contain such a restriction, the Circuit
Court sﬁould not have imposed.such a limitati_(;n.on itself bec:ause to do so would unduly
restrict its authority as a cburt of geheral jurisdi,étif)n. Appellant is seeking relief which is
entirely within the -péwer of this Court to grant: a deélaratory judgment that a Sheriff’s sale
and deed are invalid based upon equitable reasons. Appellant contends that he had no notice
of the judgment and oﬂly realized that county Wasvtrying to collect the user fee after the
Sheriff’s sale occurred. He did ﬁot have notice that a user fee judgment was entered in July
2000 on the Basis of a‘default. When a depu&yb S‘heriff came to his home to execute on that
judgment in August 2009, he beiieved tha't this was"_an error since the Auditor’s _Ofﬁce _
previously removed the user fee from the tax bill. Appellant ﬁled this action after he
discovered that TMS 498 had been sold in 2010 for the user fee on TMS 138. Since R 60(b),
SCRCP permits a collateral attack upon a judgment under appropriate circﬁfnsfaﬁces and
jurisdictional issues can be raised at any time, the Circuit Court erred by holding that it had ﬁo

-jurisdiction to decide the matter.
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_B. The Circuit Court had subject matter jurisdiction over all other claims
County Respondents assertedf for the first time in their Motion for Reconslideration
that the Circuit Court had no jurisdlction to hear Appellant’s othervclaims since they all arose
from the Magistrate Court jndgments. R.p.5 10-51 1.County ReSpondents did not cite any
legal precedent, Court Rule or other authority for this argument. The Circuit Court held thatit
did not have jurisdiction over the claims because they “ necessarily flovy from the
Magistrate’s Court judgments. ” The Circuit Court’s Order _does not contain any legal
precedent, dCourt Rule or legal'authority for.its, holding. ‘ | :

Appellant contends that the Circult Court erred for several reasons. The Circuit Court
is a court of general Jurisdiction. S.C. Const. art. V,I § 11 proyides that The Circuit Court
shall be a general trial court with original jurisdiction in civil and criminal cases. . .”

The Fourth Coun_t' alleges a violation of ‘equal protection by the Respondent County Revenue
Collections'Department by enforcement of _the user fee against Appellant; and by Respondent
Long by arbitrarily and drscrrmrnatorlly 1gnor1ng personal property available for levy in order
to execute and sell real property for an improper motlve See Point II. The Fifth Count alleges
that County Sher1ff’ s Department negligently retained Respondent Long; and that Respondent
Long violated the procedure for enforcing judgments under the South Carolina Code due to
malice. See Point III. The Sixth Count alleges that the Sheriff sale should be set asrde for
equrtable reasons, that the prrce was So grossly 1nadequate as to shock the conscience. See
Point IV.

Even if this Court were to decide that the Circnit Court had no jurisdiction over the‘
validity of the use fee Jjudgments, it should reverse the Circuit Court Order to allow it to hear

the other claims. The failure of a party to comply with the procedural requirements for
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perfecting an appeal may deprive the court of ‘appellate’ jurisdiction over the case, but it does

- not affect the court's subject matter jurisdiction . “ Great Games, Inc. v. S.C. Dep't of

~Revenue, 339 S.C. 79, 83 n. 5.; 529 S.E.2d 6, 8_n. 5 (20.0.0). None of these claims are within
the jurisdiction of the Magistrate Court. See S. C. Code Aﬁn. Séction 22-3-10. |
| - In summary, there is no statute (;r Court Rule which prevents the Circuit Court from
| hearing the claims. asserted in the pleadings and arising from the user fee judgments. Even if
the Circuit Court did not have jurisdiction dver validity of the user fee judgments, it had
jﬁrisdiction to hear énd decide the other claims and dismissal leaves the Appellant without
any remedy. "
.  THE CIRCUIT COURT ERRED BY
DISMISSING THE FOURTH COUNT
~ Appellant asserts that the Circuit Court erred in separately diémissing the Fourth
Count alleging a denial of equal protection of lla‘w by Respondents County Revenue
Collections Department and Harry Long.. Appellant made out prima facie case of a violation
of 42 USC Section 1983. He has shown that the County Respbndents (1) acted under the color
of state law, and (2) deprived him of a constitutional right - to equal protection of the law.

See e.g. Ewing V City of Stockton , 588 F.3d 1218, 1223 (9th Cir. 2009) “ A person acts

under color of state law, if he exercise[s] power possessed by virtue of state law and made
possible only because the wrongdoer is clothed with the authority of state law.” Dang Vang v.

Vang Xiong'X. Tovéd, 944 F.2d 476, 479 (9th Cir. 1991). Respondent County Revenue

Collections Department” was authorized to collect the user fee and Respondent Harry Long

was authorized to conduct the levy and sale of property to satisfy judgments. Appellant
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éontends that the manner in which each Respondgnt pé;formed th'ése duties deprived him of

equal protection of law;

A. County did not establish any rational basis for applicatidn of the user fee to Appellant
The Equal Protection Cléﬁsé of the Fourteenth:Amendment “requires thét ‘the states

apply each law, within its scope, equally to persons similarly situated, and that any differences

Qf application must be justified by the law's purpose.’”’ Harbit v. City of Charleston, 382 S.C.
383, 675 S.E.2d 776 (Ct. App. 2009) (citation omitted). To satisfy equal protection, a
.muniéip'alit’y's classiﬁcatioﬁ must meet the following criteria: (17') the classiﬁcatipn must bear a
reasonable relation to the legislative purpoée sought to .be achieved; (2) members of the class
must be treated alike uﬁder similar circumstancés; and (3) the classification must rest on some

rational basis. Sunset Cay, LLC v. City of Folly Beach, 357 S.C. 414, 428, 593 S.E.2d 462,

469 (2004).

The legislative purpose of Char]eston County Ordinance Section 10-51 is to regulate-
solid waste disposal and to levy fees against persons for v;/hom services are provided. See S.
C. Code Ann. Section 44-55-1210. Appellant does not dispute that the user fee fs imposed
' againSt all owners of real property in Charleston County or that the fee is the sameb for all
residential property. However, Api)ellant asserts th_af he was not similarly situated with other
property owners against-whom the Ordinance was applied because he did not recéive any
benefit; and thus he was subject to “disparate treat'ment"’. Therefore, the burden of proof is
upon the County Respondents to show a rational' bésis for imposing the user fee upon
Appellant cohsistent with its purpose. .

County Respondents argued that the user fee was for the general collection and disposal

of solid waste and not dependent on whether Appellant derived any personal benefit.

26




However, Charleston County'did not vrassess' a uniform charge applicable to alllproperty _
owners whether'or not they used the Service, such asa :‘school tax. Instead it passedan -
. Ordinance' Which_acc_ording to.th:e enahling.legislation allowed it to levy a fee against persons
for whom s'eryices are provided. Charleston. County erﬁdi'n_ance lO;Sl vet seq..does not mandate
_that 'Appellant send hls trash to a‘_county facllity for disposal. He c¢an dispose of it on his own
property as long as he doe.s not create a nuisance. See' Charleston County Ordinance Section .

10-69 (2). “[Alny dlfferences of appllcatron must be Justlﬁed by the law ] purpose ” Harbrt V.

Crty of Charleston 382 S.C. 383 675 S E 2d 776 (Ct. App 2009) Therefore Respondent
' County Revenue Collectlons Department fa1led to demonstrate any ratlonal basrs to impose
the solrd waste d1sposal fee to Appellant
In d1sm1ss1ng the Fourth Count, the Circuit Court relled ‘upon the holdmg in Skyscraper

Corp. v Newberry County 323 SC 412, 475 S. E 2d 764 (1996) Skyscraper Corp. involved an

equal protect1on claim by the owner of a commercial bu11d1ng nota resrdentral property.

The Supreme Court held that “[s]ince mult1 tenant property owners benefit from the
collectron and d1sposal of waste from the1r property, requ1r1ng multi-tenant property owners to
pay the sol1d Waste dlsposal fees of thelr tenants is reasonably related to the purpose of the

‘ordlnance 323 SC at 417 475 S.E. 2d at 766 See Brown V. County of Horry, 308 S.C. 180,

417 S.E. 2d 565 (1992) (Veh1cle tax sustamed a user fee since owners are those who use the

roads). Therefore, Skyscraper Corp.. and Brown support Appellant’s contention that the
imposition of the us_er fee must be related to the receipt of speci.ﬁc.beneflt by the person being
| ,Charged. | |

| Therefore County Respondents were not entrtled to summary Judgment as a matter of

law. Appellant established that he is not srm1larly s1tuated to other residential property owners
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because he does not receive any solid waste disposal services or use any county facilities for
solid waste collection or recycling. County Respondents did not.establish any rational basis

to impose the fee upon Appellént based upon its purpose. The Circuit Court erred in relying

upon Skyscraper Cgrp. because Appellant did not derive any benefit from the services for
* which he was bging éharged.
B Arb_itrary_enfbrcement of user fee judgrﬁent violates equal pfoteétion
Tfle Fourth Count also alleges an equal brotecti‘on claim against Respondents County

Sheriff’s Department and Harry Long in the enforcement of the user fee judgment . In

Village of WillowBrook v. Olech, 528 U.S. 562\ (2000), the Supreme Court said‘: “’[t]he
purpose of the equal protection clausé of the Fourtcehth Ar_rll'endmerit' is to secure every person
within the Staté's jurisdiction against intentionél énd‘( arbitrary discrimination, whether |
occasioned by express terms of a statute or by 1ts irﬁproper execution through duly constituted
agen;cs.”’ Id at 564. The Suf)reme Court found that allegaﬁons that munigipal action was
““irrational and wholly arbitrary’ . .. are sufficient to state a claim for relief under traditional
equal protection analysis.” Id. at 565. (Citation omitted). Qlech recognized that disparate

treatment which violates equal protection need not be directed at a class of persons but may

involve only a single individual, i.e. a class of one. Id. See Town of Iva ex rel. Zoning

Administrator v. Holley, 374 S.C. 537, 649 S.E.2d 108 (Ct. App. 2007) (violation of the
Equal Protection Clause may be based on arbitrary and purposeful discrimination in the .
administration of the law being enforced). In addition, governmental action based upon ill

will or vindictiveness or other ulterior motive may violate equal protection. Engquist v.

Oregon Dep't of Agriculture, 478 F.3d 985, 993_-(9th Cif.2007)( In an equal protection cla—im '

~based on selective enforcement of the law, a plaintiff can show that a defendant's alleged
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rational basis for his acts is a pretext for an impermissible motive)' Forseth v. Village of

Sussex, 199 F.3d 363 (7th Cir. 2000)( allegations of pecunlary advantage) Esmail v. v.
Macrane, 53 F.3d 176 (7th C1r 1995)(equal protectlon violation predicated on prosecutorial
discretion exercised out of an illegitimate desire to 'get' defendant). :

- Appellant made out a prima facie showing of an equal pretection violation. The
Sheriff’s Department is the entity authorizetl to cellecta judgment. S.C. Code Ann. Section
15-39-80 states that any execution of ajudgrnent ‘;Shall require the Officer. . . (1) to satisfy
the judgment out of the personal property of such debtor an_d, if sufﬁcient personal property
cannot be feund, out of the real property belonging to him.” S.C. Cede Ann. Sectien 15-39-
610 states that the “sheriff or officer shall and may sell, by auction; the lands, tenements, |
goods and chattels so taken or so much thereof as shall be sufficient to 'satisfy the jud;gment :
for the best price that can be got for them.” |

The undisputed facts support a reasonable inference of arbitrary treatment in
enforcement of the statute by Respondent Long. The amount to be collected was minimal and
the statute required that the Deputy first levy upon personalty. Appellant owned. several motor
vehieiee free and‘clear as well as a boat and seileral large pieees of construction and farm
equipment, all in plain view around his home. Respondent Long ignored the motor vehicles
that he uncovered in his DMV search even .though he admitted that one or more of them might
be worth pursuing. Instead Respondent Long_levied upon real estate valued at $24,000 far in
excess'. of the amount needed to satisfy the judgment but sold it for an amount that was not
sufficient to satisfy the judgment. Thercost to levy on personalty prepei’ty was the same for
real property. In over the course of 4 % years and hundreds of user fee Jjudgments,

Respondent Long only sold real estate three times. Therefore, County Respondents were not
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entitled to summary judgfnent as a matter of iéw because Aﬁpellant establishéd a pﬁmé facie
case of arbitrary and unreasonable treatment in the execution and sale of TMS 498.
C. County Respondents have n\ot aéserted iﬁmunity to the civil rights claims.‘_k

County Réspondents never érgued immunity frém liability under 42 U.S.C. Section
1983. Thé Circuit Court’s holdihg that the Respondéﬁts Revenue Collections Depaﬁmeﬁt, the
Sheriff’s Department and Harry Long were immgne; from all claims for the colle_ctioﬁ of the
user fees and enforcemeht of judgments app'li_es only Fo the Fifth Count.

In summary, the Circﬁit Cqurt erred by diémissin‘g the Fourth Count for civil rights
violations as a matter of law. Appellant reéeivéd no benefit and the Cdunty Respondents did
not provide any rational basis to justify the disparafe treatment. There was a reasonable
inference that Respondent Long was-arbitrafy in the execution on thé judgment. There were
genuine issues of fact which precluded the granting of summary judgment. See Point VI.:

. THE CIRCUIT COURT ERRED
- BY DISMISSING THE FIFTH COUNT

Appellant asserts that the Circuit Court ei"rled by"disrﬁissing the Fifth Count against
Respondent County Sheriff’ s iDepartvment for negl.ige'n.ce in retaining Respondent Lbng asan -
employee and Respoﬁdent Long for ndal-ice“in enforcing the user fee judgfnent against real
property instead of -personal property. The Qi;cuit C.ourt said that the Respondents actions
Wefe' immune under S.C. Code Ann. Sect. 1.5‘-78;66(3‘) @), (5), (1 1)'and (23). Order at 3-4.
Appellaﬁt contends that the Circuit Court erred in applying the Tort"ClaiIh_s Act exemptions to
the facts ip issue. |
A. No basis established for inimunity for negligent ret.exition.

Immunity under the Tért Claim Act is an affirmative defense and the Couﬁty

Respondents have the burden of proof to establish thét‘the alléged tort is subject to immunity.
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Summer V. Carpenter,. 328 S.C. 36, 492 S.E.2d 55 (1997). County Respondents never asserted
| that any immunity applies to Appella’nt’s claim for negligent retention in support of summary
judgment. Appellant contends that the only immunity potentially available to Respondent
Sheriff’s Department to the claim of negligent retention of Respondent Harry Long is.the_ ,
exercise of judgment or discretion by the goixernment entity, S.C. Code Ann. Section 15-78-
60 (5), known as the discretionary function exemption. All of the other exemptions relate to
action/inaction arisiné out of the enforcement of judicial or legislative action. |
Under this exemption, immunity is dependent on proof that the government entity,

faced with alternatives, actually Weighed competing considerations and made a conscious |

choice using accepted professional standards. Wooten ex rel. Wooten v. South Carolina Dep't

of Transp., 333 S.C. 464, 511 S.E.2d 355 (1999); Clark v S.C. Dept. of Public Safety, 353

S.C.291, 578 S.E.2d 16 (Ct. App. 2002).

Respondent Long frequently passed the :Svergeant’s exam with a high score but was
passed over for'sergeant by 20-30 other officers. R. p. 283, page 13, line 15 to page iS, line
25. Respondent Sheriff’s Department admitted there Were no doouments explaining why it
decided not to promote Deputy Long to Se_rgeant.' R. p. 368, Notice to Produce No. 4, R. p. .
369, County Response. Respondent Long was subject to numerous: disciplinary actions since
joining the Department including two (2) suspensions and three (3) letters of reprimand.
These actions all involved serious breaches of Department policy and included failing to
transport a black male suspect he arrested to a court hearing resulting in the suspect being .
issued 3 contempt citations; an unauthorized absence and neglect of duty (to walk his dog); a
motor vehicle accident for which he was found to be responsible; conducting warrantless

search without probable cause; failure to timely serve an arrest warrant allowing the suspect
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to escape; violating standing policy by not ohtaining a search \ivarrant resulting in loss of
thousands of dollars and other evidence of a crime resulting in Probationary Status due to
failure to meet ProfeSsional Responsibility Standards. Respondent Long was cited for five
separate instances of v1olatrons of Department policy or decorum for which no d1scrpllnary
action was taken 1nclud1ng yelling at supervrsors after be1ng removed from an interview of a
suspect; failure to respond to a call; failure to document a crime victim interview; and
unauthorlzed appearance at a search. HIS own partner accused him of lying and refused to
work with him. Respondent County Sheriff’s Department admitted that it had no documents
concerning the any decision to retain Respondent Long. R. p. 368 No. 5 and R. p. 369, No. 5.
. Respondent County. Sheriff’s Department had a pohcy of progressrve punishment. It’s -
Policy and Procedures ‘Manual prov1des that employees are subject to termination for the
accumulatlon_ of violations. .. ”. or “consistent performance failure[s] ” or “ lying, cheating ,
stealing unethical conduct etc.” R. p. 384, B (4); R. p. 388, I (2).There is no evidence that
Department followed its own policy of progressive punishment. The disciplinary actions
cover a six (6) year period. Each"of the disciplinary reports refers to the incident ini question -
and do not consider any earlier misconduct. R. p. 310-323. Respondent Sheriff’s Department
never took a comprehensive look at Respondent Long’s history of disciplinary violations.
Each of his offenses was considered in isolation, without regard to the cumulative effect.
Sergeant Wilson, one of Long’s superiors who evaluated him in 2005 did not know the
circumstances of his prior failure to obey an order or talk to the other officer about 1t R.p.
330; R.p. 374, page 34, line 13 to page 35 line 14. Wilson believed that what happened in

the past had no bearing on his evaluation of Long. Id. page 35, line 15 to page 36, line 4.
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In summary, the Record ampty demonstrates that Respondent Long was prone to
- violate Departmental procedure of all types and had a h1story of unprofessional conduct.
There 1s no evidence that Respondent Sheriff’s Department exerc1sed any d1scret10n in
.retaining Respondent Long. Respondent Sheriff’s Department violated its own policies by
failing to take progressive action in the face of repeated serious violations. Therefore, County
Respondents failed to estabhsh a defense of discretionary immunity to overcome Appellant s
prima facie case of neghgent retention.

As .its main defense,-Respondent County Sneriff’s Department asserted that there was
no proximate cause. App'ellant contended that proximate cause was a jury issue citing‘ Doe v.

ATC, Inc.,367 S.C. 199, 624 S.E.2d 447(Ct. App. 2005). In Doe, the Court of Appeals found

that negligent retention cases generally turn on two fundamental elements-- knowledge of
the employer and foreseeability of harm to third parties. “These are analyzed in terms of the
number and nature of prior.acts of wrongdoing by the employee, and the nexus or similarity
between the-prior acts and the ultimate harm caused. Such faetuai considerations--especially
questions related to proximate cause inherent in the c.oncept of foreseeability--will ordinarily
be determined by the fact finder, and not as a matter of law.”367 S.C.at 206(citationsomitted).

See Mellen v. Lane, 377 S C. 261,659 S. E.2d 236, 245 (Ct App. 2008)( “Proximate cause

requires proof of both causation in fact and legal cause. Causation in fact is proved by
establishing the plaintiff's injury would not have occurred “but for" the defendant's action.”);

Small v. Pioneer Mach., Inc.,329 S.C. 448, 464, 494 S.E.2d 835, 843 (Ct.App.1997)

(“Ordinarily, the question of proximate cause is one of fact for the jury and the trial judge's
sole function regarding the issue is to inquire whether particular conclusions are the only

reasonable inferences that can be drawn from the evidence.”).
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Respondent County Sheriff’s D‘epaﬂrtment knew that Respondent Lon.g had a history
of violating procedure and had a temper. He had been disciplined for these actions many
times. Appellant asserts and the facts support that this same pattern of behavior s is what led
to a valuable piece of Appellant’s real_estate being sold for $600. Therefore, the iseue of
‘whether Respondent County Sheriff’s Depai"tment negligence in retaining Respondent Long
was the proximate cause of Appellant’s damages was a question of fact for the jury.

In summary, there is no evidence that Respondent County Sheriff’s Department
made a conscious decision to retain Respondent Long in sp'ite of his numerous violations of
Department procedure so there is no basis for a claim of immimity. Respondent Long’s ' |
violation of procedure was the cause in factof“ Appellant’s injury and proximate cause was for
the jury to decide. Accordingly, this Court should rev-erse dismissal.of the Fifth Count as to
Respondent County Sheriff’s Department for negligent ietention.. ‘

B. No immunity for malice

In the Fifth Count, Appellant asserted that Respondent Long “exhibited hostility
toward Simmons and with malice and.intent to injure Simmons, caused a levy to be placed
against real property owned by Simmons which resulted in a sale and loss of Simmons
interest in the property.” S.C. Code Ann. Sect 15-78-‘70(b) states: “Nothing in this chapter.
may be constrned to give an employee . . . immunity from suit if is proved that employee’s
conduct . . . constituted actual malice [or] intent to harm. 2 Theref"ore none of the immunity
provisions on which Respondenté County Sheriff’s Department and Long rely ( S.C. Code
- Ann. Sect.15-78-60(3), (4), (1 l) and (23)) apply to acts resultlng from malice or intent to

harm. See South Carollna State Budget and Control Bd WV Prince 304 S C.241, 403 S.E.2d

643 (1991)(no Tort claim 1mmun1ty for employee who acted w1th actual malice).This rule
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applies even to “discretionary acts  which are subj ect to exemption under S.C. Code Ann.

Sect.15-78-60(5). Jensen v. Anderson County Dept. of Social Services, 304 S.C. 195, 403

S.E.2d 615 (1991). Therefore the immunity fer discretionary function does not apply to acts
resulting from malice er intent to hann. “ |

Moreover, Appellant asserts that enforcement of judgments is not a matter of
discfetion. As prevlously_ lndicated above, Respondent ‘Long is ol)ligated to followthe lav&t to
levy first on personal property and then on real property. It. 1s simply not a matter of his
discretion as to which type ef property he 'levies on first.

- Appellant contends that there was rnore than a scintilla of evldence to support an
inference. of malice. 'Respondent Long stated that 'Appellant threatened him and in response
he filed an incident repert and “flagged” his 'property. The reasonable inference 1s that he
believed the threat was real. Respondent Long ignored | nersonal property which he admitted
was worth pursuing to enfdrc.e a $144..00 Judgment against real estate which he believed was
worth $24,000 but which he sold for $600. Re‘spondent Long had gone after real estate only.
twice in enforcing hundreds of ~Magistrate Court (user fee) judgments. A reasonable inference
is that Respondent Long intended to punish Appellant for his threat by using his authority to |

deprive Appellant of Valuable property to satisfy a small judgment. See McBride v. School

Dist. of Greenville Countv 389 S.C. 546, 698 S.E. 2d 845 (Ct. App 2010) (defendant acted
with ill will toward the. pla1nt1ff or acted recklessly or wantonly, i.e., with consc1ous

1nd1fference of the plaintiff's rlghts) Sw1cegood V. Lott 379 S.C. 346, 665 S.E.2d 211 (Ct

App. 2008) (defendant actuated by ill will in what he did, with the design to causelessly and

wantdnly injure the plaintiff). 'The_ facts support a scintilla of evidence of malice sufficient to
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defeat summary judgment. See Hill v York County Sheriff’s Department, 313 S.C. 303,308,.

437 S.E.2d 179,182 ( Ct. App. 1993) cert. den (1994)

Therefore, County Respondents were not ent1tled to summary Judgment as matter of
law on the Fifth Count tort claim. There was more than a scmtllla of evidence to support both
the issue of negligent retention and the ex1stence of malice; and there were disputed issues of
fact. See Point VI.

IV. THE CIRCUIT COURT ERRED IN
~ DISMISSING THE SIXTH COUNT

Appellant asserts that the Circuit Court erred in dismissing the Sixth Count forthe
following reasons. County Respondents»opposedth_e Appellant’s motion to add the Sixth
Counton the basis that he did not have standing. The 'Circuit Court granted the Amendment.
County Respondents never filed a motion to dismiss it afferwards on other grounds. Their.
Motion for Reconsideration._was filed before the Sixth Count was filed and the Motion never
" mentioned the Amendment. The Circuit Court’s Orderiof Dismissal does not p-rovide any
- reason for its dismissal. The Circuit Court previously'held that Appellant had standing and no
Respondent asserted any other basis to dismiss the Amendment. »

The facts are not in dispute that.Respondeint Long sold TMS 49‘§‘3‘fo.r -$6l)0 and that
the.last appraised value of TMS 498._was $70,000: Appellant established a.prima facie case
that the price was madequate and shocks the conscience Justifying equitable relief. Therefore,
the Sixth Count should not have been dismissed:

V. THE CIRCUIT COURT ERRED BY
DISMISSING ALL CLAIMS -
AGAINST RESPONDEN T LONG

Appellant asserts that the Circuit Court erred’ by dismlssmg all clalms agamst

Respondent Harry Long based upon his status asa governmental employee The County
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' Respondents initially moyed to dismiss the Second Arnended Complaint against Respondent
vLong hased upon the Tort Claims' Act immunity ‘for ':governmental employees. Appellant
‘contended that "Respondent Long was not entitled to absolute ir'nmunity under the civil rights
. claim ( Fourth Count) merely hecause he was a goveMent employee' and that he was 'not
immune under the tort claim ( Fifth Count ) s1nce Appellant asserted he acted with malice
and submltted evidence which created a genuine issue of fact Both are dlscussed below.
A.No 1mmun1ty under Fourth Count C1v1l Rights clalm for employees
. The Fourth Count asserts c1v11 rights Vlolatlons under 42 US. C § 1983 Wthh
provrdes that (e)very person who acts under color of state law to deprlve another of a
_' constitutional right shall be answerable‘ to‘that per’son 1n a suit for damages.” The County
Respondents asserted. that Deputy Long was ent1tled to 1mmun1ty as an employee in support

of their summary Judgment motion Although Sectlon 1983 creates tort liability that on 1ts

face allows no immunities, 'there are exceptlons See Pierson v. Ray, 386 U S. 547 555-557
i ‘(1967)( laW enforcement had quallﬁed 1mmun1ty under § 1983 coextensrve with the1r

common law defense to false arrest) Washington V. Wh1taker 3 17 S. C 108, 451 S. E 2d

894 898. (S C. 1994)(“[G]overnment ofﬁc1als performmg dlscretionary funct10ns generally
are shielded from habihty for conduct that does not Vlolate clearly establlshed statutory or
const1tut10nal rights of Wthh a reasonable person would have known") Respondent County
Sheriff’s Department and Respondent Long did not asset that he had a qualified immunity
under Section 1983 or present any»argumelnt'that h1s conduc_t did not violate 'clearly
established statutory standards. | B

Appellant contende'd that the facts show a prima facie case of a Section 1983 violation

not subject to any immunity. Respondent,Long was obligated to follow the law in enforcing
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the user fee judgment. S.C. Codé Amn, Section 15-39-80 states that any execution of a
judgment “shall require the Officer. . . , (1) to satisfy the judgment out of the personal property
of sucH debtor and, if sufficient personal property cannot be ‘found, out of the real property
belonging to him.” S.C. Code Ann. Section 15-39-610 states that the “sheriff or officer shall
and may séllr, by aucfion,-the lénds, tenements; goods and chattels so taken or so much thereof
aé shall be sufficient to satisfy the judgment for t_he best price that can Be got for them.” By
virtue of his duties as a law enforée?nent ofﬁcér >anbd his éssiénment to enforce ‘a judgment,
Respondent Long is charged with knowledge‘ gf this law. Respondent Lohg neither levied on
personal propert'y, even though he acknoWledgéd it was aV‘ailablle nor levied upon enough
personal property that was sufficient to satisfy the judgment. -

Therefore, Appellaqt contends that the Circuit Couﬁ erred .in dismissihg the Fourth
Couht as to Respondent Long since he was nbt entitled to imm{lnity as an employee and
violated clear statutory standards in ;:afrying out his duties. ' |

.B. No tort immunity for émployées com'mitting ;icts :of malice -

.The Circuit Court dismissed the Second Amended Complaint as to Respondent Long
oﬁ the basis that under the Tort Claim Act the Sheriff’s Department was the resporisiblé party
not the employee as alleged by the County Respondents.. Appellant asserted that S.C. Code
Ann. Section 15-78- 70(b) removes any 'g(.)vernmentalnimmunity for an employe¢ ‘s “conduct
... . that constituted . . . actual malice -[o'r] inteintvto.harm ...7. This provision has been

broadly applied to government employees to negate all claims of immunity. South Carolina

State Budget and Control Bd .v Prince, 304 S.C.241, 403 S.E.2d 643 (1991)(no Tort claim
immunity for employee who acted with actual malice). The Fifth Count alleged speciﬁcally

that Long “exhibited hostility toward Simmons and with malice and intent to injure Simmons,
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caused a levy to be plaped against real properfy owned l)y.Simmons which resulted in a sale
and loss of Simmons interest in the property.” Respondents County Sheri-ft’s Department and
Long filed a motion to dismiss based upon various immunities under the Tort Claims Act.
However, the law is clear thét a motion to dismiss is addressed solely to the sufﬁéiellcy of the

complaint and the court must éccept all of the allegations to be true. Gressette v. South

Carolina Elec. & Gas Co., 370 S.C 377, 378-379 (2006).

In addition, Appellant pre_scnted evidence that was sufficient to establish a prima facie
case of maliqe against Respondent Long. See Point III. l‘herefore the‘Circuit. Court erred in
dismissing the vSecon.d Anlended Complaint as to Respondent Long because the Appellant
alleged malice arld also made 6l1t a prima facie case of malice which takes the case out of the
statutory exelrlption for employees. |

VL THE CIRCUIT COURT ERRED
IN FINDING NO GENUINE ISSUE OF FACT

The Circuit Court held that there were no genuine iésues of fact as another reason
to dismiss the claims. Appellant contencls that there is §ufﬁcient evidence that Respondent
Long arbitrarily enforced the user feé jﬁdgment and Viplated Appellant’s right to equal
protection (Fourth Count); and that Respondent Sheriff’s Department did not use reasonable
care in deciding to retain Long and that Rcispondent Long ‘zlcted with malice (Fifth Count)
such that all of the iésues in the Fourth aﬁd Fifth Counts éhould have been submitted to a jury.

When reviewing the grant of a summary judgment motion, the appellate court applies
the same standard which governs the trial court ﬁnder Rule 56(c), SCRCl’. Summelry
Jjudgment is proper when therq is no genuine issue z{s to 'any material fact and the moving

party is entitled to judgment as a matter of law. The appellate court will review all
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ambiguities, conclusions, and inferences arising in and from the evidence in a light most

favorable to the non-moving party below. Willis v. Wu, 362 S.C. 146, 607 S.E.2d 63 (2004);

-see also Schmidt v. Courtney, 357 S.C. 310, 592 S.E.2d 326 (Ct.App.2003) (stating that all
ambiguities, conclusioﬁs, and inferences arfsing from the evidence must be construed most

strongly against the moving party). If triable issues exist, those issues must go to the jury. o

Eagle Container v. County of Newbery, 366 S.C. 61 1,622 S.E.2d 733, 737 ( 2005).
.. Under Rule 56(c), SCRCP, the party seeking surhmary judgment has the initial burden

of demOnstréting the absence of a genuine issue of material fact. Baughman v A.T.&T, 306

S.C. 101, 115, 410 S.E.2d 537, 545 (1991). The non moving party may overcome a ‘
generalized allegation of a lack of a ‘dispute. 6f fact by providiﬁg evidence of such a disputed

fact. See Bravis v Dunbar, 316 S.C. 263,265, 446 S.E.2d 95 495,496 ( Ct. App. 1994).

A. Genuine issues of fact as to validity of user fee judgment

- Appellant asserted that each year since the user fee was addéd to his tax bill for his
home, he went to the Auditor’s Office and asked to have it removed. The employee in the
Auditor’s office with whom he dealt told him that all the user fees had been removed and
never told him he would still have to pay them even though they were removed from the tax
bill. Appellant specifically denied receiving any benefit from the County Solid Waste |
facilities. Appellant asserts he never received notice of the complaint for a user fee in
Magistrate’s Court that was filed 1n 2000 or the entry of a judgment. He denies that he ever
re;:eiveci notice of efforts to enforce the judgmenf from the Respondent County Sheriff’s
Department until Respondent Long came to his house in'Au'gust.2009.’ Appellant also denies _

that he had notice of the subsequent complaints or judgments for user fees. -
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, In‘addition, Appellant denied that he was the owner of TMS 024 and said that the
Tax Assessor erroneously placed his name as the record owner after he requested that the tax
bills he sent to him because they were not getting paid. The property was listed under the
“estate of Sam Balaam” up to that time and Appellant was not the legal owner and had no
liability for payment of a user fee. A judgment was entered against Appellant for unpaid user
fees for TMS 024 even though Appellant lost any claim to TMS 024 in a quiet t1tle action.

Appellant s Affidavit provided a factual basis to overcome any alleged lack of a
genuine issue of material fact. These facts are relevant and material to the issue of voiding
the judgments for equitable reasons in addition to the Magistrate’_s Court lack of subject
- rnatter jurisdiction. |
B. Genuine issues of fact regarding retention of Respondent Long

Appellant made out a prima faeie case that Respondent County Sheriff’s Department

was negligent in retaining Resp-ondent Long. Respondent Long had a lengthy history of
violating Department procedures and disregarding the'.rule of law. He received 2 Letters of
Suspension and 3 Letters of Reprim.and,some of which detailed other violations for which he
was not sanctioned. None of the Letters of Suspension or l{eprimand indicates that the
supervisor issuing the suspension or 'reprimand ‘had knoWledge that Respondent Long had
been punished for other infractions and that the current punishmentwas being applied on a
“progressive punishment” basis. Respondent Longs’ disciplinary‘ actions were all taken
without regard to the prior violations. vThe‘re is no evidence that Respondent County Sheriff’s
Department applied its own policy of progressive punishment. Respondent County Sheriff’s
Department Policy and Procedure Manual permits terrnination for an accumulati'on"of

violations. Respondent County Sheriff’s Departrnent did not product any evidence that it
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reviewed Respondent Long’s prior perforrnance 1n Violating department procedure and used
its discretion in retaining him as an employee.

Appellant contends that the evidence supports a reasonable inference that Respondent
County Sherift’s Department Violated its own policy and ufas negligent in retaining
Respondent Long. “[T]he master may subj ect himself to liability ... by retaining in his
e’mployment servants who, to his knoWledge are in 'the habit of r'niSconducting themselves in

a manner dangerous to others ” Doewv. ATC Inc. 367 S.C. 199 206 624 S.E.2d 447 (Ct.

App. 2005) In determining’ whether any tr1able 1ssues of fact ex1st the evrdence and all

inferences which can be reasonably drawn there _from must be viewed in the light most

favorable to the nonmoving party. Vermeer Carolina's; Inc. v. Wood/Chuck Chipper Corp.,
336 S.C. 53, 518 S.E.2d 301 (Ct. App. 1999). Sumrnary judgment should not be granted even

. when there is no dispute as to evidentiary facts if there is disagreement concerning the

- conclusion to be drawn from those facts. Moriarty V Garden Sanctuarst Church of God, 341
- S.C. 320, 534 S.E.2d 672 (2000).. Accordingly, the Circuit Court erred in disrnissing the Fifth
Count because there was a reasonable inference of negligence which was a disputed issue of
- fact.
C. Genuine issues of fact as to the issue of mahce

Respondent Long claimed that 'Appellant threatened him and the entire Sheriff’s
-Departm‘ent but Appellant denied this. Respondent Long claimed to have made several
attempts to contact Srmmons to resolve the judgment 1nclud1ng sending him letter but -
Appellant denies recervmg the letters or speaking to him before he came to Appellant s house
in August 2009 to serve the writ of execution. Appellant was the record owner of various

items of personal property such as several autos registered to his name, a boat, and several
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pieces of heﬂevy equlpment, all of which Were in plain vleW of Respondent Long when he
came to Appellant’s house in August 2009. Respondent Long didn’t_temember seeing any
personal property during his visit. -

Respondent Long atlmitted that vhe was not“diligent in pursuing personal property
owned by Appellant even though there‘was no more work involved in levying on personalty
than real estate. Respondent Long sold TMS 498 for $600 to satisfy a $144.00 judgment
which is still unsatisfied. The feasonahle inference is that Resnondent Long had ill will
toward Appellant related to the alleged threats. In deterrnmmg whether any triable issues of

fact exist, the evidence and all inferences which can be reasonably drawn therefrom must be

viewed in the light most favorable to the nonmoving party. Vermeer Carolina's, Inc. v. -

Wood/Chuck Chipper Corp., 336 S.C. 53, 518 S.E.2d 301 (Ct. App. 1999). “When only one

reasonable inference, not Just one inference, but one reasonable inference, can be deduced
from the evidence, it becemes a question of law fot the court.” Hart v. Doe, 261 S.C.116,120,
198 S.E.2d 526, 528 (l973)_. The facts presented above provide a sufficient basis fot the
inference that Deputy Long Was'out to get Simmons and acted out of maliee. The Circuit
Court erred in finding no genuine issue of fact ets to the issue ef malice. The Court should give

every benefit of the doubt to the non-moving patty. Watters v. Terminix Service, Inc. 376

S.C.632, 635, 658 S.E. 2d 110,111(Ct. App. 2008).

VII. THE CIRCUIT COURT ERRED BY DENYING
'PARTIAL SUMMARY JUDGEMENT THAT
THE MAGISTRATE COURT HAD NO JURISDICTION
OVER A SUIT TO COLLECT A USER FEE
Appellant contends that the Circuit Court erred by denylng his motion for partial

declaratory relief that the Magistrate’s Court had no jurisdiction to over a suit to collect a user
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fee. Subject matter jttrisdiction refers to the court's “power to hear and determine cases of the

general class to which the proceedings in question belong.” Dove v. Gold Kist, Inc., 314 S.C.

235, 237-38, 442 S.E.2d 598, 600 (1994) ; Great Games, Inc. v. S.C. Dep't of Revenue, 339

S.C.79,83n.5,529 4S.E.2d 6, 8: n.>5 (200(_)). The jodgments complained off were all entered
by the Charleston County Magistrate‘k’s Court for unpaiti user .fees. The Magistrate’s Court has
limited jurisdiction which does not include a suit for user fees due to the county. SC Code
Ann. Section 22-3-10(1) provides that the Magistrate’s Court has concurrent jurisdiction
(with the Circuit Court) “in actions arising oo,cootraotS”v; Section 22-3-10 3) provides for
jurisdiction “in actions for a penalty, fine or forfeiture”t An action to collect the amount of an
unpaid user fee is neither an action on a contraet or for a fine or penalty. .A.ccordingly, the
Magistrate Court had no jurisdiction ‘to hear the complaint brought by Respondent County "
Revenue Collections Department or to enter a judgment thereon.

- Further, the particular ordinance authorizing the payment of a user fee, Charleston
County Code of‘Ordinances Section 10-56 states “ [t]he annual disposal user fee shall be
due and payable within the time and in the manner prescribed by law for county ad valorem
taxes pursuant to section 12-45-70 of the code . . . or other law of similar import. The
treasurer shall bill and collect the annual disposal user fee established by the county council in
the same manner as taxes are collected cen There yvas no authority given to collect the user
fee by suit iﬁ Magisttate’s Court. Since the governing ordinance requires that the user fee be

collected like  “ad valorem taxes” the methOd to enforce a user fee is governed.by S.C. Code
Ann. Section 12-49-10 and laws apphcable to real property taxes and that such sale is also
subject to a statutory right of redemption pursuant to South Carolina Statutes Section 12-51-

90.Therefore, according to the Ordinance under which the user fee was created as well as the
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enabling legislation, the user fee was to be collected like a tax not in an enforcement
proceeding in the Maglstrate s Court.

The County Respondents argue that the Magistrate s Court has subject matter
jurisdlctlon over user fee suits under SC Code Ann. Section 4-9-30(14) which states: Alleged
violations of such ordinances shall be heard and d1sposed of in courts created by the general
law including the magistrates’ courts of the county.” This is qualified by the following
provision at the end of the cited paragraph: “No ordinance including penalty provisions shall
be enacted With regard to rnatters" provided for by the general law, except as specifically
authorized by such general law. . . Appellant asserts that by.this provision the Legislature
has prohibited counties which enact general health ordinances from contradicting other
general laws in the enforcement of those ordinances.

| -S.C. Code Ann. Section 22-3-10 governs jurisdiction of the Magistrate’s Court and is
such a general law for purposes of interpreting ‘SC Code Ann. Section 4-9-30(14). According
~ to the very section upon which the County Respondents rely, the county 'canno‘t adopt any |
ordinance which confers jurisdiction over user fee violations which contradicts the general ‘
law. Since the Magistrate’s Court only has jurisdiction over fines and 'penalties and the
complaints were brought to collect the user‘fee, the Country Respondents’ argnment over the
meaning of Se‘ction 4v—9-30(14) is fatally flawed. |
The enabling act upon which Charleston County relied in adopting its user fee
ordinance, S. C. Code Ann. vSect:ion 44;55-1210 -et seq. is also a generai iaW for purposes of
interpreting S.C. Code Ann. Sec.tion 4-9-30(14). Section 44;55-1230 deals with penalties -
for violation of rules and regulations adopted by counties for violation of their user fee

ordinances. It provides specifically for enforcement of violations as follows: * Any person
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violating the provisions of é_uch rules and regulations shall Be deerﬁed guﬂty ofa
misdemeanor and upon conviction shall be fined not more than one hundred dollars or
impriéoned not more than thirty days.” ( emphasis added) This is another general law which
‘may not be contradicfgd by any ordinance adopted under SC Code Ann. Section 4-9-30(14).
Therefore, the;e are two gene’rél laws which refute the ;:ouﬁty’ $ interpretation that the

enablihg language of Section 4-9-30(14) creates jurisdiction over suits to collect usér fees.

In Terﬁin V. Darlingtovn County Council, 286 S.C. 112,114, 332 S.E.2d 771, 773
( 1985) the  Supreme- Court found-that a county brdinance regulating the sale of fireworks
adopted pursuanf to S.C. Code Ann. Section 4-9—30(14) was invalid under the languége in
that section prohibiting ordinances contrary to general laws. In particular, S. C. Code Ann.
Section 23-35-10 et seq. regulgtes the sale, storage and use of fireworks; and specifically,
Section 23-35-150 creates penaltieé for violation of the Act. The Supreme Court held: “The
challenged ordinance has penalty provisidns an(i concerns a matter providéd for by the
gene‘ral law. The ordinance is thus invalid. . . . The responident contends that the county acted .
within its polic;: power and that the ordinance is \'/alid‘so long as it does not conflict with
provisions of the genéral law. We disagree; we are bound by the é).(press'térms of § 4-9-
30(14).” Therefore, undef m, the provisions S. C. Code Ann. Section 44-55-1210 bar any
suit for collection of user fees other than in the mannér provided therein.

As noted previously, Charleston County Ordinance Section 10-56 provides for the
collection of “ annual disposal user fee éstablished by the counfy council in the same manner
as taxes are collepted”. Furthermore, Ordinance Section 10-60 brovides that when the user
fee is delinquent, the “ treaéurer shall collect a penalfy in the amount provided for delinquent

taxes”. Finally, Ordinancé Section 10-70 states that persons who violate the ordinance shall
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be guilty of a misdemeanor and fined. Thisf provision is obViousiy intended to mirror the
provision of the enabling statute. S. C. Code Ann. Section 44-55-1210 et seq. on which it
- relies. 'Therefore, there is absolutely no ‘basis to interplret. the Ordinance on which the County
Respondent Revenue Coilections Department relies to.collect its user fees as overriding the
specific provision of the ordinance ac'tuaily enacted.

| In summary, Section 4-9- 30(14) does not allow any county to. adopt an ordinance

Wthh contradicts a general law. As demonstrated above both the Mag1strate s Court La\iv
S. C Code Ann. Section 22-3-10 and the Law governing Solid Waste Collection and Disposal
by Counties S. C. Code Ann. Section 44-55-1210 et se'q. speciﬁcally deal with fines and
. penalties. Neither of them allows an action to collect any user fee, only to enforce a fine or -
penalty. The provisions of Section 4-9—30(14) deal witlh violations of ordinances not suits to
collect fees . The obvious intention of this statute is that fines and penalties were to be
"enforced in Magistrate’s Court. That is the intent behind the use of the word “violation”. That
is the language in Ordinance Section 10-70: “violation. » By interpreting Section 4-9-30(14)
as pertaining to suits for ﬁnes and penalties, the Court can harmonize the provisions with
these other general laws.

Respondent County Revenue Collections Department is urging an interpretation ﬂwhich
causes this provision to conflict with other laws. A. suit to enforce a law is the not the same as
a suit for a violation. A suit for damagjesdue to breach of contract is not the same as a suit for
specific enforcement. lIn one case the Magistrate’s Court has jurisdiction (over contracts ) up
to the jurisdictional limit, but in the other it 'doesn’t. S. C. Code Section 23-3-10 (1) limits
Magistrate’s Court jurisdiction in contract claims to “ damages oniy ”. Respondent County

Revenue Collections Department did not sue Appellant for a penalty for violating its user fee
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ordinance under Ordinance Section 10;;/'0 It sued him to collect the amount of the unpaid
fee. Charleston County did not add a charge to his tax bill in accordance with Ordinance
Section 10-60. The Magistrate’s Court s a court of limlted _]urlSdICtIOI‘l Enforcement of the
Magistrate’s Court Judgment for user fees would 1mperm1ss1bly expand its authority beyond
what the Legislature has expressly granted
Respondent County Revenue Collections Department also alleges that such a suit is

to recoyer damages for injury to the person of Charleston County Thrs is an unjustiﬁed
1nterpretatlon of the Magistrate’s Court Jurrsdiction under Sectlon 22- 3 10(2) which applies
to personal injury or property damage claims within the jurisdictional limits of the Court.
Respondent County Revenue Collections Department did not provide a single case citation to
support its theory Failure to pay a user fee does not cause any injury to the person or property
of Charleston County. Respondent County Revenue Collections Department has not been
damaged in the tradltional sense by Appellant failing to pay a user fee. The claims .
encompassed under Section 10(2) ( injury to the person or property) are claims that arise
under the common law. ‘A user fee is creation of government. The obligation to pay a user fee
does not arise under any theory of common law. Therefore a user fee cannot be the subject
matter of a claim for injury to the person of the county as the legislature intended that term to
be understood. |

F inally, the user fee ordinance 1tself indicates the means hy Wthh itis to be enforced
Charleston County Ordinance Section 10-56 provides for the collection of “ annual disposal
user fee established by the county council in the same manner as taxes are collected”.

Furthermore, Ordinance Section 10-60 provides that when the user fee is delinquent, the

48




“treasurer shall collect a penalty in the amount provided for delinquent taxes;’. Those are the
only remedies available to the county to recover the user fees or penalties for failure to pay
same. |

In summary, tlie plain Vlanguage of the Magistrate Court Act establishes that the
Magistrate Court had no jurisdiction to iiear and enter a judgment for a user fee. The
provisions of the Charleston County Ordinance and the enabling legislation establiSh'that the
user fée was to be imposed and collected like a taxi The County Ordinance provrdes the-
means for enforcement of violations. The General Welfare statute cannot create jurisdiction
in the Magistrate Court since that would violate other provisions of the General Welfare Law.
None of the reasons given by the County Respondents justify the creation of Jurisdiction in
the Magistrate Court |

CONCLUSION

Appellant respectfully requests that this Court reverse the Circuit Court Order
dismissing all claims for the reasons set forth _here_in and reinstate the Second Amended
Comp_laint and Amendment to the vSecond Amended Complaint. Appellant also requests that
the Court reverse the Order denying Appellant’s Motion for Partial Summary Judgment and

grant judgment thereon for the reasons set forth herein.

Edward !
Attorney for Appellant
November 12, 2015 :
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