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STATEMENT OF ISSUES ON APPEAL

' ‘The trlal court properly held the Certificate of Scholarshlp lSSLlCd pursuant to the.

1853 Endowment Plan was an eleemosynary scholarshlp program

The tr1a1 court properly applied the doctr1ne of laches and the doctnne of staleness

“of demand to the facts of this case.



| ~ STATEMENT OF THE cAsE
o This action was ﬁied on April 25,2011, by RebertE—.Smith and Wil)liam K. Smith |
' (hereinafter ‘collectively referred to as “A‘Appe‘llants’“") ageinst.Erskine College (nereineifter -
' referred to as ;‘Erskine"’). 'Appellants' soughta decierétory judgmentthaithrskine "‘be-
required to henor the presentatien of the Certiﬁca‘teof Scholarship and accompanying Sub-
-Certiﬁcates at issue by ‘providi’ng' one year "cf Vfree tuition for eacn Sub-Certiﬁcate
presented. Int}ie élternatiVe, Appellants sought rnonetary damages frorn 'Erskine‘in the
amount of the current value of‘ the Sub-Certificates. Appellents presented bertiﬁcate
Nurnber725 , which had 25 Sub-Certiﬁcates. (R. Pp. 23-25). Erskine ainsWered and denied
that the .C‘ertiﬁcate and accompanying Sup-Certiﬁcates_ in Appellants’ possessien were
currentlylvalid and alse asserted that any claims for speciﬁc perfcrrnance or mcnetary
damages were barred. (R.A pp. 26-28).

A bench trial was held before the Honorable Frank R. Addy, Jr. on May 22, 2014.

The trial court issued an Qrder granting judgrnent in favor of Erskine on January 2, 2015.
The trial court found that Appellants’ claim related to the Certificate of Scholarship and
accoinpanyingi Sub-Certiﬁcates was barred by the doctrine of laches and the doctrine of

staleness of demand. (R. pp. 12-21).
Appellants subseqliently filed a Motion to iRechsider Pursuant to Rule 59(e),
SCRCP. Erskine requested the trial court deny such Motion, and the trial court issued a
Revised Order affirming his prior Order and finding that Appellants’ claims are barred by
laches and staleness of demand. (R. pp. 133-137; pp. 1-11).

Thereafter, Appellants filed this appeal.



, STATEMENT OF FACTS

Erskme College was founded in 1839 by the As5001ate Reformed Presbyterlan ‘

denommatlon In 1853, its Board of Trustees, seekmg to estabhsh an endowment fund to -

raise $100 000 adopted an Endowment Plan by resolutlon ‘The 1853 Endowment Plan -
reads in pertlnent part as ,follows:_ | -

“An - Endowment Fund of a Hundred Thousand Dollars shall be .
created’ by the sale of Scholarships; which Scholarsh1ps shall be offered on -
the following terms and conditions:

: 1. The payment of forty dollars ($40) shall endow a single
scholarship, which shall entitle the subscriber to the tuition of one student
~ during the term of six: years

2. The payment of sixty dollars ($60) shall endow a

- Scholarship which shall entitle the subscriber to the tuition of one or more

of his own sons, or of any students he may select, amountmg in the
aggregate to twelve years.

‘ 3. Any person paying or securing to the Trustees of said

College the sum of one hundred dollars ($100) shall be entitled to the
education, free of tuition expenses, of one son or nominee for the term of
twenty-five years, or of two or more pupils at the same time, amounting in

the aggregate to twenty-five years. :

4. No sales of limited scholarships shall be binding either on

 the purchaser or on the Board of Trustees, until scholarships amounting to

- fifty thousand dollars are sold, (due notice whereof shall be given in the.

‘public prints), after which time all contracts for scholarships made previous

to that date shall be binding on the parties concerned, shall become due, and
bear interest. On the payment of Scholarships, subscribers or purchasers of -

~ the same shall be furnished with a certificate, signed by the President and

Secretary of the Board of Trustees of the said Erskine College, guaranteeing

to the said subscribers the privileges enumerated by the resolutrons of the

Board, according to their relative subscriptions.
*ok ok

7. Any individual, association of individuals, or congregation,
who shall pay or secure to the Trustees of Erskine College, the sum of five
hundred dollars ($500), shall be entitled to a perpetual scholarship, to
which the party or parties may appoint any pupil he or they may think



proper. (R. pp. 156-158) (bold emphasis added; italics emphasis .in,
’ original). o ' : - o

‘ As contrlbutlons ‘were made to the endowment fund, Scholarshlp Certlﬁeates were: ’
_1ssued by Erskme together with Sub-Certificates. The time w1th1n Wthh the Sub-
Certlﬁcates could be used was 11m1ted as set forth in the Endowment Plan For' examnle '
upon'paymg the:.sum of $100, the subscriber was entt_tled_ to »free_tulmon' ".Of one son ot |
: nomineefor the term Ot' tWentfy—ﬁve years, or of two or more Apupi.ls at ~the same time,
amounttng in the aggregate to twenty-ﬁve years.” (R. pp. 156-158) (bold emphasis added;

- italics emphasi'sv in original). As evidence of the $10t) Scholarship', a subscriber was issued
one (1) Certificate along with twenty-five (25) Sub-Certiﬁcates. _The Certificate and Sub- . -
Certificates memorialized that an individual had subscribed to the 1853 Endowment Plan,
and the Endowment VPlan set forth the terms of the agreement between the individual and
Erskine. Under the exptess language of the Endowment Plan, a subscriber who purchased
a Scholarship Certtﬁcate for $100 had a term of 25 years in which to use his Sub-
Certitieates, after Wthh they expired and were no longer Valid.

Events of the years following the -adoption of the Endowment 1.31anv support this
interpretation. From 1853 through the remainder of the decade, Erskine documents
indicate that the Sub-(ﬁertiﬁcates would be accepted in payment of tuition.d, (R. pp. 165,
181, 205 & 213). Although the Civil War (1861-1865) almost completely extinguished
the endowment fund, Ershine continued to ’honor the 1853 Sub-Certificates through the

| early 1870s. -During this period, the Sub-Certificates could be used in payment of tuition,
although on a reduced basis. (R. pp. 219, 222-223,228 & 238). At some point during the
1870s, Erskine embarked upon a second endowment plan, which made annual scholatships

available for purchase‘for $20. Thereafter, Erskine catalogs no longer refer to the Sub-



Certiﬁcates issned pursuant to the 1853 Endowrnent Plan or indicate that they may be used
to pay tuition. | | |

‘Appellants came' -into possession of the Certiﬁcate and accompanying ) Sub-
Certlﬁcates at issue in this case 1n 1982 upon the pass1ng of the1r father. (R P 400 p- 85 |
» llnes 9 22) In 2008 twenty Six (26) years after Appellants came into possess10n of the
Sub- Cert1ﬁcates Appellants presented them to Ersk1ne and Erskme den1ed their valldlty
In 201 1, Appellants filed th1s declaratory Judgment action requestrng that»Erslqne prov1de
one year of free tultlen for each Sub-Certificate presented to Erskine er pay for the Sub- 4
Certiﬁcateslwhich they now hold Tuition at Erskine for the 2011-2012 school year was
$26,350, for the-2012-2013 school year was $27,915, and for the 2013-2014 sehdol year
was $20.310. (App. R. pp. 401-403). - o

Erskine contends, however, that the Scholarship Certiﬁcate and Sub-Certificates
held by the Appellants expired many years ago, and -are therefore no longer' Valid.
Additionally, even if the Scholarship Certificate and Sub-Certificates did not expire,
Erskine contends that,Appellants’ clairn is barred by the doctrine of laches and the doctrine
of staleness of demand. The trial eourt held that Appellants’ claim is barred by both of
these equitable defenses.

STANDARD OF REVIEW

A declaratory judgment action is neither legal nor equitable, but rather takes on the

nature of the underlying claim. Felts v. Richland County, 303, S.C. 354, 356, 400 S.E.2d

781, 782 (1991). An action to construe a contract is an action at law. Id. An action for

breach of contract seeking money damages is an action at law. R & G Constr.. Inc. v,

Lowcountry Reg’l Transp. Auth., 343 S.C. 424, 430, 540 S.E.2d 113, 117 (Ct. App. 2000).



An action fcr spe‘ciﬁc performance of a contract sounds in equity. - Campbell:-v..Carr,' 361
S.C. 258, 262, 603 S.E.2d 625, 627 (Ct. App. 2004).' '
The tr1al court: deterrnined that Appellants were seeking specific performance and :

thus, the tr1al court sat in equity (R.p.4). In an action in equity, tried by the judge alone :

w1th0ut a reference the appellate court has JurlSdlCthl’l to find facts in accordance W1th its

views of the preponderance of the_ evidence. -Townes Assocs., Ltd. v. 'CltV of ”Greenvﬂle,
266 S.C. 81, 86,'.221 S.E.2d 773, 775 (1976). Also, a court’s ruling on laclies and‘ stale
demand is revieWed fcr an abuse of discretion. King v. Jarneé, 388 S.C.'l6,» 28,. 694 S.E.2d
35,41 (Ct. App. 2010). “However,_\thislbrcad scope of review does not reqnire an appellate
court to disregarcl"the'ﬁndings below or ignore the fact that the trial jndge is in 'the better:
position to assess the credibility of the witnesses. Morecver; the appellant is not relieved
of his burden of convincing the appellate court that the trial jndge committed error in his

 findings.” Pinckney v. Warren, 344 S.C. 382, 387-88, 544 S.E.2d 620, 623 (2001) (citing

Dorchester County Dep’t of Soc. Servs. v. Miller, 324 S.C. 445, 477 S.E.2d 476 (Ct. App.

1996)).

! Appellants do not appeal the trial court’s finding that this is a matter in equity. Atlantic
Coast Builders and Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285
(2012) (finding that an unappealed ruling, right or wrong, is the law of the case).
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ARGUMENT
I.  THE TRIAL COURT PROPERLY HELD THE
~ CERTIFICATE OF SCHOLARSHIP ISSUED PURSUANT
" TO THE 1853 ENDOWMENT PLAN WAS AN
ELEEMOSYNARY SCHOLARSHIP PROGRAM.

A. . The Endowment Plan estabhshes the terms of
- 1853 scholarship program. :

In the_present case, the printed words found on the‘ Certiﬁcate and vSub-Certiﬁcates |
do not fully' state the offer made by" Erskine. 'lnstead, the 1853 Endowment l’lan of -
Erskine’s Board Vof Trlistees' stands aspa'Complete statement of the offer; and the payment
made by Re\rerend Castles\ constitutes his acceptance. of the offer.. In‘ fact, the 1853
Endowment Plan states that “On the payment of Scholarships subscribers or purchasers of
the same shall be furmshed w1th a certiﬁcate 51gned by the Pre51dent and Secretary of the
Board of Trustees of the said Erskine College, guaranteelng to the said subscribers the
privileges enumerated by the resclutions of the iBoard, according to their relative
subscriptions.” (R. pp. 156-158) (b’old emphasis added). The 185'3 Endowment Plan
contemplates. that the Scholarship Certiﬁcate and Sub-Certiﬁcates were merely evidence
of the offeree’s acceptance of Erskine’s offer, and the terms of the offer were set forth in
the resolutions of the Board of Erskine. .The Certificate and Sub-Certificates are only
evidence of Reverend Castles’ acceptance of Erskine’s offer and of the amount of the
consideration exchanged. They do not constitute the entire contract between the parties.
The terms of the contract are found in the 1853 Endowment Plan.

The paragraphcf the Endowment Plan applicable to the contract formed between
Reverend Castles and Erskine provides as follows:

3. " Any person paying or securing to the Trustees of said
College the sum of one hundred dollars ($100) shall be entitled to the



education free of tuition expenses, of one son or nominee for the term of
' twenty -five years, or of two or more pupils at the same time, amounting in
‘the aggregate to twenty-five years. (R pp. 156- 158) (bold empha51s added
italics emphasrs in origlnal)

Contrary to Appellants assertlon that this language creates a rrght with no durat1onal limit '

perpetual contracts are d1sfavored in South Carolma and to be perpetual the perpetual

nature must be an express term of the agreement. ﬁ Carolma Cable Network v. Alert

"Cable TV, lnc., 316 S.C. 98, 101, 447 S.E.2d 199,201 (1994). There was no express term
in thevEndowment Plan proyiding that $100 Certiﬁcates were ofa perpetual nature.r In fact,
Paragraph 6‘ of the Endowment Plan refers to such scholarships being limited and thus, the
only reasonable reading of this language is that it sets forth a calendar term of 2»5‘ years
within which the Sub-Certificates could be presented. | | |

Under South Carolina law, once a contract is before the court for interpretation, the

" paramount concern is to give effect to the intention of the parties. Parker v. Boyd, 309 S.C.

189, 191, 420 S.E.2d 850, 852 (1992). Moreover, the parties’ intention must be gathered
| from the contents of the entire agreement, and not from any particular clause of the
agreement. Id. Since common sense and good faith are theleading touchstones of
construction .of a contract, where one construction of a contract makes it unusual or
extraordinary and another construction, which is equally consistent with the ‘language

employed, would make it reasonable, fair, and just, the latter construction must prevail.

Farr v. Duke Power Co., 265 S.C. 356, 362,218 S E.2d 431,434 (1975) A contract should

receive a sensible and reasonable construction, and not such construction as w1ll lead to

~ absurd consequences. Twenty Ninth Ave. Corp. v. Great Atlantic & Pacific Tea Co., Inc.,

311 S8.C. 275,277, 428 S.E.2d 734, 735 (Ct. App. 1993).



The'pafagrép,h at issue in this caée 1s best >exe'1rn"ihed by\breaki.ng_rit down into
clauses. ‘Specif'.lcél‘ly, thé clause “of one son or n@minee for the ;[efm.df M‘enty-ﬁve’ye&rs,"’
should be c;énéidefed. Of noté is the use of the 'wérd :“térfn.’,; Erékine c‘dnteﬁgis that the
rpa‘rties .inteﬁdéd the worvd» “term” t(’)'r_nean “a ﬁxed péric‘)d,i [or]v a cietérrﬁiﬁed or breépribed
duration.” Bléck’s ':Law bictionary 1639 (4th ed. 19'68')'; The only >n_1‘eans' of giving a
sensible,Areasénabie, and fair effect to the claUsé of the disﬁﬁted ﬁaragréph is to ﬁnd thélf
this languége created agalendar‘ term of 25 years within y;lhich oﬁe designee of RéVefeﬁd
Castles was entitled to education free of tﬁition, and afté:r which the contract 'expifed;

Also," the last clause of the pafagraph states as follows: “ofv tw@ or mo‘re pﬁpils at -
the same time’,__amouhting in the aggregate to twenty-ﬁve'yeafsj” prov‘idéd circumstances
in which the calendar term of 25 years rrﬁght be reduced. Howév%aré there is no reasonable
interpretation which could extend the caleﬁdar term beyond 25 years. it is ﬁnreasonable to
argue, as Abpellants -conten'd, thét t§v0 or more students Would haﬂze more than 25 years to
‘ prevsent Sub-Certificates, bAut one stqdenf would be limifed to “for the tefm of twenfy-ﬁve
years.”

The intention of the par,ﬁes is revealed by viewing the section of the 1853
Endowment Plan in .which this paragraph appvears asa whole.A This section reads:

. The payment of forty dollars ($40) sﬁall endO\;v a single .
scholarship, which shall entitle the subscriber to the tuition of one student

during the term of six years.

2. The payment of sixty dollars ($60) shall endow a

Scholarship which shall entitle the subscriber to the tuition of one or more

of his own sons, or of any students he may select, amounting in the

- aggregate to twelve years.
3. Any person paying or securing té the Trustees of said

College the sum of one hundred dollars ($100) shall be entitled to the
education, free of tuition expenses, of one son or nominee for the term of



A‘tu;ent:jf -five years, or 'of“ two or more plipils at thé same time, amounting in
the aggregate to twenty -five years. (R. pp. 156-158) (bold empha51s added;.
italics emphas1s in original).

“When t.h'esevthreeﬁ paragraphs are read together, it becomes'cl‘gar tiha"t the Tfu;tees '
of E.rAsvkineA intendéd 't§~ créatg: a éomprehensive. 'séheme. based ,uan,.the .l age' of a '
, (‘:hild/gran.‘c.lc’hinld for Whos.e‘ benefit the _sub;cribgr made »pAaynvlent to tﬁé vEn’dAownvqent. "The

/ﬁrst par‘agréph: all(;wcd a subscriber a galeﬂda’r term of 6 years Withih' Wthh tvhe-tuition of
a designated'sfudeﬁt would be cohsidefed paid. This option Would be ?articuiérily useful v_
» tb a subscfibér _who desired to enroll a student of of very near college age.

‘ Signiﬁcalntly,: fhere is no lénguage in this paragraf)h worthy of a cOnstruétiOn that
the sﬁbsériber \;\-/as entitled to 6 years of tuit.ion at any time. The word ;‘dUring’; is an
expreésion- of ‘ timé';- the ph;ase “during the term of six y‘e‘ars”-can only ,bé reasonably
interpreted té mean “at somé time within six years.”

The second parag?aph allowed a subscriber a calendar term of 12 years within
which the’ tuition of one designee would be considered paid. In the alternaﬁve, it allowed
a subscriber to enroll more than one desigﬁee, with the caveat that the term would be
reduced accofdingly. This option would have attracted both a subscriber emdlling two
prospective stﬁdents at or ﬁear college age, and a subscriber wi»shing to provide for a
i)rospectiile student of grade-school age.

The third paragraph, which was applicable to Reverend Castles, would be useful to
a subscriber hoping to eventually enroll more than one student of érade-sch‘ool age, or to
enroll a grandchild, perhaps.

With these paragraphs} viewed as a whole, it becomes obvious that thé only

reasonable interpretation of the intention of Erskine was to create an endowment plan in

10



an effort to grow both 1ts stiident body and its endowment. The above-:q.uoted paragraphs
reflect that effort, in that Erskine ‘clearly sodght to offer a variety of options for enrollment
under scholarship to potential subscribers based.on their indiyidual ,needs'as parents or -
sponsors Ifa parent or sponsor had one child starting college vyithin 6 years ‘they bought
the $40 Scholarshrp If a parent or sponsor had a child expected to complete college within .. ,
12 years, or if they had 2 or more students expected to complete college wrthrn,12 years,
they bodght the $60 Scholarship. Ifa parent or sponsor had infant children-or grandchildren
expected to complete college within 25 years, they bought the $100 Scholarship ‘Parents
“or sponsors could choose between three different t1me frames -6 years 12 years or 25
+ years — depending upon their circumstances. These Certiﬁcates were priced accordingly‘
S0 as to account for tuition cost increases over a 25 year period. ‘However, it“is not
reasonable to interpret the language of the EndoMent Plan so as to' give parents or
sponsors more than 25 years, or, as the Appellants contend, more than 150 years, to'present
the Certiﬁcates.- |
B. History supports the interpretation that the
scholarships issued pursuant to the 1853
Endowment Plan expired after 25 years.

Further supporting the interpretation of the scholarship Certificates .and- Sub-
Certificates described above is the historical context siirrounding the life of the 1853
Endowment Plan. This first endowment plan included issuance of the Certificates and Sub-
Certificates of the type proVided to Reverend Castles. In subsequent years, the minutes of
Synod, the governing body of the Presbyterian church, and the catalogs printed by Erskine

for the benefit of its current and prospective students made reference to the 1853
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Endowment and spec1ﬁcally to the Sub- Certiﬁcates (R pp. 165, 181, 205 213 219 222 N
| 228& 23 8)

Erskme closed for the Civil War durmg the fall of 1861 and reopened in the fall of 74
1866.- The C1V1l War and its aftermath w1ped out the funds of the endowment and when
ErSklne'reopened, the Sub-Cert1ﬁcates were expressly devalued. In 1866,~Ersl<1ne allowed
students to pa;f tuition hy 'submitt'ing‘ $32 in gold aloné with one Sub-Certiticate from the
‘1853 Endowment Plan per year. In 1867 through 1872 Erskme allowed a Sub Certiﬁcate
issued pursuant to the 1853 Endowment Plan to be presented for a credit of $10 towards
the $40 tuition per year. Notlce of these changes concemingvthe Sub-Certiﬁcates 1ssued ‘
pursuant to the 1853 Endowment Plan were published in the Minute's of S?/nod, the Erskine
' Colleg;e‘Catalogue, and The Associate Reformed Presbytery. (R. pp. 219, 222‘-223, 228 &
- 238). These publications were available to church men, such as Reverend Castles, and
notice was publicly given of the change to the terms of the Endowment Plan. There is no
mention of the 1853 Endowment Plan in the Erskine catalogs after the earlyi to mid-1870s,
and thereby, no evidence exists that Erskine accepted the scholarship Certificates after that
time. After 1878, a point in time 25 years after the Sub-Certificates were issued, Erskine
catalogs no longer referred to the 1853 Endowment Plan or indicated that the Sub-
Certificates issued pursuant to such plan may be used to pay tuition. (App. R. pp. 401-
403). The strong inference arises that the 1853 Endowment Plan was no longer mentioned
‘hecause the Suh-Certiﬁcates were no longer being presented by subscribers or recognized

by Erskine, since the time period for their use had expired.
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C.  The 1853 Endowment Plan dlstmgulshed between
"~ “limited” and “perpetual” scholarshlps

After settmg forth the three levels of scholarshlps dlscussed above for terms of o,
12, or 25 years the Endowment Plan provrdes the followmg

“4."  No sales of limited scholarships shall be binding either on the

- purchaser or on the Board of Trustees, until scholarships amounting to fiffy

‘thousand dollars are sold, (due notice whereof shall be given in the public
prints,) after which time all contracts for scholarships made previous to that -

date shall be binding on the parties concerned, shall become due, and bear

~ interest. On the payment of Scholarships, subscribers or purchasers of the

same shall be furnished with a certificate, signed by the President and
Secretary of the Board of Trustees of the said Erskine College, guaranteeing -

to the said subscribers the privileges enumerated by the resolut1ons of the

Board, accordmg to their relative subscriptions.
kR

7. Any individual, association of individuals, or congregation, who
shall pay or secure to the Trustees of Erskine College, the sum of five:
hundred dollars ($500), shall be entitled to a perpetual scholarship, to

- which the party or parties may appoint any pupil he or they may think

proper. (R. pp. 156-158) (bold emphasis added; italics emphasis in
original). : ‘ : ,

. Paragraph 4 of the Endowment Plan, with its use of the phrase “limited
scholarships,” refers back to Paragraphs 1 through 3 of the Endowment Plan, discussed in
detail above and pertaining to scholarships of limited times. Paragraph 7, o_n.the other
hand, proposed a separate means for a subscriber to procure a “perpetual scholarship.”

Importantly, the word “perpetual,” as used in Paragraph 7, describes a measure of
time. “Perpetual” is defined by Black’s Law Dictionary, in relevant part, as “unlimited in
respect of time.” Black’s Law Dictionary 1298 (4th ed. 1968). Taken in the context of the

entire Endowment Plan, the word “limited,” as used in Paragraph 4, was used as the

opposite of “perpetual.” Therefore, a “limited scholarship,” which would include a
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scholarshib ,secure'd by the Sub-Certiﬁcates in possession of the .AI')pellar‘lts', .wés t_o'haive
e‘ffeetnfelvr‘ .a‘limitedxa‘moiunt of time.

| In summary, 1n cqnsideration' of ;[he wordiﬁg of the indi\}idual phréees of the -
'parag'rapﬁ at issee in this'-'case, of the context 'of :the paregfapﬁ ‘within “the con_lprehen'sive
time-based echerﬁe laid foﬁh by tﬁe Endowmeﬁt ‘Pllan; and of vthe histdrieal events thch '
follbWed the Endowment Plan, it is p'lélin and clear that the only sensible, reasonéble,- and: |
fair inferpretatioﬁ of the dieputed paragraph is that it clreated a limited term of  25 Ayears :
within whieh"the thtract between Reverend Castles‘_ar.ld ErSkine Was to be bresented; As
a result, Abpellaﬁtsl’ opp_ortunity.expi‘reci by 1878. |

D.  Thetrial court properly found that Reverend J.R.
Castles had a charitable or donative intent when
contributing to the 1853 Endowment Plan.
“The trial couﬁ properly found Reverend Castles hed an el-eervnosynary orvdonati've

intent in contributing to the 1853 Endowment Plan. Erskine was founded by ;[he Associate
Reformed f’resbyterian Synod of the South. anoﬂant to the inteﬁt of the paﬁies‘in this
matter is that Reverend Castles was a Presbyterian minister, and as. sueh, he contributed to
vthe 1853 Endowment Plen for Erskine, an educational institution that was the prdperty of
the Associate Reformed Presbyterian Synod of the South and which was under the direction
and eontrol of a Board of Tfustees who were appoiﬁted by-such Synod. (R. pp. 3@4 &
312). In the minutes from the Synod’s meeting from 1853, it is noted that “[e]very minister
in the Synod should lend a helping hand” to the §vork of the endowment. (R. p. 153). The
1853 Endowme'ﬁt Plan was by its terms a plan to put Erskine on equal footing with other
similar colleges and te provide an education for its students as well as promote Presbyterian

doctrine. Erskine was established to benefit the church and the state, and any donation to
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Erskine would llkew1se have an element of eleemosynary or charitable 1ntent to promote
- the religion (R pp 153 158, 182-185). It is absurd to think that Reverend Castles a
' Presbyter1an minister, who contributed to the 1853 Endowment Plan to help put Erskine in .

a sound ﬁnancral posrtion would now want his Sub-Certlﬁcates to be used to potentially -
'put Erskine out of busrness There is sufﬁ01ent ev1dence in the record to support the.trlal -
court’s rulrng that the Certiﬁcate of Scholarshlp combined both a charitable beneﬁt witha |
'_corresponding finan01al or educational benefit to the original benefactor' or his assrgns. -

"E. - The Certificate of Scholarship is a negotiable mstrument
and as such is not valid in perpetuity

‘.Therel is no doubt that the Certificate and Sub-Certificates in question are negotiable

instruments‘. Langston v. S.C. Railroad Co.', 2 S.C. 248, 251, 1871 WL 4541 ,(1871)
(holding a bearer coupon bond is negoti_able). It‘ there is no tinie period placed onthe
mnegotiable instrument, it is payable on demand. Black’s Law Dictionary defines a “note
payable on demand” as “a note that is due at once . . . on presentation or at sight.” Black’s
Law Dictionary 5l7 (4th ed. 1968). Certainly, the Sub-Certificates were payable upon
presentation to the Treasurer of Erskine. The language of the Certiﬁcate indicates as much:
““Tuition is to be obtained on the surrender of the accompanying Subcertificates.” The
language of the Sub-Certificates goes further: “This being surrendered to the Treasurer of
Erskine College, entitles the bearer to One Year’s Tuition in said College.” (R. pp. 141-
142). Further, Appellants agree that they are negotiable instruments and allege in their
Brief that the instrument in question contains no time period, but is instead, payable upon
the demand of the holder. (R. p. 45, lines 8-9; Appellants’ Brief, pp. 6-13). As such, the
Certificate and its accompanying Sub-Certificates are, based -on Appellants’ own argument,

payable on demand.
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. The long-standing law of South Carolina, dating’back to the first quarter of the .‘ :
nineteenth century," holds that a negotiable instrument payable “on demand is due
immediately, and that the statute of limitations runs in favor of the maker' of the inStrument

from the date of the executlon of the 1nstrument See Coleman V. Page S Estate 202 S: C

~486 25 S.E.2d 559, 560 (1943) (c1t1ng cases therem) Appellants attempt to circumvent
this law by characterlzmg the Certlﬁcate and Sub-Ce_rtlﬁoates as a“‘_bearer,bond.” The
© South ‘Carolina Supreme Court in considering:bearer bonds:has diseussed and applied the =
law rof negotiable instruments and promissory-notes See Langston 2 S. C at 253, 1871

WL 4541 (when discussmg a coupon bond the Supreme Court applied the rules apphcable

to promissory notes since both are negotiable instruments); see also Sparagon v. Georgia,
249 Ga.App. 440,‘548 S.E.2d 118 .(Ga. Ct.‘ App. 2001) (finding no distinotion between a
bond and a. promissory note when determining’ the accrual of a right of action). lhere can
be no dispute that the law - of negotiable instruments payable on demand apply to the
C’ertiﬁcate and its accompanying Sub-Certiﬁcates. |

Notlceably, Appellants cite no authority to support their argument that the
Certrﬁcate and Sub- Certiﬁcates remain perpetually valid and enforceable Even a case
cited by Appellants only stated that a negotiable instrument payable on demand “is not due,

without demand, until after the lapse of a reasonable time within which to make a demand.”

Morgan v. U.S., 113 U.S. 476, 501, 5 S.Ct.- 588, 598 (1885) (noting that the bearer bonds
at issue were not payable on demand; instead, they contained a time period for‘red‘emption).
Nowhere in that opinion does it state that negotiable instruments payable on demand

remain perpetually valid and enforceable.
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: Further,the out-of-state cases cited by Appellants for the proposition that an -

“endowment investment in exchange for a scholarship unrestricted in duration rémains valid

for so long 'asthe entity exists is not ap'plicable"in this eése. In Honkins‘v.‘ Women’s

Medi‘cal Colle,qe of Pennsvlvania- 331 Pa. 42, 200 A.32 (Pa. 1938), the scholérship*at issue '

- was by its expl1c1t terms perpetual The pames clearly contemplated that the Alllance of

A Cathollc Women of the Archdlocese of Ph1ladelph1a (ACWA) would have the r1ght to send o

a qualified candldate to the Women’s Medical College of Pennsylvama (WMCP) every_ -
~year and thus Vhéd a perpetual right. When the WMCP refused to continue to honor the
agreement, ACWA immediately sued. Thus the Pennsylvania Supreme Court was not

required to determine if the statute of limitations or an equitable defense, such as'laches,

would bar the ACWA’s action. See also Weeks v. Mississippi College, 749 So.2d 1082
(Ct. App. Miss. 1999) (issue before the court was a question at law and not in equity and’

the scholarship certificate at issue explicitly provided “a Perpetual Scholarship”);

Allumniae Ass’n of William Penn High School for Girls v. Univ. of Pennsylvania, 306 Pa.
283,159 A. 449 (1 932) (application of the statute of limitations or equity defenses of laches

and staleness of demand were not issues before the court in that case); Howard College v.

Turner, 71 Ala. 429 (Ala. 1882) (issue before the court was a question at law and not in
equity and the scholarship certificate at issue was specifically a “Certificate of Permanent
Scholarship”).

In this case, the scholarship to which Reverend Castles or his successors-in-interest
was entitled was limited and not perpetual like the scholarships at issue in the out-of-state
cases referenced above. Even if Appellants’ assertion that the contract between Reverend

Castles and Erskine contains no express term of duration is true, the contract is not
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perpetual. - “[P]erpetual contracts have not been favored in South Carolina and are gener'ally

upheld only where the perpetual natureof the agreement is.an express term of the contraet ”

Carohna Cable Network, 316 S C. at 101, 447 S E2d at 201 (crtmg Chllds v. Clty of K

.Columbia 87 S C. 566, 70°S. E 296 (191 1)) In Childs the South Carolina Supreme Court -
 held: |
A jWhere the parties to a contract express no period for its duration' and no
definite time can be implied from the nature of the contract or from the
. c1rcumstances surrounding them, it would be unreasonable to impute to
the parties an mtention to make a contract bindlng themselves
perpetually. ' : -
87 S.C. at 572, 70 S.E. at 298 (emphasis"added). Here, the Certiﬁcate and: accompanying
Sub-Certificates do not contain an’ express term stating they are perpetual, unlike the
scholarships at issue in theabove-referenced out-of-state eases. Therefore, it ‘is not
reasonable to impute an intention between the parties to make the Sub-Certiﬁcates hinding
perpetually. In addition aslthe trial court held, therewas an :element‘o'f donatii/e or
charitable intent in'Reverend Castles contributing to the Endowment‘Plan and obtaining a
Certificate of Scholarship because as a Presbyterian minister he sought to endow Erskine
to help promote his Christian faith and educate individuals in a' manner consistent with that
faith. |
Appellants’ argument that the equitable doctrines of laches and staledemand cannot
apply to the Sub-Certificates since they have no durational limit is without merit because
as discussed above, Reverend Castles’ SubjCertiﬁcates were of a limited term, the law

disfavors perpetual contracts, and, further, the equitable defenses may apply even if the -

statute of limitations has not run. Bell v. Mackey, 191 S.C. 105, 3 S.E.2d 816 (1939)

(finding that the doctrine of laches may bar claims even though the statute of limitations

18



perlod has not yet expired on those clalms) Lyerly v. Yeadon l99 S C 363, 19 S. E 2d

"648 (1942) see also 12 S.C. Jur Equity § 25 (1992) (noting that “defense of laches
' typically arises in cases 1n which the statute of limitations has not run”)

The trial court properly found the Certificate of Scholarship was a hybrid document :
that had charitable and financial aspects to it. Whatever' label is placed on it, the 'equi_table
doctrines of laches and stlale demand bar Appellants’ claim. Itis Well-recognized in South
, Carolina that courts of .equity can refus'e to enforce an agreement between the »parties
because, as a matter of equity and huhlic policy, the original Witnesses to the transaction
are long-since deceased, and the original intent of 'the parties is difﬁcult, if not irnpos'sible,
to discern. Also,v equity will not decree specific performance unless the contract is fair, juSt,
and equitable. ‘Campbell, 361 S.C. at 263, 603 S.E.2d at 627. | As the trial court sittingin
' equity properly found, Appellants’ 'claim is barred by the defenses of laches and stale
demand. | |

I1. THE TRIAL COURT PROPERLY APPLIED THE

' DOCTRINE OF LACHES AND THE DOCTRINE OF

STALENESS OF DEMAND TO THE FACTS OF THIS CASE.

A. The trial court properly held that laches bars
' Appellants’ claim.

Laches is an equitable doctrine which arises upon the failure to assert a known right.

The equitable defense of laches follows the equitable maxim: “Equity aids the vigilant, not

those who slumber on their rights.” Eldridge v. Eldridge, 398 S.C. 113, 121, 728 S.E.2d

24, 28 (2012) (quoting Hemingway v.-Mention, 228 S.C. 211, 89 S.E.2d 369 (1955)).

Laches “is based on the injustice that might result from the enforcement of long neglected
rights, the difficulty, if not the impossibility, of ascertaining the truth of the matters in

controversy and doing justice between the parties, and on grounds of public policy, its aim
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being the diseonragement, 'for the peace and repose of society, of stale and :antiquated
demands.’” Hefningvyay? 228 S.C. at 217, 89 S.E.2d. at 371-72 (duoting 30CJS M §.
113) | S

B Laches is deﬁned as “neglect for an unreasonable and unexplained length of time, | o

-under cncumstances affording opportunity for diligence to do what in law should have

been done ? Hallums V. Hallums 296 S.C. 195, 198 371 S.E.2d 525, 527 (1988) (c1tat1on

omitted). Laches connotes not only an undue lapse of tlm.e,'which is unreasonable and -
unexplainal)le, but also negligence and opportunity to llavea'cted sooner. Bell 191 SC at
124-2'5 3 8. E2d at 825 The elements of laches are: (1) delay by one party, (2)
unreasonable or unexplained length of time 3) knowledge of rights by the party; (4)

reliance on n non-assertion by the other party; and (5) prejudice to that other»party 1f the right

is now asserted. RWE NUKEM Corp. v. ENSR Corp., 373 S.C. 190, 199, 644 S.E.2d ‘7_‘30,

735 (2007); Emery v. Smith, 361 S.C. 207, 215, 603 S.E.2d 598, 602 (Ct. App. 2004).

In Bell v. Mackey, the plaintiff sought an accounting against'the administratrix of

a deceased administrator and the surety. The administrator was appointed 19 years l:iefore
tlle action was cornmenced and the ﬁnal.and only return was made 17 years prior to the
commencement of the action. Most of the records had been lost or could not be found, the
administrator had died, the p_robate judge had died, and there were otlier circumstances
which rendered it inequitable to require an accounting. Taking into account all the
circumstances, the Supreme Court held that the action was barred bylaclies. 191 S.C. at
105-25, 3 S.E.2d at 816-25.

In the companion cases of Robinson v. Estate of Harris, 388 S.C. 616, 698 S.E.2d

214 (2010); Robinson v. Estate of Harris, 388 S.C. 630, 698 S.E.2d 222 (2010); Robinson
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v. Estate of Harris, 388 S.C. 645, 698 S.E.2d 229 (2010) and Robmson v. Estate of Harr1s
389 S.C. 360 698 S.E2d 801 (2010) plamtrffs were alleged he1rs of a former property
owner assertlng ownership clarms to the property at issue in each'case. In the compamon
cases,.plaintiffs V;Iere seeking to quiet title and to set aside a prior quiet ritl‘e aetion. In all
of the cases, the Supreme éourt found that laches barre‘d‘ Ial'aintiffs"claims.» ‘Spe'c"rﬁcally,
the Court held: |

In reaching our decision, we have thoroughly considered and are empathetic’
to [plaintiffs’] plight. However, given the specific facts of the instant case,
we are compelled to hold the doctrine of laches precludes [plaintiffs] from

" pursuing their claim. Here, [plaintiffs] waited thirty-nine years to assert
their rights regarding the 1966 quiet title action. We find such a ﬂagrant and

- egregious delay represents the quintessential situation that the doctrine of.
laches was intended to protect. For this Court to hold otherwise, we would
have to affirmatively reject this well-established equitable doctrine. 388
S.C. at 628, 698 S.E.2d at 221; 388 S.C. at 643, 698 S.E.2d at 228-29; 388
S.C. at 657-58; 698 S.E.2d at 236 and 389 S.C. at 372 73, 698 S.E.2d at
808 (emphasis added)

In Robinson v, Estate of Harris, 391 S.C. 114, 705 S.E.2d 41 (2011), a subsequent

companion case to the aforementioned Estate of Harris c‘ases, the Supreme Court held that
laches barred a quiet- title action by plaintiffs who were challenging a cenveyance of
property that had occurred in 1946, which was over 55 years prior to the commencement
of the current action. The lower court granted summary Judgment against the p1a1nt1ffs and
in favor of the defendants pursuant to S.C. Code Ann. § 15-3-340 (2005), because almost
60 years had passed since the conveyance in question and two related estates had been
properly probated without any elaims by the alleged heirs. The lower court in its order
noted that the plaintiffs “‘sat idiely [sic] by for a period in excess of fifty-five (55) years
assumedly knowing that they may have a right in the real property of Ellis Pinckney.”” Id.

at 118-119, 705 S.E.2d at 43. In addition, the Supreme Court favorably cited the lower
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court’é following observation:

It has been almost sixty (60) years since the real property that is the subj ect

- of this action was conveyed to Ellis Pinckney. There is no provision in the -

Code of Laws of South Carolina that accords anyone the right, legally or

‘equitably, to bring-an action sixty (60) years after the fact. - [Plaintiffs] knew

of their rights well in advance of this day. It was incumbent upon the

* [plaintiffs] to file the appropriate action in a court of competent jurisdiction -

to have those rights adjudicated.” Id. at 119, 705 S.E.2d at 43-44. .
The Suprerhe Court held that plaintiffs’ “inaction for many deéqde; constitutes laches” and
laches barred plairﬁiffs’ quiet title action. Id. at 119, 705 S.E.2d at 44 (emphasis added).

The trial .court properly held that Appellants’ claim is barred by the doctrine of
laches. As determined by the trial rcourt, the elements of laches have been rﬁet in the
following particﬁlars\. First, more than 150 years have passed since the Sub-Certificates
were issued to Reverend Castles by Erskine. These Sub-Certificates were passed down
through Reverend Castles’ family to Appellants’ father and then to Appellants in 1982.
Appellants ‘knew of the existence of the Sub-Certificates prior to 1982 and came into
physical possession of the Sub-Certificates in 1982 upon the death of their father.. (R. p.
.400; p. 85, lines 9-22). The Appellants themselves allowed at least 26 years to pass before
they took any action. Also collectively, Reverend Castles and all his heirs waited 154 years
to present the Sub-Certificates. Under any review, there has been substantial delay and the
first element of laches has been met.

Secondly, there is no explanation in the record as to why Appellants or their
predecessors-in-interest did not attempt to redeem the Certificate and accompanying Sub-
Certificates prior to 2008. V Appellants themselves had the Sub-Certificates in their

possession since 1982 and were aware of their existence prior to then. Yet, Appellants

waited 26 years while the Sub-Certificates were in their physical possession prior to
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maki;lg .a déﬁland of Erskine.‘ Indeed, the Appellanté were ages 49 aﬁd 54 beforg they'ﬁledA
this actior.l’and.were 52 and 57 at :the time of trial. (R. p.33, lines 16-20). Bvéc‘ausle the Sub-
_ Certiﬁqates were pas‘sed‘thvroug(h‘ familial _generations,’.Appellants and At}vieivr p;ede'cessors-f
in-‘int'erest had_kndwlédge of'the .Sub-Certiﬁc;,‘ates fqr‘154 years before atter'n.pti‘ng toia_'icvt'on .
them. Appellants argué that they and ‘their pfedécess'érs7in-int§:reét m.édé' {-ei'cohscious_
. decision to wait until‘their iﬁvestments ripened, as if fhey wervejﬁo.lding a puglicly-fraded
stock. Appellarits grossly mischaracterize; the nature of ‘the Sub-Certiﬁcate;é becaﬁse, as
sef forth ‘in‘ the trial court’s order and in Erskine’s first argufnent above, the Sub-Cértiﬁcatés
~were issued to a Presbyférian minister who responded to ;;he (':‘all-' to Help a‘ 'strﬁggiing
‘Vchurch-sp'c‘)nAsofed college that was just beginning and Whose missioﬁ was to not only -
provide an education but to also promote the C&istian faith.. The 1853 Endowménf Plan
was not similar to purchésing stock in a company because Erskiﬁe Collegé is a n'ot-for-l
prdﬁt or eleemosynar& entity ¢stablished by the chﬁrch. Erskine was never stérted as a for-
profit elntit.y witﬂ a main obj eétive to make money for its investors’.

Moreover, negligence in the context of laches is the oppoﬁunity to have acted
sooner. Emery, 361 S.C. at 215, 603 S.E.2d at 6.02. Black’s Law Dictionary 1184 (4th ed.
1968) defines negligence as “[t]he omission to do something Which a reasonable man,
guided by those ordinary considerations which ordinarily reguléte human affairé, would
do, or the doing of something which a reasonable and prudent man would not do.” A
reasonable and prudent person would not havé sat on the Sub-Certificates for the 26 years
that Appellants themselves have been in physicaln possession of them. Further, a reasonable
and prudent person throughout multiple generations of a family would not have waited

more than 150 years prior to presenting them. In addition, the effects of the Civil War and
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the subsequeht de-valuaﬁon of the Certiﬁ.cétes issued pursuant to the 1853 Endowment
Plan cle‘aﬂ'-}; she'uld have put a reasonable and prudent pefsop on notice to ‘ass‘ert“e claim. .
‘Fuﬁherinore, tAhere'is absqlutely no evidence thet Er‘ski'n'e ‘has fecognized ‘the Sub- - |
C_el;tiﬁca‘tes issued pursudnt te the 1853 Endewment Plan siﬁce the early to mid-1 8705 and
a _reasonebie and prﬁdent perser_l Would not believe that a velid clafm still exists when more
than 13.0 years'have passed sinCe"Erskine appareﬁtly ecknowiedged a validclainﬁ on the
Sub-Certificates. - |

It is also worthy to note thafg the Appel_lahts foered ne evidence at triai to attempt:
to explain such delays. An affidavit of Apbellant Williafn K. Smith was offered but it only
presented a cursory timeline as to ilew Appeﬂants came to be in possessioﬁ of the Sub-
Certificates. Howev’er, no evidence Was presented to explain their deiay in presentation.

At the time of Appellants’ demand in 2008, 26 years had passed since Appellants
took possession of the Sub-Certificates and over 150 years had passed ‘since .the
establish_ment of the 1853 Eﬁdowment Plan and the issuance of the Certiﬁcate to Reverend
Castles. Such delay of greater than 150 years can only be described as unreasoqable and
negligent, especially as compared to the unreasonable delay of 17 years found in M, and

39 years and 55 Years found in the Estate of Harris cases. Equity cannot allow parties such

as Appellahts and their predecessors to sleep on their rights for rﬂore than 150 years. In
light of all the circumstances, the delay by Appellants and their predecessors-in-interest
clearly is linreasonable and negligent. The second element of laches as to an unreasonable
- or unexpiained length of time has been satisfied.

The third element of laches requires knowledge of rights by the party. Appellants

do not deny that they or their predecessors had knowledge of the Sub-Certificates, but
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merely argue that they had no duty to act prior to 2008. As discussed abeve, South Carolina o
law disfayors perpetual contracts and even negotiable' in'strurnents have some period of
reasonableneéé within which rights must be asserted. Sie Morgan, 113 U.S. at 501, 5 S.Ct.

 at 598; Carolina Cable Network, 316 S.C. at 101, 447 S.E.2d at 201; Childs, 87 S.C. at 572,

| 70 S.E. at 298. “As the trial court properly found, Appellants did not s.turnble.upon‘the
Certificate; lbut t‘ﬁe Certiﬁeate was passed throngh ﬁfémirli‘al generations and Appellants and
their predeeeSsors either knew er should have known their rights but ehose tn sleep on thern
makingjustice'difﬁcnlt at this late date. The third element of laches is satisﬁed. |

As to the ‘fonrth element of laches, Erskine relied on the n'on-assert'ion‘of a ‘claim -
by Appellants and‘ their predecessors‘-in-interest. Erskine clesed for the Civil War during
the fall of 1861 and reonened in the fall of 1866. The Civil War and ifsv aftermath wiped
eut the funds of the endowment. Thereafter, beginning in 1866, Erskine devalued the Sub-
Certificates to such an extent that‘by 1872, Erskine credited subscribers with nnly one-
fourth of the cost of tuition. (R. pp. 219, 222-223, 228 & 238). Notice of these changes to
the 1853 Endowment Plan were published in several publications, and these publications
were available to church men, such as Reverend Castles. (R. pp. 222-223, 228 & 238).
There is no mention of the 1853 Endowment Plan in the Erskine catalogs after the early to
mid-1870s, and thereby, there is no evidence that Erskine accepted the Certiﬁ_catee after
that time. (App. R. pp. 401;403). Appellants and their predecessors-in-interest should
have known by at least the mid-1870s that circumstances had changed that required action
on their part, if any they could assert. Erskine has plainly relied on the inactions of
Appellants and their predecessors-in-interest in not timely presenting the Sub-Certificates,

and as such, Erskine has moved on and long-since changed its position of accepting such
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Sub-Certiﬁeates which is exactly the reason for applying laches in this case. See

Chambers of S. C Inc. v. County Council for Lee Cty ‘315 S. C 418 421 434 S.E. 2d 279 -

280 (1993) (“Under the doctrine of laches if a party, knowrng hlS rrghts does not
.seasonably assert them, but by unreasonable delay- causes his adversary to incur expenses
or enter into obligations or otherwise detrimentally change h‘is position, then equitywill
ordinarily refuse to' enforce those rights.”). This history of Erskine shows that there was

| “an acouiescence, acknowledgement, and unde_rstanding on the part of Erskine and any -
surviving post-Civil War certificate holders that history had compelled a change of
" circumstances upon Erskine and the donors, and that if Erskine were to survive_ as an
institution of higher learning, redemption of the certificates at full value simply was not
possible.” (R. p. 8).

There is also detrimental prejudice to Erskine if the Sub-Certificates are allowed to
be used by Appellants. The cost of one year’s tuition has grown exponentially over the
last 160 years. I:n‘vl855, tuition for the preparatory department at Erskine was $12.50 per
term and tuition for college classes was $16.00 per term. (R. p. 165). From 1866 through
1872, tuition was $40 per term. (R. pp. 219, 222-223, 228 & 238). However, the cost of
tuition today is drastically more. Tuition at Erskine for the term 2013-2014 was $29,310.
(App. R. pp. 401-403; R. p. 87, lines 22-24). Under Appellants’ theory of this case, each
Sub-Certificate for one year’s free tuition would have been worth $29,310 at the time of
trial, and collectively the 25 Sub-Certificates would have been worth approximately
$732,750i (R. p. 87, lines 22-25). No records exist as to how many Certificates with
accompanying Sub-Certificates might still exist. It is worth noting that Appellants’

Certificate shows the number 725. As the trial judge, sitting in equity, noted, the
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uncertainty of the number of scholarship certificates and the possibility: of their bankruptiﬂg
thé college'cleérly‘ show-; Ersidne has been prejudicéd: by the late p‘rese‘nfr’l‘qéntv-vof the
Appellants’ Certiﬁcate. ' (R. p. ,96’ line 24-p. 97, li‘n’elS).fv Th'e unreasénable délay by .
Appellants‘,a'nd' their predecessorsfin-interest has allowe':d'.théir'potenti'alA ,reéov&yl to
multiply to an arﬁount far beyond the coptemplétidn Qf Rev‘ere'nd Caétléé or Erskin;cvénd to
such an>exten.t as to thféaten Erskine’s continued existence and to br_ing a windfall'td
Appellan;[s if recovery was atlowed. N

Further, all the parties involved in the initial transaction are deceased and their
testimony is unavailable. 'jWhile Erskine does hayé some hiétorjcal n-linutés:and other
documents fromthe period in question, the record is by no meaﬁs complete.- There- are
gaps in the documentation that would benefit from testimony by a party to thq transaction
and would help in aécertaining the intention of the parties to the Cértiﬁcéte. “Courts have
the inherent power to do all things reasonably necessary to ensuré that just. fesults' are

reached to the fullest extent possible.” Jones v. Leagan, 384 S.C. 1, 19, 681 S.E.2d 6, 16

(Ct. App. 2009). The only just result in this case, where Appellants and their prédecessors- A
in-interest waited more than 150 years to assert a claim under Reverénd Castles’
Certificate, where all of the witnesses to the transaction are deceased, and where Erskine
would be extremely prejudiced in having to accept 25 Sub-Certificates that were initially
secured for $100 but which can be viewed as being collectively worth approximately
$733,000, would be for the Court to affirm the trial court’s ruling that the doctrine of laches
bars Appellants’ claim.

Even if the Court were to find the Certificate and Sub-Certificates are bearer coupon

bonds that are unrestricted in duration, the doctrine of laches still bars Appellants’ claim
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‘Vas more fully set ferth above. Laches is an equitable defense with “its aim' being the
disceuragement, for the vpea’ce and repose 4of society, of stale and antiquated dernands”‘arid
.that “take[s] inte conside_ration whether .there ha'sbeen sueh.a'ch‘ange in-eenditio‘ns as to
prejudice'_the right of ‘one of the parties in niaking his defense and render'ineQuitable the
enforcement of the . claim sought to be asserted ” Hemingway 228 S.C. at 2l7 18, 89 ;‘
S.E.2d. at 371 =72 (c1tat10n omitted). t |
| ‘Also, Erskine has every right to assert such equilable ‘defenises as laches and -

staleness of demand because Erskine has clean hands and has not acted unfairly tQWard :

Appellants or their predecessors-in-interest. Contra, Emery, 361 S.C. at ‘215,4 603 S.E.2d
at 602 (ﬁnding thati ex-wife was not barred in receiving ex-husband’s retirement’beneﬁts
under laches because her delay in receivmg such benefits was caused by ex- -husband’s
failure to act pursuant to the divorce decree). Initially after the Civil War, Erskine
attempted to recognize the Certificates, although on a reduced basis, but Erskine has openly
net honored Certificates such as the one held by Appellants for over 1310 years.
Furthermore, the witnesses to the 1853 Endowment Plan have long since passed, and the
tuition rates have drastically increased over the past 160 years. The failure to recognize
the Certificates, the length of time that has passed, and 'the increase in tuitionraies clearly .
establish a change in condition by Erskine that “wouldcause an unjust, ineciuitable, and
potentially destructive effect on Erskine if these certificates were to be enforced.” (R. p.
9). Accerdingly, the trial court’s finding that Appellants’ claim is barred by laches should
be affirmed.

B. The trial court properly held that staleness of
demand bars Appellants’ claim.

The trial court also held that Appellants’ claim was barred by the doctrine of stale
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demand. A stale demand is defined as “one that has for_ a long time remained uhasserted;
oné that is first asserted after an unexplained delay of such great iength as to render it» '

difﬂculf.or impossible for the éourt to ascertain the truth of the maﬁers in cohtroveféy and
~ <t0 do justice' befweén the 'parties, or as to créate a'pr'esumpﬁon against the 'existence or
: _Vélidjty of fhe claim',’(')r a presumption that it has been abéndoned or satisfied.” '@? 191

S.C. at 124-25,3 S.E.2d at 824 (citing 21 C.J., 211); see also Presbyterian Church of James ‘

Island v. Pendarvis, 227 S.C. 50, 86 S.E.2d 740 (1955) (finding the issue in that case came

within  the definition of “stale demarid”); All Saints Parish, Waccamaw v. Protestant

Episcopal Church in the Diocése of South Carolina, 358 S.C. 209, 595 S.E.2d 253 (Ct.
App. 2004) (ﬁndiﬁg a gehuine issue of material fact existed ésv to Whethervdefend.ant’s_
counterclaim was stale). Although staleness of demand implies a greatér lapse of time than
is necessary for laches, staleness of demand does not require a change in éonditions as’
Would render inéquitéble the enforcement of a claim. Bell, 191 StC. at 124-25,3 S.E;2d at
824. The doctrine bf staleness of demand will be applied to bar revcovery on a claim even
where the statute of limitations has not yet run on the claim. Id. '

‘In Presbyterian Church of James Island v. Pendarvis, the Court found that a trust

established in 1713 had been repudiated no later than 1871 and any action to enforce the
terms of the trust in 1955 was barred by the doctrine of stale demand. 227 S.C. at 59, 86
S.E.2d at 744. In Pendarvis, more than 80 years had lapsed between when the trust was
purportedly repudiated and the subsequent action in which the Court found that any action
to enforce the terms of the trust would be barred. |

Here, Appellants and their predecessors-in-interest have waited 157 years to

commence an action concerning the validity of Reverend Castles’ Sub-Certificates.
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Appellants de not assert that Erskine in any way preyented them or their predeeessors'-in-
interest from asSerting this claim earlier, 'but rnerely that they did ,not'wish to make an
carlier claim. because their 1nvestments had not r1pened Clearly, this unexplarned delay :
by Appellants to assert a claim under the Sub Certlﬁcates renders it dlfﬁcult 1f not
impossrble, for the Co.urt to determine the truth of the matters related to the Certiﬁcate'and
accompanying Sub-Certiﬁeates and to de justice between the parties. V‘Comrnon senise:
dictates that the lapse of l57 years prior to Appellants vcommencing an.action on the Sub‘-
Certificates.is indicative that a claim to enforce the Sub-Certiﬁcates, if any, is nb 1oi5géf"
valid and has been abandoned. A party knoWing its rights to a claim, as Appellants centend
they and their predecessors-in-interest did for 157 years, cannot slumber on those rrghts
but must act in a tlmely manner. Moreover, the passage of such a large amount of time
along with the CiVil War, two World - Wars, and a Great Depression establish that
Appellants have inexplicably sat on their rights to such an extent that it makes it difﬁeult,
if not impossible, for the Cburt to ascertain the true intent of Reverend Castles and Erskine
in 1853 then the Endowment Plan began or 1854 when 'the Certificate was issued to
Reverend Castles. Therefore, this Court should affirm the trial court’s finding that the
doctrine of stale demand bars Appellants’ claim. |

CONCLUSION

In accordance with the provisions of the 1853 Endowment Plan, the Certificate and
accompanying Sub-Certificates in Appellants” possession expired many years ago and are
no longer \ralid. The only reasonable interpretation of the contract between Reverend
Castles and Erskine is that neither party intended for holders of a Certificate to slumber on

their rights for 157 years. Reverend Castles was a Presbyterian minister who responded to
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- the call of the 1853 Endowment Plan in order to‘ help Erskine, a strugglmé church—
supported college Certainly, he did not 1ntend for the Cert1ﬁcate that he obtamed to be
) used to ecohomieally devastate Erskine. Because Appellants and their predecessots-in-
interest im'reasortably waited 157 years 'prior‘ to brittging an action te ert_force tlleCertiﬁcate
and its aecotrlpanyiﬁgiSdb—Certiﬁcates at issue in this ease, the Appellants’ .act‘ion is barred
by the doctrine of laches and the doctrine of staleness of denland and the trial 'court."s ruling
should be afﬁmaed. | |

For the teasons set fotth hereirt, Erskine asks the Court to uphold the trial court’s
finding that App‘ellants are barred from enforcing their Certificate and accompanying Sub-
Certiﬁcates. |
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