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ARGUMENT
THE STATE HAS MISINTERPRETED, AND SO MISARGUED, THE STATUTORY
REQUIREMENTS AND CASELAW REGARDING REMISSION OF A FORFEITED

BOND.

AUTHORITY AND DISCUSSION OF AUTHORITY

S.C. Code Ann. § 38-53-70
Ex Parte Polk; 354 S.C. 8; 579 S.E.2d 329 (Ct.App.2003).
State v. Boatwright, 310S.C. 281; 423 S.E.2d 139 (1992).

| In its brief, the State makes two primary errors. The first is to completely
ignore the ben‘efit‘of bond to the state, and to adopt almost an adversarial stance
bétw&een law enforcement and sureties. While that may match with current reality at
the trial level, it does not match the law. “Bail is not a revenue measurel.]... South
Carolina has long encouraged bondsmen to enter into bail contracfs, in order to
facilitate the release of defendants whose guilt has yet to be determined and to
rel_ievg the igtate" of the cost of ‘vprovi'cilving for the défendants» while in jail.”
Boatwrighit at 285 (gmpﬁasis added). | |

Pre-trial detention is expensive, and had surety not bonded this defendant,

the state would have paid to keep her in jail. Théy may take the position that the

bond issue is somehow only between defendants and sureties, but that ignores |

Justice Toal’s uﬁderstanding of the benefit of bond to the State.
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The-State’s second error, Which is made from sta‘r-t to finish, is confusing
“shall” with “may.” In making the determination as to remission, § 38-53-70 of the
Sou{:h Carolina Code (2010) applies, reading in part:

“the court may direct that the judgment be rémitted in whole or in part...if it
appears that justice requires the remission of part or all of the judgm_ént. In
making a determination as to remission of the judgment, the Acouli't shall
consider the costs t;) the Stateora coﬁnty or muhicipality resulting from the
necessity to continue or terminate the defendant's trial and the efforts of law
enforcement officers or agencies to locate the defendant.” (emphasis
added). |
As to costs to the State, as the state’s brief accurately notes on page 6, “the

court’s order makes clear that there have been no costs to the state as of yet...”, but

then relies on the court’s finding that there is a possibility of future costs. Absolutely

nothing in the statute, or in Polk or Boatwright, allows for fhiS type of speculation as
to costs, especially as here, where there is nothing whatsoever in the record as to
any p-osslible future costs. In other Wofcis, the State did not ei\.fén argue possible
future co:éts,.-but the eourt (appéfently on its own volition) added poésible futuré'

costs as a factor, which was error.

* This is not the only speculation about costs by the State. On page 7 of their
- brief, the State says “the bond was only fér $5,000.00 and extradition from California '

would easﬂy exceed that amount.” There was no evidence presented whatsoever as




to the costs of extradition, and the State may not simply decide in their brief what
the costs would have been. Appellant could as easily say it would have only cost
$500.00, but that would have no more support in the record than does the State’s
assertion of costs. Reliance on speculation is error.

As to the (completely admitted) lack of efforts of law enforcement to locate
this defendant, in its brief, tﬁe State on page 8 says that “ Appellant iﬁterprets 38-53-
70 as pernﬁﬂing the couft to consider a lack of law enforcement assistance in
securing the defendant as a factor in whether to remit bond.” That is not accurate;
Appellant interprets the statute as requiring the court to do so by the use of the
word z shall,” which is mandatory, not perﬁﬁésive, laﬁguage. The court s required
tb consider the lack of efforts by law enforcement, and did not do so.

The State then asserts that Appellant is “read[ing] in a requirement that law
enforcement assist.the bondsman in secufing the defendant....” and says this so
called requirement is inconsistent with the purpose of bond. This is also not
accurate, and makes both of the two errors made consistently by the State. Firstly, it -
again ignorés the pufpose of bond vis a vis the benefit to the Stafe, by treating it as
Sdméfﬁing wholly between the surety and defendaﬁt.ASe.condly, it again igﬁores the
word “shall.”

The state 'argues on page 9 that “the logical interpretation supports the
conclusion that efforts..and expénditures made by law enforcement in trying to

secure the defendant are simply one of the costs the court may consider.” The state’s



so-called “logical conclusion’ is at odds with the clear language of the statue, and so

is not a logical conclusion at all. The State may do as it chooses, but if it chooses to

make no effort, and to expend no costs, as in this case, the court must consider that

failure, which did not happen here. ﬁ
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