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WHEREFORE, Appellant respectfully requests that the Court permit the

reinstatement of this appeal and grant leave to provide Appellant with the opportunity to serve and

file his intial brief and designation of matter out of time to remedy default, in addition to any other

relief that this Court finds just and proper.
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Pursuant to Rule 260(a) of the South Carolina Appellate Court Rules, Appellant
Jacob Greenspan, proceeding pro se, submits this memorandum in support of his Motion for
Reinstatement and/or Motion for Leave to Serve and File Documents Out of Time to Remedy
Default.

INTRODUCTION

The origin of this appeal is an employment dispute. Appellant Jacob Greenspan,
proceeding pro se, initially filed this action in the Circuit Court on July 18, 2014, against his former
employers, Respondents’ Brothers Property Corporation and Brothers Property Management
Corporation (collectively referred to as “Brothers”), asserting twenty (20) state law causes of
action stemming from his employment and the termination of his employment with Brothers.

Appellant was hired on November 30, 2009, to serve as Accounting Manager for
Respondent Brothers Property Management Corporation, which does business as Charleston
Harbor Resort and Marina (“Defendant CHRM” or “the Resort”), a hotel and marina facility
located in Mt. Pleasant, South Carolina. On February 19, 2010, Appellant was promoted to the
position of Controller for Respondent Brothers Property Management Corporation and he served
in this role until the termination of his employment on June 18, 2012.

The appeal at bar was dismissed by this Court’s order dated April 7, 2016, in which
the Court stated that “Appellant has failed to serve and file his appellant’s initial brief and
designation of matter, as required by Rule 208 of the South Carolina Appellate Court Rules and
the Court’s order dated February 24, 2016.” (Exh. A at 1.) Appellant does not dispute that he has
failed to serve and file his appellant’s initial brief and designation of matter, as required by Rule

208, SCACR; however, Appellant never received the Court’s order dated February 24, 2016.



Appellant last corresponded with the Court of Appeals on February 8, 2016, when
he filed his third Motion for Extension of Time to File his Initial Brief and Designation of Matter
to be Included in the Record on Appeal and requested a new deadline of February 29, 2016. Having
filed that motion under extreme financial hardship and for the purpose of using the requested time
to adequately resolve his financial situation, as he discussed in the motion, and having failed to
remedy his financial situation and to serve and file his initial brief and designation of matter by his
requested deadline of February 29, 2016, Appellant haci been awaiting the receipt of
correspondence from the Court and anticipating the curuative actions that would be necessary to
remedy his default.

Previously, on October 14, 2015, Appellant filed a Motion for Leave of Court of
Appeals to File Motion Seeking Relief Under Rule 60(B), SCRCP. Although on the longer side of
response times from the Court, that motion was not ruled upon by the Court until December 10,
2015. As such, Appellant did not believe he was long overdue a response from the Court or missing
any form of correspondence from the Court over the course of the seven weeks that had lapsed
since the filing of his motion. Nor was Appellant being dilatory, causing undue delay, or
anticipating the dismissal of his appeal.

Moreover, Appelant has exercised diligence in the handling of his legal case and in
his dealings with the Courts without exception, and having already suffered the improper dismissal
of his First Amended Complaint by the Circuit Court based solely upon statements made by
Brothers’ counsel in oral argument and the drafting of the Circuit Court’s order delegated to
Brothers’ counsel, Appellant has no interest in jeopardizing his opportunity to have his appeal
heard on it’s merits in order to see that this action is remanded back to the Circuit Court for further

proceedings and another opportunity for his claims to be properly adjucated on their merits.



After all, this legal action concerns matters central to Appellant’s career, his
livlihood, and his professional reputation. And undue delay is most certainly not in Appellant’s

interest.

POINTS AND LEGAL AUTHORITIES IN SUPPORT OF MOTION FOR
REINSTATEMENT OF APPEAL AND/OR MOTION FOR LEAVE TO SERVE AND
FILE DOCUMENTS OUT OF TIME IN ORDER TO REMEDY DEFAULT

1. Appellant has always exercised diligence in the handling of his legal case and in his
dealings with the Courts.

As discussed supra, Appellant filed this action pro se in the Circuit Court on July
18? 2014, against Respondents’ Brothers Property Corporation and Brothers Property Management
Corporation. On October 3, 2014, Brothers’ removed the action to federal court on the basis of
diversity jurisdiction, while simultaneously filing a motion for an extension of time to file a
responsive pleading, receiving a new deadline of October 31,2014,

On October 29, 2014, Appellant filed his First Amended Complaint as a matter of
course under Rule 15(a), FRCP, asserting nineteen (19) state law Causes of Action and naming
three additional individual defendants. And on November 4, 2014, Appellant filed a Motion to
Remand the action back to the Circuit Court, as the addition of one of the individual defendants
defeated diversity jurisdiction.

Brothers responded on November 17, 2014, by filing both a Motion to Strike
Appellant’s First Amended Complaint and a Motibn to Dismiss Appellant’s First Amended
Complaint pursuant to Rule 12(b)(6), FRCP. And on November 21, 2014, Brothers’ filed a
Response in Opposition to Appellant’s Motion to Remand, to which Appellant replied on

December 5, 2014.



On April 6, 2015, the Magistrate Judge served a Report and Recommendation in
which she recommended that Brothers” Motion to Strike Appellant’s First Amended Complaint be
denied and that Appellant’s Motion to Remand be granted.

On April 30, 2015, the Magistrate’s Report and Recommendation was adopted as
an Order of the District Court and this action was remanded back to the Circuit Court from which
it was removed.

Additionally, the Magistrates Report and Recommendation also noted that “[t]here
are two additional pending motions in this case, [Appellant’s] Application To Proceed Without
Prepayment Of Fees And Affidavit (Dkt. No. 17) and Brothers' Motion To Dismiss [Appellant’s]
First Amended Complaint (Dkt. No. 25),” and “[i]f the district court is inclined to follow this
recommendation, this court recommends the remaining pending motions cannot be ruled on as this
court has no jurisdiction.”

On May 11, 2015, Brothers’ counsel filed a complete copy of the federal court
record with the Circuit Court, along with a copy of the federal docket under cover of a letter dated
May 6, 2015, in which Brothers’ counsel informed the Circuit Court of the need to have Brothers’
Motion to Dismiss Appellant’s First Amended Complaint added to the next civil non-jury motions
roster. (Exh. D at 1.)

On June 15, 2015, absent any further correspondence from Brothers’ counsel or the
Circuit Court concerning the scheduling of a motion hearing, Appellant filed a Motion for
Extension of Time to Respond to Brothers’ Motion to Dismiss his First Amended Complaint, in
which he requested an additional fourteen (14) days, up to and including June 29, 2015, to file a
response in opposition to Brothers’ motion. However, the Circuit Court never ruled upon

Appellant’s motion.



Rather, on June 23, 2015, eight (8) days after the filing of his motion, Appellant’s
Motion for Extension of Time to Respond to Brothers’ Motion to Dismiss was rendered moot
when it was scheduled for oral argument alongside Brothers’ Motion to Dismiss on the morning
of July 29, 2015, a full thirty (30) days after the June 29" deadline requested in Appellant’s Motion
for Extension of Time Ato Respond to Brothers’ Motion to Dismiss.

Accordingly, Appellant chose to forgo the opportunity to appear for oral argument
in support of a moot Motion for Extension of Time and to rest upon his pleadings in opposing
Brothers’” Motion to Dismiss his First Amended Complaint. See Byrd v. Irmo High Sch., 321 S.C.
426,431,468 S.E.2d 861, 864 (1996) (noting an issue becomes moot when a decision, if rendered,
will have no practical legal effect upon the existing controversy).

2, Appellant’s First Amended Complaint Was Dismissed by The Circuit Court Pursuant
to Rule 12(b)(6), SCRCP, Based Solely Upon The Oral Arguments Set Forth By
Brothers’ Counsel.

On July 29, 2015, the Circuit Court heard oral argument on Brothers’ Motion to
Dismiss Greenspan’s First Amended Complaint pursuant to Rule 12(b)(6), SCRCP. In considering
a motion to dismiss under Rule 12(b)(6), a court must base its ruling solely on the allegations set
forth in the complaint. Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007). If the facts
alleged and inferences reasonably deducible therefrom, viewed in the light most favorable to the
plaintiff, would entitle the plaintiff to relief on any theory, dismissal under Rule 12(b)(6) is
improper. Id.

In commencing their argument for the dismissal of Greenspan’s First Amended
Complaint in its entirety, Brothers’ counsel stated that "[b]ecause there are 19 Causes of Action,

I'm going to say most of my arguments are set out in full in the memorandum, but I'm going to

briefly go through them with you right now.” (Exh. C, 5:10.)



And upon the conclusion of Brothers’ counsels’ oral argument, the court stated,
“Well, from what you said, I'm going to grant your motion. I will ask you to prepare an order”
(Exh. C, 12:10) “[a]nd submit it to me through my law clerk” (Exh. C, 12:13). “And the order
should reflect he failed to appear after notice and did not challenge the motion.” (Exh. C, 12:19.)

The Circuit Court announced its decisibn to grant Brothers’ Motion to Dismiss
Greenspan’s First Amended Complaint in its entirety pursuant to Rule 12(b)(6), SCRCP, based
solely upon the oral arguments set forth by Brothers’ counsel. It is well established that a court
cannot consider statements of fact appearing only in argument of counsel. E.g. McManus v. Bank
of Greenwood, 171 S.C. 84, 89, 171 S.E. 473, 475 (1933); S.C.Dept. of Transp. v. Thompson, 357
S.C. 101, 105,590 S.E.2d 511, 513 (Ct. App. 2003); Sessions v. Withers, 327 8.C. 409, 488 S.E.2d
888 (Ct. App. 1997); Bowers v. Bowers, 304 S.C. 65, 403 S.E.2d 127 (Ct. App. 1991); Gilmore v.
Ivey, 290 S.C. 53, 348 S.E.2d 180 (Ct. App. 1986).

Moreover, the court disregarded the fact that Appellant filed a Motion for Extension
of Time to Respond to Brothers” Motion to Dismiss in addition to the particular date of Appellant’s
requested deadline in that motion, and focused on the erroneous argument that Appellant never
responded to Brothers’ Motion to Dismiss his First Amended Complaint in concluding that
Appellant failed to challenge Brothers’ motion. See Exh. C, 3:10 — 4:17.

What’s more, the Circuit Court delegated the drafting of the order to Brothers’
counsel without notice to Appellant and without ever conducting an independent review of
Greenspan’s First Amended Complaint or Brothers” Motion to Dismiss Greenspan’s First
Amended Complaint. See Exh. C, 4:18-5:9 (showing that the Circuit Court was unaware if it had
a copy of Appellant’s First Amended Complaint or Brothers’ Motion to Dismiss).

“The manner in which the opinion of the District Judge was prepared in this case
cannot be approved. There is authority for the submission to the court of proposed



findings of fact and conclusions of law by the attorneys for the opposing parties in
a case, and the adoption of such of the proposed findings and conclusions as the
judge may find to be proper. In South Carolina, we are told, under a practice that
prevails widely in the trial courts of the state, the opinion is frequently prepared at
the request of the judge by the attorney for the successful party. But there is no
authority in the federal courts that countenances the preparation of the opinion by
the attorney for either side. That practice involves the failure of the trial judge to
perform his judicial function and when it occurs without notice to the opposing
side, as in this case, it amounts to a denial of due process. In either event, a reversal
of the judgment and a remand for further proceedings would be justified.” (quoting
Chicopee Manufacturing Corp. v. Kendall Company, 288 F.2d 719 (4th Cir.
1961))(internal citations omitted).

Additionally, the Supreme Court has stated that “[wje, too, have criticized courts
for their verbatim adoption of findings of fact prepared by prevailing parties, particularly: when
those findings have taken the form of conclusory statements unsupported by citation to the record.
We are also aware of the potential for overreaching and exaggeration on the part of attorneys
preparing findings of fact when they have already been informed that the judge has decided in their
favor.” (quoting Anderson v. Bessemer City, 470 U.S. 564, 105 S. Ct. 1504, 84 L. Ed. 2d 518
(1985))(internal citations omitted).

On August 24, 2015, the Circuit Court entered an order granting Brothers’ Motion
to Dismiss Appellant 's First Amended Complaint “in its entirety and with prejudice on the basis
that each cause of action fails to state a claim for which relief may be granted.” (Exh. B, 1-2.)

Appellant received notice of the Circuit Court’s order on August 31, 2015, and then’
following his review of the order, Appellant served and filed his Notice of Appeal on September
29, 2015.

On October 14, 2015, after filing his Notice of Appeal, Appellant filed a Motion
for Leave of Court of Appeals to File Motion Seeking Relief Under Rule 60(b), SCRCP, in which

he stated that the Circuit Court’s order “is merely a recitation, often verbatim, of the facts as set

forth within [Brothers’] Motion to Dismiss and the arguments contained therein” (Exh. E, 1-2),



and argued that “the Circuit Court’s order was controlled by an error of law in that the Circuit
Court failed to apply the appropriate standard of review required under Rule 12(b)(6), SCRCP, by
presuming that all statements made within [Brothers’] Motion to Dismiss were truthful, factually
accurate, and representative of the pleadings provided within [Appellant’s] First Amended
Complaint, and by adopting the corresponding arguments and legal conclusions set forth within
[Brothers’] Motion to Dismiss as its own” (Exh. E, 2).

More specifically, Appellant stated that “[Brothers’] Motion to Dismiss neither
accurately represents the factual allegations made within [Appellant’s] First Amended Complaint,
nor disputes any of the factual allegations made within [Appellant’s] First Amended Complaint”
(Exh. E, 2); that “the arguments and legal conclusions set forth within [Brothers’] Motion to
Dismiss are predominantly baseless and without any merit” (Exh. E, 2); and that “the Circuit Court
failed to identify any conflicting facts or to resolve any doubts altogether” (Exh. E, 2).

In summary, Appellant argued that “the Circuit Court failed to properly exercise its
function to find the facts and apply the law thereto” (Exh. E, 2), and that “the Circuit Court’s
failure to properly exercise its duties resulted in the issuance of an order that is not representative
of the factual allegations made by [Appellant] within his First Amended Complaint and one in
which the Circuit Court’s factual conclusions are without evidentiary support” (Exh. E, 2).

Accordingly, Appellant sought leave from this Court during the pendency of his
appeal for the purpose of “affording him the opportunity to address the overlooked factual
allegations made within his First Amended Complaint and allowing the Circuit Court to correct its
error in the interest of judicial economy.” (Exh. E, 2-3.) Nevertheless, Appellapt’s Motion for
Leave was denied by this Court on December 10, 2015.

Following the filing of Appellant’s Motion for Leave of Court of Appeals to File



Motion Seeking Relief Under Rule 60(b), SCRCP, the transcript of the July 29" proceedings was
furnished to Appellant under cover of a letter dated October 21, 2015. The transcript of the July
29" proceedings reveals that Brothers’ counsel inaccurately presented and/or intentionally
misrepresented a substantial am‘ount of material facts and information to the Circuit Court,
including, but not limited to, the factual allegations set forth in Greenspan’s First Amended
Complaint. For the sake of brevity, Appellant has decided against providing the Court with specific
examples within this motion, as he has done so within his initial brief. Nonetheless, the transcript
of the July 29™ proceedings demonstrates the significant prejudice and denial of due process
suffered by Appellant with regards to this action and most definitely would have swayed this
Court’s ruling on Appellént’s Motion for Leave in his favor, providing him with a fair opportunty
to have his claims adjudicated on their merits and not on legal technicalities.

WHEREFORE, Appellant respectfully requests that the Court permit the
reinstatement of this appeal and grant leave to provide Appellant with the opportunity to serve and
file his intial brief and designation of matter out of time to remedy default, in addition to any other

relief that this Court finds just and proper.

Respectfully submitted,

April 25,2016 Jacob Greenspan
550 Harbor Cove Lane, #15H
Charleston, SC 29412
(843) 647-9277
Appellant, Pro Se
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) .
JACOB GREENSPAN, ) CASE NO. 2014-CP-10-4445
) R -
Plaintiff, ) "% % -
\2 ) f(:,\ff“ %
L o
) s F
BROTHERS PROPERTY ) R g
CORPORATION, BROTHERS ) ) T
PROPERTY MANAGEMENT ) o 2
CORPORATION, VICTOR FULLER, ) ‘75?3&};% %
Individually and in his official capacity, ) - {:’f
ANA REINA, Individually and in her )
official capacity, and OLIVER ROOSKENS, )
Individually and in his official capacity, )
‘ )
Defendants. )
)

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS

This matter is before the Court on the Motion to Dismiss Plaintiff’s First
Amended Complaint pursuant to South Carolina Rule of Civil Procedure 12(b)(6) filed by
Defendants Brothers Property Corporation and Brothers Property Manaéement Corporation
| (Brothers).! On June 23, 2015, the Clerk of Court provided notice to Plaintiff of the hearing on
Brothers’ motion by letter to the address Plaintiff listed on the pleadings in this case.
Additionally, Brothers’ counsel notified Pl,aihtiff of the hearing on Brothers’ motion by letter

\

~dated June 23, 2015 sent to the address Plaintiff listed on the Aplea,dings in this case.
Nevertheless, Plaintiff did not appear for oral argument. The Court heard oral argument on this
motion from Brothers on July 28, 2015.

Having heard Brothers’ oral argument and considered the filings, I hereby grant

Defendants’ motion to dismiss Plaintiff’s First Amended Complaint in its entirety and with

! Only Brothers Property Corporation and Brothers Property. Management Corporation

(collectively, “Brothers™) have been served with process in this case.
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prejudice on the basis that each cause of action fails to state a claim for which relief may be
 granted, §
STANDARD OF REVIEW

Rule 12(6)(6) of the South Carolina Rules of Civil Procedure provides that a
cause of action should be dismiséed, if the plaintiff fails to allege facts that would entitle him to
any relief. Pyler v. Burns, 373 S.C. 637 (S.C. 2007); Toussaint v. Ham, 292 S.C. 415 (S.C.
1987). A plaintiff has the burden of pleading sufficient facts to establish each element of his
' cause of action. Moore v. City of Columbia, 284 S.C. 278 (S.C. Ct. App. 1985). In considering a
Rule 12(b)(6) motion, the court only considers the factual allegations in a plaintiff’s complaint.
Spence v. Spence, 368 S.C. 106 (S.C. 2006).

FACTUAL BACKGROUND

The relevant factual allegations set forth in the First Amended Complaint are as
follows:  Plaintiff is a former employee of Defendant Brothers Property Management
Corporation, which is doing business as Charleston Harbor Resort and Marina, a hotel,
restaurant, and marina facility located i'n Mt. Pleasant, South Carolina. Plaintiff was terminated
from his position in June 2012. In his First Amended Complaint, Plaintiff asserts 19 causes of
action stemming from his employment and termination. Specifically, Plaintiff asserts the
following claims: (1) Negligent Hiring, Retention, and Supervision; (2) Negligence/Gross
Negligence; (3) Fraud in the .Inducement; (4) Breach of Fiduciary Duty; (5) Fraudulent
Concealment; (6) Breach of Oral Contract; (7) Breach of Contract Accompanied By Fraudulent
Act; (8) Breach of Fiduciary Duty; .(9) Breach of Fiduciary Duty; (10) Fraudulent Concealment;
(11) Fraud/Fraud Concealment;l (12) Violation of the South Carolina Payment of Wages Act,

S.C. Code Ann. § 41-10-10 et seq. (the “Payment of Wages Act”); (13) Quantum Meruit; (14)

%
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Breach of Fiduciary Duty; (15) Defamation; (16) Intentional Interference with Contractual
Relations; (17) Wrongful Discharge in Violation of Public Policy; (18) Wrongful Discharge in
Breach of Contract; and (19) Intentional Infliction of Emotional Distress.

ANALYSIS

1. Multiple Causes of Action Are Barred by South Carolina’s Workers’ Compensation
Act.

Plaintiff’s First, Second, and Nineteenth Causes of Action are barred by the
exclusivity provision of South Carolina’s Workers’ Compensation Act (the “Act”) and must be
dismissed as a matter of law. The Act provides the exclusive remedy against an employer for an
employee who sustains work-related injuries. Fuller v. Blanchard, 358 S.C. 536 (S.C. Ct. App.
2004); see also Strickland v. Galloway, 348 S.C. 644, 646 (S.C. Ct. App. 2002) (“In
circumstances in which the [ ] Act covers an employee’s work-related accident, the Act provides
the exclusive remedy against the employer.”). This exclusive remedy doctrine provides that an
employer receives immunity from wrongful actions committed by an employee conducting the
employer’s business, and the South Carolina Workers’ Compensation Commission has exclusive
original jurisdiction over such claims. Sabb v. S.C. State Univ., 350 S.C. 416, 422 (S.C. 2002).
The exclusivity provision of the Act is jurisdictional and bars all common law actions against an
employer where an employee’s personal injury comes within the scope of the Act. S.C. Code
Ann. §§ 42-1-10, 42-1-540, 42-1-160; Sturgis v. Safe Pdssage, Inc., Civil Action No. 2000-CP-
46-1092, 18 IER Cases 1170, 1172 (S.C. Com. PI. 2002) (holding that exclusivity under the Act
divests the court of subject matter jurisdiction).

The South Carolina Supreme Court has specifically held that a “claim of
negligence for failure to exercise reasonable care in selection, retention, and supervision of co-

employee[s] is covered by the [Workers’ Compensation] Act.” Sabb, 350 S.C. at 422. See also
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Stokes v. First Nat'l Bank, 306 S.C. 46 (S.C. 1991) (mental injury arising from non-physical
stress is within the Act). Claims for intentional infliction of emotional distress are similarly.
barred by the Act. See Dickert v. Metro. Life Ins. Co., 311 S.C. 218 (S.C. 1993); Loges v. Mack
Trucks, Inc., 308 S.C. 134, 137 (S.C. 1992) (dismissing claim for intentional infliction of
emotional distress stemming from harassment by co-employee). See also Powell v. Vulcan
Materials Co., 299 S.C. 325 (SI.C. 1989) (recognizing that there is no justification for
distinguishing between mental disorders. resulting from physical injuries and mental disorders
brought about by emotional stimuli or stressors which are incident to unusual and extraordinary
conditions in employment). Notably, all the complained-of tortious conduct, purportedly
committed by Rooskens, is alleged to have occurred within “the course and scope of his
employment.” (Am. Compl. § 13.) As such, Plaintiff’s First, Second and Nineteenth Causes of
Action are barred by the Act’s exclusivity provision and must be dismissed.

2. Several of Plaintiff>s Claims Are Time-Barred.

Plaintiff filed his initial Complaint in this case on July 18, 2014. Because the
causes of act\ion asserted in Plaintiff’s First Amended Complaint are the same as those asserted
in his initial Complaint, the claims asserted in the First Amended Complaint relate back to July
18, 2014, the date on which the initial Complaint was filed. S.C. R. Civ. P. 15(c). Because the
allegations Plaintiff sets forth in support of hi‘s Third, Fourth, Fifth, Sixth, Seventh, Eighth, and
Fifteenth Causes of Action demonstrate on their face that these claims are time-barred, these
causes of action must be dismissed with prejudice. Plaintiff’s Twelfth Cause of Action for
Violation of the Payment of Wages Act is also time-barred to the extent it seeks relief for actions

that allegedly occurred prior to July 18, 2011.



In support of his Third, Fifth, and Seventh Causes of Action, Plaintiff alleges
that Brothers engaged in fraudulent conduct on February 19, 2010, December 27, 2010, and
IDecember 2010 through January 2011, respectively. (Am Compl. 11 144-54; 161-68; 174-79.)
There can be no dispute that these claims are beyond South Carolina’s three-year statute of
limitations for fraud claims. See S.C. Code Ann. § 15-3-530(5); Graham v. Welch, 404 S.C. 235
(S.C. Ct. App. 2013). As such, these claims must be dismissed.

Similarly, Plaintiff alleges in his Fourth and Eighth Causes of Action that in 2010
Brothers breached a fiduciary duty owed to him. (Am. Compl. 11 155-60; 180-85.) These
claims are clearly beyond South Carolina’s three-year statute of limitations for breach of
fiduciary. duty claims and must be dismissed as a matter of law. See S.C. Code Ann. § 15-3-
530(5); Graham, 404 S.C. at 235.

In support of his Sixth Cause of Action, Plaintiff alleges that in 2010, he entered
into an oral contract with Brothers. (Am. Compl. 1 170.) Plaintiff claims that Brothers breached
this oral contract in 2011. (/d. at § 172.) Because South Carolina’s statute of limitations for
breach of contract claims is three years, see S.C. Code Ann. § 15-3-530(1), this claim is time-
barred and must be dismissed.

Plaintiff alleges in support of his Fifteenth Cause of Action that Brothers defamed
him between June 13 and June 17, 2012. (Am. Compl. 9 233.) South Carolina’s statute of
limitations for defamation claims is two years. S.C. Code Ann. § 15-3-550; Jones v. City of
Folly Beach, 326 S.C. 360, 368 (S.C. Ct. App. 1997); Evans v. Rite Aid Corp., 317 S.C. 154, 158
n.3 (S.C. Ct. App. 1994). Accordingly, this claim fails as a matter of law and must be dismissed.

Finally, in his Twelfth Cause of Action, Plaintiff alleges that Brothers violated the

Payment of Wages Act by, among other alleged actions: (1) failing in 2010 to pay him the

pt
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“considerable bonus” he was promised; and (2) failing to pay him a salary of $65,000 beginning
in January 2011 according to the terms of the alleged oral contract between the parties. (Am. |
Compl. 1 215-16.) The statute of limitations for violations of the Payment of Wages Act is three
years. S.C. Code Ann. § 41-10-80. Therefore, Plaintiff’s Twelfth Cause of Action must be
dismissed to the extent he seeks recovery for alleged violations that occurred prior to July 18,

2011.

3. Plaintiff’s Breach of Contract Claim Based on His Termination_Fails as a Matter of
Law. '

Plaintiff has failed to allege facts that copld plausibly show that he was employed
on a basis that was anything other than at-will, and therefore his Eighteenth Cause of Action
must be dismissed. South Carolina strictly adheres to the employment-at-will doctrine, which
provides that an at-will employee may be terminated “at any time, for any reason or for no
reason at all.” Small v. Springs Indus., Inc., 300 S.C. 481, 484 (S.C. 1990). “In South Carolina,
employment at-will is presumed absent the creation of a specific contract of employment. An at-
will employee may be terminated at. any time for any reason or for no reason, with or without
cause.” Barron v. Labor Finders of S.C., 393 S.C. 609, 614 (8.C. 2011) (citing Mathis v. Brown
& Brown of S.C., Inc., 389 S.C. 299, 310 (S.C. 2010)). An employee without a contract for a
stated period of time is presumptively considered an at-will employee. Cape v. Greenville Cnty.
Sch. Dist., 365 S.C. 316, 319 (S.C. 2005). “The termination of an at-will employee normally
does not give rise to a cause of action for breach of contract.” Prescott v. Farmers Tel. Co-op.,
335 S.C. 330, 334-35 (S.C. 1999). Moreover, it is axiomatic that a party must plead each of the
elements of the allegedly‘ breached contract before he may recover for breach of contract. ‘Rabon
v. State Fin. Corp., 203 S.C. 183, 185 (S.C. 1943)._ “The necessary elements of a contract are an

offer, acceptance, and valuable consideration.” Roberts v. Gaskins, 327 S.C. 478, 483 (S.C. Ct.
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App. 1997) (citing Carolina Amusement Co. v. Cor;n. Nat. Life Ins. Co., 313 S.C. 215 (S.C. Ct.
App. 1993)).

Plaintiff’s allegations do not overcome the presumption of at-will employment.
Here, Plaintiff has not alleged t‘hat his employment was limited in duration, nor are there any
allegations that support the limitation of the Brothers’ right to terminate Plaintiff’s employment.
In particular, there is nothing contained in the disciplinary action notice issued to Plaintiff that
limits Brothers’ right to terminate Plaintiff’s employment for other reasons, despite Plaintiff’s
conclusory assertions to the contrary. As Plaintiff has not set forvth a facially-plausible claim that
the parties entered into a contract that would alter the presumption of at-will employment,
Plaintiff’s breach of contract claim premised upon his termination cannot proceed. Moreover,
Plaintiff offers nothing more than conclusory statements that “Plaintiff was issued a valid and
enfoArcearble express unilateral employment contract” on January 20, 2012 to establish that a
contract between the parties existed. (Am. Compl. 1 263.) Plaintiff fails to plead any of the
material elements of the purported employment contract upon which he is suing, as required by
South Carolina law. See Rabon, 203 S.C. at 185. Accordingly, Plaintiff’s Eighteenth Cause of
Action cannot be sustained.

4. Plaintiff Cannot Maintain His Claim for Violation of the Payment of Wages Act.

To the extent that Plaintiff’s Twelfth Cause of Action for Violation of the
Payment of Wages Act is not time-barred, as discussed supra at 4, this claim fails as a matter of
law. The Payment of Wages Act permits Plaiﬁtiff to recover in a civil action “all wages due” but
unpaid by Brothers. S.C. Code Ann. § 41-10-50 (Supp. 2012); S.C. Code Ann. § 41-10-80(C)
(Supp. 2012). The Payment of Wages Act defines “wages” as follows:

[A]lIl amounts at which labor rendered is recompensed, whether the
amount is fixed or ascertained on a time, task, piece, or
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cdmmission basis, ‘or other method of calculating the amount and

includes vacation, holiday, and sick leave payments which are due

to an employee under any employer policy or employment

contract. Funds placed in pension plans or profit sharing plans are

not wages subject to this chapter.

S.C. Code Ann. § 41-10-10(2) (Supp. 2012). In other words, the Payment of Wages Act “defines
‘wages’ as ‘all amounts . . . which are due to an employee under any . . . employer policy or
employment contract.”” Dumas v. InfoSafe Corp., 320 S.C. 188, 195 n.4 (S.C. Ct. App. 1995)
(quoting § 41-10-10(2)) (emphasis added). Accordingly, in order to state a claim under the
lPaymeﬁt of Wages Act, Plaintiff must show the existence of a valid employer policy or contract,
and the wages sought must be “due” under the te.rms of that policy or contract.

In this case, there are no allegations to support Plaintiff’s assertion that Brothers
withheld any bonus compensation from him in contravention of an employer policy or
employment contract. Indeed, Plaintiff does n(;t allege that he was promised a bonus in 2011.
(Am. Compl. 7 26). Rather, he alleges only that there was a “legitimate expectation” that he
“would be provided with year-end bonuses,” and claims that the $3,750 bonus he received was
not “determined in accordance yvith the factors represented to Plaintiff.” (Am. Compl. 99 24,
216.) According to the First Amended Complaint, bonuses were to be determined based upon
the relative success of Brothers’ business with consideration for the employee’s position with
Brothers. (I/d. 11 24.) Absolutely nothing about the “factors” presented to Plaintiff suggests thatl
any bonus that was discussed with Plaintiff was anything other than a discretionar’y bonus, which
clearly falls outside the scope of the Payment of Wages Act. As Plaintiff has not pled the
material elements of a contract, or identified any non-discretionary policy' entitling him to a

bonus at the end of 2011 (or at any other point in his employment), he cannot state a claim for

relief under the Payment of Wages Act.



Finally, to the extent Plaintiff’s Twelfth Cause of Action seeks recovery for a
violation of the notice requirements of the Payment of Wages Act, a review of the statutory text
makes clear that such a claim is untenable. The Payment of Wages Act explicitly provides that
‘enforcement of its notice provisi(-)ns are the exclusive province of the South Carolina Department
of Labor, Licensing, and Regulation. See S.C. Code Ann. § 41-10-80(A); (D). The only
provision setting forth a private right of action is S.C. Code Ann. § 41-10-80(C), which does not
permit the recovery of penalties, and is expressly limited to recovery for certain violations of §§
41-10-40 and 41-10-50. Permiiting a private party to collect damages for notice violations in a
civil action without any of the administrative review procedures set forth in the Payment of
Wages Act would contravene the intent of the Legislature as plainly set forth in the statute.
Paschal v. State Election Comm’n, 317 S.C. 434, 436 (S.C. 1995) (“If a statute’s language is
plain and unambiguous, and conveys a clear and definite meaning, there is no occasion for
employing rules of statutory interpretation and the court has no right to look for or impose
another meaning.”) (citing Miller v. Doe, 312 S.C. 444, 447 (S.C. 1994)). Accordingly, Plaintiff
has not stated (and cannot state) a valid claim for relief for the alleged violation of the notice

requirements of the Payment of Wages Act. Therefore, Plaintiff’s Twelfth Cause of Action must

be dismissed.

5. Plaintiff’s Cause of Action for Intentional Interference with Contractual Relations
Cannot Be Sustained.

Plaintiff’s Sixteenth Cause of Action for Intentional Interference with Contractual
Relations is premised on Plaintiff’s legally untenable argument that Brothers interfered with its
own contract. To prevail on this claim, Plaintiff must prove: (1) the existence of a contract; 2)
Brothers’ knowledge of the contract; (3) Brothers’ intentional procurement of the contract's

breach; (4) absence of justification; and (5) damages resulting therefrom. DeBerry v. McCain,
Z



275 S.C. 569, 574 (S.C. 1981) (setting forth elements of tortious interference with contractual

relations). See also Collins Entm’t Corp. v. Coats & Coats Rental Amusement, 368 S.C. 410,

420-21 n.1 (S.C. 2006) (Toal, C.J., dissenting) (explaining that a cause of action for “intentional

interference with contract” requires proof of the same elements as a cause of action for tortious

interference with contractual relations). Even if Plaintiff could show the existence of a contract, |
it is axiomatic that Brothers cannot interfere with their own contract. See McManus v. MCI

Commc’'ns Corp., 748 A.2d 949, 958 (D.C. 2000) (“[A]n employer cannot interfere with its own

contract.”). Plaintiff alleges that Brothers are parties to the employment contract upon which his

Sixteenth Cause of Action is based. (Am. Compl. 19 243-251.) As such, Brothers cannot

interfere with its own contract, and this cause of action must be dismissed.

6. Plaintiff’s Quantum Meruit Claim Fails As a Matter of Law.

Quantum meruit is an equitable doctrine that allows recovery for unjust
enrichment. Columbia Wholesale Co. v. Scudder May N.V., 312 S.C. 259, 261 (S.C. 1994). To
recover under this theory, Plaintiff must establish: “(1) benefit conferred by [the] plaintiff upon
the defendant; (2) realization of that benefit by the defendant; and (3) retention of the benefit by
the deféndant under circumstances that make it inequitable for him to retain it without paying it
value.” Myrtle Beach Hosp., Inc. v. City of Myrtle Beach, 341 S.C. 1, 8-9 (S.C. 2000). Plaintiff
rests his claim upon his allegation that Brothers were unjustly enriched when they failed to “pay
the fair or equitable value for the services performed by Plaintiff.” (Am. Compl. § 224.) Plaintiff,
however, cannot establish any “unjust enrichment’; by Brothers resulting from his mere
performance of his job duties. Here, it is undisputed that throughout his at-will employment,
Plaintiff earned and was paid a salary. Moreover, Plaintiff readily acknowledges that he received
a bonus at the end of 2010 and 2011. (/d. 9935, 75.) Thus, Brothers were not unjustly enriched

i
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by Plaintiff’s provision of his services. As Plaintiff has not alleged that he conferred any benefit
on Brothers for which he was not compensated, his' Thirteenth Cause of Action for Quantum
Meruit fails as a matter of law.

7. Plaintiff’s Breach of Fiduciary Duty Claims Fail As a Matter of Law.

Plaintiff has alleged four separate claims for breach of fiduciary duty against
Brothers stemming from four discrete events that occurred during his employment. Specifically,

Plaintiff challenges the following:

¢ FOURTH CAUSE OF ACTION: Rooskens’ actions surrounding
the year-end bonus he received in December 2010 (Am. Compl. 11
155-160);
o EIGHTH CAUSE OF ACTION: Rooskens’ alleged repudiation
of his “oral employment contract” in December 2010 (Am. Compl.
711180 — 185); :
e NINTH CAUSE OF ACTION: Rooskens’ actions surrounding
the year-end bonus he received in December 2011 (Am. Compl. 11
. 186-191); and
e FOURTEENTH CAUSE OF ACTION: Rooskens’ efforts to secure the
termination of his employment between June 13, 2012 and June 17, 2012 (Am.
Compl. 11 226-231).
As discussed supra, Plaintiff’s Fourth and Eighth causes of action are time-barred. In addition,
Plaintiff has failed to plead that he and Brothers entered into a confidential relationship, and
therefore his Ninth and Fourteenth causes of action also fail as a matter of law.?
“A fiduciary relationship exists when one reposes special confidence in another, so that
the latter, in equity and good conscience, is bound to act in good faith and with due regard to the

interests of the one reposing confidence.” Moore v. Benson, 390 S.C. 153, 163 (S.C. Ct. App.

2010). That “special confidence” simply does not exist in the employer—employee relationship.

? As discussed supra at 3-4, Plaintiff’s Fourth and Eighth Causes of Action are also time-barred.
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Plaintiff alleges in conclusory fashion that he and Rooskens owed fiduciary duties to Brothers,
and because each of them owed fiduciary duties tb Brothers, they also owed fiduciary duties to
each other. (Am Compl. ¥ 18.) In essence, Plaintiff conténds that if two employees of a
common employer each owe a fiduciary duty to the employer, then those coworkers
automatically owe a fiduciary duty to each other personally. There i; simply no basis for the
position that Plaintiff and/or Rooskens owed a fiduciary duty to Brothers by virtue of their
employment. Moreover, the Court is unaware of any authority that would support the imposition
of a fiduciary duty between two employees simply because they are employed by a common
employer. Such a result contravenes the very concept of fiduciaries and must be fejected.

Moreover, as discussed supra, Plaintiff was aﬁ at-will employee. It is well settled
that at-will employment is generally terminable by either party at any time, for any reason, or for
no reason at all. See Johnson v. First Carolina Fin. Corp., 305 S.C. 556, 559 (S.C. Ct. App.
1991). To hold that a fiduciary relationship existed between Brothers and its at-will employee
would be inconsistent with the concepts of the fiduciary duty and employment at-will; after all,
an employer cannot terminate an employee for no reason, yet simultaneously act “with due
regard to the interests” of the employee. See Moore, 390 S.C. at 163. Plaintiff has failed to plead
facts that could plausibly show that a fiduciary relationship existed between Brothers and him.
As a result, Plaintiff’s Ninth and Fourteenth causes of action must be dismissed.

8. Plaintiff Has Failed to Plead Facts Sufficient to Sustain His Fraud Claims.

Plaintiff has alleged several fraud-based causes of action. As discussed supra,
Plaintiff’s Third, Fifth, and Seventh causes of action are time barred. Plaintiff’s Tenth and
Eleventh causes of action also fail as a matter of law. Specifically, Plaintiff’s Tenth, and

Eleventh Causes of Action are based onPlaintiff’s claim that Rooskens fraudulently concealed
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material information concerning employee bonuses. (/d. at 19192-211.) The primary basis for
these claims is Rooskens’ allegedly made repeated misrepresentations to Plaintiff in an effort to
induce Plaintiff’s performance or to serve his own personal financial interests. Notably, Plaintiff
makes no factual allegations against Brothers in support of any of these claims. Rather, Plaintiff
seeks to hold Brothers liable for Rooskens’ alleged fraudulent acts. As discussed below, each of

these claims fails as a matter of law.

a. Plaintiff Has Not Alleged Facts Sufficient To State All The Elements of His
Fraud Claims.

In the instant case, even if Plaintiff's allegations are accepted as true, the First
Amended Complaint does not contain factual allegations that could plausibly entitle him to relief
for any of his fraud-based causes of action. Rule 9(b) of the South Carolina Rules of Civil
Procedure requires that a party state with particularity the circumstances constituting fraud.
Under South Carolina law, “[f]raud is an intentional perversion of truth for the purpose of
inducing another in reliance upon it to part with some valuable thing belonging to him or to
surrender a legél right.” Regions Bank v. Schmauch, 354 S.C. 648, 672 (S.C. Ct. App. 2003). A
plaintiff asserting a fraud claim must allege specific facts that could plausibly establish the
following nine distinct elements: (1) a representation; (2) falsity of the representation; (3)
materiality of the representation; (4) either knowledge of the falsity or reckless disregard of its
truth or falsity; (5) intent that the representation be acted upon; (6) the hearer’s ignorance of its
falsity; (7) the hearer’s reliance on its truth; (8) the hearer’s right to rely thereon; and (9) the
hearer’s consequent and proximate injury as a result of the reliance. /d.

Plaintiff’s First Amended Complaint lacks any factual allegatiovns necessary to
establish many of the elements of fraud under South Carolina law. For example, Plaintiff does
not allege facts showing that any representation was made by Rooskens to Plaintiff with

v
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knowledge of the falsity or a reckless disregard of its truth. Similarly, there are no facts showing
that anyone intended for Plaintiff to act upon the alleged representations or that Plaintiff in fact
relied upon the alleged representations to his detriment. In fact, the Firsf Amended Complaint
suggests that Plaintiff did not rely on any of Rooskens representations concerning his bonuses as
demonstrated by Plaintiff’s repeated objecﬁons regarding these bonuses throughout his
employment. (See, e.g., Am. Compl. 99 38-39.) In sum; Plaintiff has failed to plead facts to
establish any of his fraud claims against Brothers. Thus, his Tenth and Eleventh Causes of
Action must be dismissed with prejudice.

b. There Is No Fiduciary Relationship To Support Fraudulent Concealment.

Even if Plaintiff met fhe threshold pieading standard with respect to his fraud
claims, his Tenth, and Eleventh Causes of Action for Fraudulent Concealment must be
dismissed. “Non-disclosure becomes fraudulent concealment only when it is the duty of the
party having knowledge of the facts to make them known to the other party to the transaction.”
Lawson v. Citizens & S. Nat'l Bank of S.C., 259 S.C. 477, 481-82 (S.C. 1972). Accordingly, a
plaintiff asserting a claim for fraudulent concealment must demonstrate that a fiduciary
relationship existed between the party who allegedly concealed the information at issue and the
plaintiff. See, e.g., Pitts v. Jackson Nat’l Life Ins. Co., 352 S.C. 319, 335 (S.C. Ct. App. 2002).
As discussed supra, the existence of an employment relationship, standing alone, does not
constitute a fiduciary relationship. Because Plaintiff does not allege that Brothers owed him a
fiduciary duty and Plaintiff’s theory that he and Mr. Rooskens owed fiduciary duties to each
other has no legal support, Plaintiff’s Tenth and Eleventh Causes of Action for fraudulent
concealment cannot proceed.

9. Plaintiff’s Wrongful Discharge in Violation of Public Policy Claim Is Fatally Flawed.

| N7
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As discussed supra, South Carolina recognizes the doctrine of employment at-
will. See, e.g., Prescott, 335 S.C. at 330. The South Carolina Supreme Court has created certain
narrow exceptions to the at-will employment doctrine, including an exception when.the
diséharge of an employee violates “a clear mandate of public policy.” Ludwick v. This Minute of
Carolina, Inc., 287 S.C. 219, 225 (S.C. 1985). “The determination of what constitutes public
policy is a questi(;n of law for the courts to decide.” Barron v. Labor Finders of S.C., 393 S.C.
609, 617 (S.C. 2011).

The Court finds the South Carolina Supreme Court’s decision in Barron, 393 S.C.
at 609, particularly persuasive. In Barron, the plaintiff complained internally to her employer
tha‘t she was not being paid all wages that were due to her based on her agreement with her
employer, which she alleged was a violation of the South Carolina Payment of Wages Act. Id. at
612. However, there was no evidence that the plaintiff filed a complaint with an outside
government agency or threatened to do so. Id. at 618. The plaintiff was terminated eight or nine
-days after making her internal complaint, and subsequently filed a lawsuit against her employer
in which she asserted a cause of action for wrongful termination in violation of public policy. /d.
at 613.

The South Carolina Supreme Court affirmed the trial court’s grant of summary
judgment in favor of the employer. /d. at 618. While the court did not foreclose the possibility
that a claim for wrongful termination in violation of public policy may exist when an employee
is terminated for instituting a claim with an external government agency, there was no violation
in Barron because the plaintiff only complained internally to management. /d.

Here, Plaintiff claims that he was terminated for his:

[Clontinued complaints of, opposition to, and efforts to prevent
Rooskens’ repeated disregard for Plaintiff’s duties and obligations
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as Controller for Defendant CHRM for the purpose of engaging in

fraudulent and oppressive pay practices, and other improprieties,

and further, in protection of Rooskens’ personal interests . . . for

the purpose of procuring improper personal financial gains.
(Am. Compl. 1 257.) Plaintiff identifies S.C. Code Ann. § 41-10-10 and 41-1-110 as the source
of the clear mandate of public policy upon which his wrongful termination claim is based.
Plaintiff lists a number of internal complaints made to Rooskens throughout his employment
upon which he bases his claim. (See, e.g., Am. Compl. 1 82 (complaint regarding a deduction
taken from ‘an employees’ bonus check); q 84 (complaint disputing disciplinary action taken
against Plaintiff); 1 105 (complaints about numerous perceived slights that occurred in the
workplace). Notably, each of these complaints was made internally, and acéording to Plaintiff’s
allegations, he never addressed his concerns with anyone other than Rooskens. There is no basis
for extending the narrow public policy exception to at-will employment to the instant situation,
where an employee alleges only that he made internal complaints stemming from numerous
disagreements with a co-worker. See Barron, 393 S.C. at 617-18. Accordingly, Plaintiff’s
Seventeenth Cause of Action must be dismissed.

WHEREFORE, for the foregoing reasons, this Court hereby grants Defendants’
Motion to Dismiss and dismisses Plaintiff’s First Amended Complaint in its entirety with
prejudice.

IT IS SO ORDERED

norable Roger L. Couch

August /7 2015
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t: Very much. So he is &lleg

Was -- let's see -+ his salary did net provide fair and

cequitable walue £ fhe sérvices. he was Providing. . K& sEL

forth in our position in the memotandif, we would: def

Yo When, you are being paic

ari ‘efipl6yéé cannot. theén claife that ‘they ate hot Fecéivifg

faiy value for their services.

%

THE COURT:: He!did‘notywbxktumderfaEWfitﬁén3,’

‘ﬂMS@?ﬁ@RHANG%'yHemdiaahbthOrkiunﬁérﬁaxﬁﬁfﬁt§&7

THE' ‘COURT: - Go ahead.

MS. PURHANG: He has several, four acti Ly, breach

receive the sg
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16

20"

22

there s a three year statute

Fl

he£~;; there s no case law‘to su prrgAﬁhgfﬁagtwtﬁaﬁﬂaﬁir

empl@yer/employee,

:;relatlonshlp

Plalntlff is trylng

10

:of llmltatlons that weu,

"tgwghose:SPecuf&c eiabms: But more lmportantly, ehenezﬁé

“ relatlonshap there% ?ﬁherELﬁust;iﬁfﬁgﬁﬂa”conﬁidential a

to,allege-—— he: doesn T even

allege that‘he had - flduc1ary relatlonshlp w1th my cllent,

ﬁthe‘corperatron He alleges

theére's hoaéliégaﬁ@oneeth@twm—aeyen Ehat-en%'conﬁxgeg

Then he has: five --

¢laims. fThree of the claims,

that heshad a flduClary

AN

relationship with thewgeneral»managep;.andwthatwsomehewfthaﬁ-

‘ﬁéafﬁb.@s : And s0 we %x#;4wy

=ﬁeﬂ§fyery‘§t@&nge¢ And E know #ts difEicult to follew fBuﬁ

relationship was established between Him and the general

nanager o him and he cofipany to support, & breach of

T ghink four or five -~ fraud

tHe sevetith cause of action and

f@f@ﬁ.¢au§e,cf actidh_aﬁd‘the/third'cause of agtion axe

pack in 2010, 2@%&,‘

zbarred by bhe statute of llmltatlons, three vyears for the

,statute‘ These all relate to this fallune to pay the bonus

‘Hé: also hag == three'of the fraud claims dre:

frauydulent concealment, speci ieaﬁﬁyy‘Whiéhfiﬁrerdérfﬁé‘haﬁe'a

ftaudulent cdongedlment claimy

you have: to have this fiduciary



violatien of public po:

'iﬁtefﬁai;ééﬁp

‘hls emp" yment Howeet,. what<he&s =Rk

- for pu

'g‘thelriempl@yer, GQ‘@Eemrjsupe£y130£ﬁxand‘thejSupﬁemegg@

vhﬁ%d'@ﬁ?@p@ﬁﬁﬁéﬁﬁﬁéf?”ﬁhﬁﬁfﬁﬁétté@ééfﬂOi;ehﬁitle;&Qp.@Q;a

SN

rellationship, whiich there™s no =- he's got 16 dllégations to -

ere was 4 fiduciary relationship: to support a-

“f¥dudulent concealment claim.

then we §&t forth in the memo that herjust

hasn’t met the particularly $tandard under Rule. 9B with

respect to hils allégations of frraud.

Oné more: ¢laim. This is & wrongful tefmination in

THE' COURT: Oh, really?

MS. EURHANG: Yes. He alleges that he made .a Lot of .. .

Sints to the general mandy %Téﬁfﬁhexﬁesdﬁt B

related Biclo just about everythlng that ever. happened to:hlm‘ln:

, ses:ofwﬁisym&é'

bxof Wages Bet. That ', wh”t»he POENEE to

HQWéyér,;émifafzﬁnégaalégamiohsfin‘@he éompiﬁah@fage;sbdeey

Limited €6 Hternal conpliints abéﬁtuhiéhﬁé@éSV Complalnlng

Ehat he difdnt get :fhe bBonus or the salany 1ncrease mheﬁe“s'

jHOzrighﬁ?Qi:@tner‘complalmtsy

R Y

Anditthe South Carolina, the Birron décision, Ba

. Labor Pirders, is directily on point om this: Ft's .a

“‘deuthf@ar@}inﬁ~$@§ﬁémé'C§u¥t‘d?ciﬁionhﬁiémféﬁiﬁ,Whef%:aﬁ‘"
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. onie iioré time: please?

AJwrongful termlnatlon v1olatlon of publlc pOlle clalm because
“thags person dld not avall themselves of the protectlons of

themsqu§h4§§£qunaaWaga,Raymenm~Actu Thegivqupt tpwdormorev

than just coémplain. to thelir employer, bécause the act

‘Department’ of Labor.. And there are Ho allegétions to support

'@HE&éeﬁkmu Is ‘that all of them?
MSz FURHANG That"s &ll .of them, I think.

THE COURT: Well; ﬁncﬁJW5§t\yduasaﬁdﬁ I“mhgoﬁag_éé,

. grant youk metion. I will ask you to prépare an ordets

THE COURT: &And. submit it to me through my law

clerk.

MS. FURHANG: Can you give me that e-mail address’

| THE COURT: REOUCHICESCEONEEs. org
MS. FURHANG: Thank yow, Your Honot.

EHETCOURT& ~And‘th&s,islxeyrzceﬁy*df;yéurnméﬁé you

5handed to e, Ehaﬁk:ydu*Very“mudhk And’ the order should

T

refiectfhe‘ﬁaiied'tovappear after notvce and did: not

“ehiallenge the motion.

S.'FﬁRHANG: ‘We:have-oneﬂothefﬁlitﬁlé»ebmplfcatibn<7’

I want to just brlng up to- you,’ls that ‘he has named these
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Se. I'm. not” e

“Senting them. No ong is-tepresentifg-them.

yoing ‘to be dismissed wi

order. will not “end the case.

MS: FURBANG: Okay. Thank you.

- (Whereupon, proceedings are adjourned.)

T

¢ Noy it won™E efid the ‘Casé thens  Your
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 foregoing transcript is .4 true, accuraté and’ complete

‘State

of ‘South Carolira at Large, do heéréby cértiify that the .

Transcript of Record of the proceedirgs.

I further certify that T am neither related to nor

"Ehe event st thereof.

Witnéss my ‘hand, I have hereunto affixed my o

- sedl this 15th day of Ottober, 2015, &t Charleston,

Charleston County, South Cardlina.
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- PROVIDENGE, u;
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Representing Management Exclusively in Workplace Law and Related Litigation

Jackson Lewls P.C. ALBANY,NY GRAND RAPIDS, Ml NAPA, CA RALEIGH-DURHAM, NC
15 South Main Street ALBUQUERQUE, NM GREENVILLE, SC NEW ORLEANS, LA RAPID CITY, SD
j ac son eWIS Sulte 700 ATLANTA, GA HARTFORD, CT NEW YORK, NY RICHMOND, VA
HOUSTON, TX NORFOLK, VA . SACRAMENTO, CA
Greenville, South Caroflna 20601 |- AUST™TX X
Attorneys at Law BALTIMORE, MD INDIANAPOLIS, IN OMAHA,NE . SAINT LOUIS, MO
Tel 864 232-7000 BIRMINGHAM, Al. JACKSONVILLE, FL ORANGE COUNTY, CA  SAN DIEGO, CA
Fax 8642351381 | posTON,MA LAS VEGAS, NV ORLANDO, FL, SAN FRANCISCO, CA
www.jacksontewls.com CHICAGO, IL LONG ISLAND, NY OVERLAND PARK, KS SAN JUAN, PR
CINCINNATI, OH LOS ANGELES, CA PHILADELPHIA, PA SEATTLE, WA
CLEVELAND, OH MEMPHIS, TN PHOENIX, AZ STAMFORD, CT
DALLAS, TX MIAML, FL PITTSBURGH, PA TAMPA, FL.
DAYTON, OH MILWAUKEE, W1 PORTLAND, OR WASHINGTON, DC REGION
DENVER, CO MINNEAPOUIS, MN PORTSMOUTH, NH WHITE PLAINS, NY
DETROIT, M1 MORRISTOWN, NJ PROVIDENCE, R
o ; ~
() < N
- .
= ey
‘ m
May6, 2015
y ? § C-.— ..< Eade o 3
. O —— H
The Honorable Julie J. Armstrong m= - :
D 0 f; ;“5
Charleston County Clerk of Court Qv = :
. C:"‘ " e
100 Broad Street, Suite 106 T b
—
Charleston, SC 29401-2258 N
N

Re:  Jacob Greenspan v. Brothers Property
Corporation and Brothers Property
Management Corporation
C.A.No. 2014-CP-10-4445

Dear Ms. Armstrong:

As you are aware, this case was removed to United States District Court on October 3,
2014. On, April 30, 2015, The Honorable Richard M. Gergel issued an order (ECF Doc. No. 37)
remanding this case back to the South Carolina Court of Common Pleas. Pursuant to the order,
enclosed please find a complete copy of the federal docket associated with this matter.

Please note that Defendant filed a Motion to Dismiss Plaintiff’s First Amended
Complaint (ECF Doc. No. 25), which is enclosed herewith. This motion was never resolved in
district court, and thus needs to be added to the next civil non-jury motions roster with the Court
of Common Pleas. Please let me know if you need anything further from me to process this
request.

Thank you for your assistance in this regard.

edsoyiewidec/)
Wendy L. Fyghang

WLF/amm
Enclosures

cc: Mr. Jacob Greenspan
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Defendant
Victor Fuller

rage £ o1d

ATTORNEY TO BE NOTICED

¥ Wendy L Furhang
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Individually and in his official capacity

Defendant

Ana Reina

Individually and in her official capacity

Defendant

Oliver Rooskens
Individually and in his official capacity

Date Filed

Docket Text

10/03/2014

I—

NOTICE OF REMOVAL from Charleston County Court of Common Pleas,
case number 2014-CP-10-4445. (Filing fee $ 400 receipt number 0420-
5576192), filed by Brothers Property Corporation, Brothers Property
Management Corporation. (Attachments # 1 State Court Documents)(ssam, )
(Entered: 10/03/2014)

10/03/2014

[[PS]

Local Rule 26.01 Answers to Interrogatories by Brothers Property Corporation,
Brothers Property Manageément Corporation.(ssam, ) (Entered: 10/03/2014)

10/03/2014

[

MOTION for Extension of Time to File Answer by Brothers Property
Corporation, Brothers Property Management Corporation. Response to Motion
due by 10/20/2014. No proposed order.Motions referred to Wallace W Dixon.
(Furhang, Wendy) (Main Document 5 replaced with corrected document
provided by filing user on 10/6/2014) (ssam, ). (Entered: 10/03/2014)

.1 10/10/2014

TEXT ORDER granting S Motion for Extension of Time to Answer. All
Defendants to file answer by 10/31/14. Entered at direction of Magistrate
Judge Wallace W Dixon on 10/10/14.(nrum, ) (Entered: 10/10/2014)

10/10/2014

***DOCUMENT MAILED 6 Order on Motion for Extension of Time to
Answer placed in U.S. Mail to Jacob Greenspan (ssam, ) (Entered: 10/10/2014)

10/14/2014

[»-]

NOTICE and Acknowledgment of receipt of Notice of Removal by Clerk of
Court for Charleston County. (Attachments: # 1 State Court Documents)
(Furhang, Wendy) (Entered: 10/14/2014)

' 10/28/2014

ORDER directing plaintiff to notify Clerk in writing of any address change.
Answers to Rule 26.01 Interrogatories and Answers to the Court's Special
Interrogatories due by 11/21/2014. Signed by Magistrate Judge Wallace W
Dixon on 10/28/2014. (ssam, ) (Entered: 10/28/2014)

https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?704023128000562-L_1_0-1 5/6/2015



CM/ELCE - sCd

Page 5 ot >

10/28/2014-

12

***DOCUMENT MAILED 11 Order to Notify of Address Change, Set
Deadlines with required documents placed in U.S. Mail to Jacob Greenspan
(ssam, ) (Entered: 10/28/2014)

10/29/2014

AMENDED COMPLAINT against Brothers Property Corporation, Brothers
Property Management Corporation, Victor Fuller, Ana Reina, Oliver Rooskens,
filed by Jacob Greenspan.(ssam, ) Modified to add additional attachments 23 on
11/7/2014 (ssam, ). (Entered: 10/30/2014)

10/30/2014

Local Rule 26.01 Answers to Interrogatories b); Jacob Greenspan.(ssam, )
(Entered: 10/30/2014)

10/30/2014

MOTION for Leave to Proceed in forma pauperis (Restricted Access) by Jacob
Greenspan. Response to Motion due by 11/17/2014. Motions referred to Wallace
W Dixon.(ssam, ) (Entered: 10/30/2014)

11/04/2014

ANSWER to Court's Special Interrogatories by Jacob Greenspan.(ssam, )
(Entered: 11/04/2014),

11/04/2014

MOTION to Remand to State Court by Jacob Greenspan. Response to Motion
due by 11/21/2014. Motions referred to Wallace W Dixon.(ssam, ) (Entered:
11/04/2014)

11/07/2014

Additional Attachments to Main Document 14 Amended Complaint. First
attachment description: Exhibits A-D. (ssam, ) (Entered: 11/07/2014)

11/17/2014

MOTION to Strike 14 Amended Complaint by Brothers Property Corporation,
Brothers Property Management Corporation. Response to Motion due by
12/4/2014. No proposed order.Motions referred to Wallace W Dixon.(Furhang,
Wendy) (Entered: 11/17/2014)

11/17/2014

MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM by Brothers
Property Corporation, Brothers Property Management Corporation. Response to
Motion due by 12/4/2014. (Attachments: # 1 Memo in Support)No proposed
order.Motions referred to Wallace W Dixon. (Furhang, Wendy) (Entered:
11/17/2014)

11/18/2014

ROSEBORO ORDER directing clerk to forward summary judgment
explanation to the opposing party and directing that party to respond in 34
days. Response due to 25 MOTION TO DISMISS FOR FAILURE TO
STATE A CLAIM by 12/22/2014. Signed by Magistrate Judge Wallace W
Dixon on 11/18/2014. (ssam, ) (Entered: 11/18/2014)

11/18/2014

27

***DOCUMENT MAILED 26 Roseboro Order placed in U.S. Mail to Jacob
Greenspan (ssam, ) (Entered: 11/18/2014)

11/21/2014

RESPONSE in Opposition re 21 MOTION to Remand to State Court Response
filed by Brothers Property Corporation, Brothers Property Management

Corporation.Reply to Response to Motion due by 12/4/2014 (Furhang, Wendy)
(Entered: 11/21/2014)

12/05/2014

REPLY to Response to Motion re 21 MOTION to Remand to State Court.

Response filed by Jacob Greenspan. (Attachments: # 1 Supporting Document)
(ssam, ) (Entered: 12/05/2014)

https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?704023128000562-L_1 0-1

5/6/2015
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01/07/2015

30
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Case Reassigned to Magistrate Judge Mary Gordon Baker. Magistrate Judge
Wallace W Dixon no longer assigned to the case. Motions referred to Magistrate
Judge Mary Gordon Baker.(suro, ) (Entered: 01/07/2015)

01/07/2015

31

NOTICE OF CHANGE OF CASE NUMBER to 2:14-cv-03875-RMG-MGB.
Please use the new case number on all future filings. Plaintiff is advised to
continue mailing all pleadings to: Clerk of Court, U.S. District Court, P.O. Box
835, Charleston, SC 29402. NOTICE and 30 Case Rea551gned mailed to pro se
plaintiff this date. (ssam, ) (Entered: 01/07/2015)

04/06/2015

REPORT AND RECOMMENDATION of Magistrate Judge Mary Gordon
Baker. It is RECOMMENDED that Brothers' Motion to Strike Plaintiff's
First Amended Complaint (Dkt. No. 24 ) be DENIED. It is
RECOMMENDED that Plaintiff's Motion For Remand (Dkt. No. 21 ) be
GRANTED. Objections to R&R due by 4/23/2015. Signed by Magistrate
Judge Mary Gordon Baker on 4/6/2015. (ssam, ) (Entered: 04/06/2015)

04/06/2015

33

***DOCUMENT MAILED 32 REPORT AND RECOMMENDATION re 21
MOTION to Remand to State Court filed by Jacob Greenspan, 24 MOTION to
Strike 14 Amended Complaint filed by Brothers Property Corporation, Brothers

Property Management Corporation placed in U.S. Mail to Jacob Greenspan
(ssam, ) (Entered: 04/06/2015)

04/23/2015

OBJECTION to 32 Report and Recommendation by Brothers Property
Corporation, Brothers Property Management Corporation.Reply to Objections
due by 5/12/2015 (Furhang, Wendy) (Entered: 04/23/2015)

04/30/2015

ORDER adopting 32 Report and Recommendation of Magistrate Judge
Mary Gordon Baker; denying 24 Motion to Strike; granting 21 Motion to
Remand to State Court. Clerk's Notice: Attorneys are responsible for
supplementing the State Record with all documents filed in Federal Court.
Signed by Honorable Richard M Gergel on 4/29/2015.(ssam, ) (Entered
04/30/2015)

04/30/2015

36

***+DOCUMENT MAILED 35 Order on Motion to Remand to State Court,
Order on Motion to Strike, Order on Report and Recommendation placed in
U.S. Mail to Jacob Greenspan (ssam, ) (Entered: 04/30/2015)

04/30/2015

**+*DOCUMENT E-MAILED 335 Order on Motion to Remand to State Court,
Order on Motion to Strike, Order on Report and Recommendation to Charleston
County Court of Common Pleas at jarmstrong@charlestoncounty.org (ssam, )
(Entered: 04/30/2015)

https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?704023128000562-L_1_0-1

PACER Service Center

Transaction Receipt

05/06/2015 16:56:02

[PACER

X jl0098:2572607:3938018 |Client Code:
Login:
Description: |[Docket Report zer?tr:ga- 12{:1:/;1(-;%03 875-

5/6/2015
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'THESTATE OF SOUTH:CAROLINA
InThe Court of Appeals

.APPEAL F ROM CHARLESTON COUNTY
Court of. Common Pleas

;Ro'geer. ‘Couch, 'Ci‘rfc,uit Court Judge

Case No: 2014-CP-10-4445

Jacob Greenspan, - ’ Plaintiff/Appellant, |

Brothers: Property ,
Corporatron Brothers
Property Management -
‘Corporation; Victof Fuller,
Indrvrdually, and ini his
* official capacity; , Ana Reéina,
,§Ind1v1dually, and in‘her
official ‘capacity; and Oliver:
Rooskens, Individually, and in
- his official capa01ty S Defendants/Respotidents.

MOTION ‘FOR LEAVE OF COURT.OF APPEALS TO FILE MOTION
'SEEKING RELIEF UNDER RULE. 60(B),:SCRCP. -

Jacoib’GreEnspan' proceeding. pro se; respectfully. rnoves-"for leave "of ‘the. a‘Cfourt to fﬁ'le» a

motlon wrth the: Circuit. Court seekmg relief finder Rule 60(b) 'SCRCP, from the order- of the

S Honorable Roger L Couich dated: ‘August 24, 2015 in whrch the Crrcurt Couit: granted Defendants 4

.’Motro“nfto Disiiiss Plamtlff’s First. Am:end'ed Complaint- p'u“r’s'uant' to Rule 12(bY(6); SCRCP, and

o dlsmrssed Plarntlff’s F ir st Amended Complalnt in its entuety w1th prejudlce

Wrth all due respect Plalntlff contends that the Circuit: Court s:order-was 1ssued inan abuse: ‘

l ;of drscretlon in that 1t is: merely a fetitation, often: verbat1m of the facts as set forth wrthmi‘



-Defendants Motion'to. Dlsmlss and the arguments ‘contained therem

| l;lamuff contends that the Cucurt Court 'S order was. controlled by Lan €rror of law in- that
the C1rcu1t Court farled to apply the. approprrate standard of review: requlred under. Rule l2(b)(6)
’ESCRCP by‘ presummg ‘that all statements made "within, Defendants MOthI‘l tor D1smrss wete-
}truthful factually accurate and representatlve of the- pleadmgs provrded within Plaintiff’s Fi 1rst _
Amended Complalnt :and by adoptmg the correspondmg arguments and legal conclus1ons set; forth

‘wrthrn Defendants MOthl‘l to Dismiss as.its @wn. Thus Pla1nt1ff contends that the, C1rcu1t Court ‘A
'fa,rled to. properly exercise: its functlon to find: the facts: and apply the law thereto," |
Moreover Plamtlff contends that Defendants Motlon to ‘Dismiss nerther accurately
,jrepresents the factual allegatlons made wrthm Plamtrff’ s First. Amended Complamt Nor. dlsputesi
: Tany of the factual allegatrons made wrthm Plamtrff’ s.First Amended Complamt As such Plalntlff
contends that the arguments ‘and legal conclusions set: forth wrthm Defendants Motion o Drsmrss
‘o ..i‘are predommantly baseless and wrthout any merrt
: LEurtherrnoreé,il}l‘aintifff ‘contends that'the ‘Circuit'G,oiur’.t}fa'i_led~to‘a,i/dentifyﬂany conflicting facts
ér‘lé resolve any doubts altogether, vand:?tha't’ fﬁ,t'he‘ Qifrcuit:@burt’ﬁ failure to .}’;):i'o;'p‘e‘rlf_‘y enerci,se, itse
| 'dutres result'edf‘Liﬁ:'the :iss‘uarice-:.of'=ancorder‘ithat'fis"not *represen't’a’tix’/‘e: of -fhefac‘tual‘-alle gat’ions"made-
/ by Plaititiff w1th1n hrs F1rst Amended Complalnt atid one: m Wthh the Circuit. Court 'S factual
: dj'conclusrons are w1thout ev1dent1ary- support. - | | |
Accordlngly, Plalntlff contends that the C1rcu1t Court’s ordér was taken agamst "him, by
«-mrstake ‘ mad.vertence surprrse or excusable ‘neglect, and. that relief is appropriate under: Rule
460(b)( 1) SCRCP on the grounds that the order- was controlled by an error of law and based upon i

"factual conclusrons that are ‘witholit. evrdentlary support

i WHEREF@RE, Plaintiff ;respectful7IY‘:r;e,quests that thé- Couift. grant: leave during ‘the



"{p‘eﬁd‘énéy* of ﬁi"s-‘apl?)"eal- in order to’file a‘motion with-the. f"Ciircu'it ‘Court ?seéking reliefunder-Rule
‘ {60(b) SCRCP affordmg hrm ‘the: opportumty 10: address the: overlooked factual allegatlons made
-w1th1n his Flrst Amended Complamt and-allowing the - Crrcult Court-to correct its: error in the :

iiterest of judicial egqnomy.

October 14, 2015

- Jacob Greenspan
550 Harbor Cove Lane, #ISH :
Charleston, South Carclina 29412
(843). 647:9277
Appellant; Pro.Se

~ * Other Counsel’ of Record:
* 'Wendy-L. Furhang (Fed I D..No. 9851)

- Email: furhangw@Jacksonlewm com-

» Phone: 864

John W. Sulau:(Fed: 1.D. No. 11613).
John. Sulau@Jacksonlewrs com -

JACKSON LEWIS P.C.
TS -Seuth: Mam Street Sulte 700
Greenville ‘SC"’ 9601 -

Fax: 864-235- 1381

: -ATTORNEYS: FOR BR@THERS PROPERTY
“~ . CORPORATION AND ‘BROTHERS PROPERTY
' “TMANAGEMENT CORPORATION <
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Roger L. Couch, Circuit Court Judge

Appellate Case No. 2015-002085
Case No. 2014-CP-10-4445

JACOB GREENSPAN, Appellant,

BROTHERS PROPERTY CORPORATION,
BROTHERS PROPERTY MANAGEMENT
CORPORATION, VICTOR FULLER, Individually and
in his official capacity, ANA REINA, Individually and
in her official capacity, and OLIVER ROOSKENS,
Individually and in his official capacity, Defendants,
Of whom BROTHERS PROPERTY CORPORATION

and BROTHERS PROPERTY MANAGEMENT

CORPORATION are Respondents.

PROOF OF SERVICE

I certify that I have served Appellant’s MOTION FOR REINSTATEMENT OF APPEAL
AND/OR MOTION FOR LEAVE TO SERVE AND FILE DOCUMENTS OUT OF TIME IN
ORDER TO REMEDY DEFAULT on BROTHERS PROPERTY CORPORATION and
BROTHERS PROPERTY MANAGEMENT CORPORATION by way of the United States Postal
Service, Certified Mail, on April 25, 2016, addressed to the attorney of record, John W. Sulau,
JACKSON LEWIS P.C., 15 South Main St., Suite 700, Greenville, SC 29601.

[SIGNATURE BLOCK NEXT PAGE]
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April 25,2016 ' Jacob Greenspan
550 Harbor Cove Lane, #15H
Charleston, SC 29412
(843) 647-9277
Appellant, Pro Se

Other Counsel of Record:
John W. Sulau (Fed. I.D. No. 11613)
John.Sulau@jacksonlewis.com

JACKSON LEWIS P.C.

15 South Main Street, Suite 700
Greenville, SC 29601

Phone: 864-232-7000

Fax: 864-235-1381

ATTORNEY FOR BROTHERS PROPERTY
CORPORATION AND BROTHERS PROPERTY
MANAGEMENT CORPORATION



April 25,2016

The Honorable Jenny Abbott Kitchings RECEEVEQ

Clerk, South Carolina Court of Appeals
Post Office Box 11629 AP
Columbia, South Carolina 29211 - R 26 201

Courtof Apbpeals

RE: Jacob Greenspan, Plaintiff/Appellant, v. Brothers Property Corporation;
Brothers Property Management Corporation, Victor Fuller, Individually,
and in his official capacity; Ana Reina, Individually, and in her official
capacity: and Oliver Rooskens, Individually, and in his official capacity.
Defendants, Of whom Brothers Property Corporation, and Brothers
Property Management Corporation are Respondents.

Appellate Case No. 2015-002085

Dear Ms. Kitchings:

Enclosed for filing is Appellant’s Motion for Reinstatement and/or Motion
for Leave to Serve and File Documents Out of Time to Remedy Default and the
attached Memorandum in response to the order dated April 7, 2016, in which the
above case was dismissed. Also enclosed are the following:

(1) Proof of service of Appellant’s Motion for Reinstatement and/or Motion for
Leave to Serve and File Documents Out of Time to Remedy Default and
the attached Memorandum on Respondents on April 25, 2016.

(2) Six (6) additional copies of Appellant’s motion.

(3)  The filing fee of $25.

Sincerely,

Jacob Greenspan

550 Harbor Cove Lane, #15H
Charleston, South Carolina 29412
(843) 647-9277

Appellant, Pro Se



CC:

John W. Sulau

JACKSON LEWIS P.C.

15 South Main Street, Suite 700
Greenville, SC 29601

Phone: 864-232-7000

Attorney for Appellees’
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