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THE STATE OF SOUTH CARCLINA
In The Supreme Court

The State, Petitioner,
V.
Ashley.Eugene Moore, Respondent.

Appellate Case No. 2013-002309

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS

Appeal from Spartanburg County
Roger L. Couch, Circuit Court Judge

o Opinion No. 27602
Heard May 19, 2015 — Filed January 27, 2016

REVERSED

~ Attorney General Alan Wilson, Assistant Attorney
General Mary Williams Leddon, and Assistant Attorney
General Joshua L. Thomas, all of Columbia, for
Petitioner. -

Appellate Defender Laura R. Baer and Assistant Public
Defender Dayne C. Phillips, both of Columbia, and
Carmen V. Ghanjehsani, of Richardson Plowden &
Robinson, P.A., of Columbia, for Respondent.
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JUSTICE KITTREDGE: Respondent Ashley Eugene Moore was convicted of -
trafﬁckmg in cocaine base and possession of a firearm during the commission of a
violent crime. On appeal, Moore argued that the trial court erred in denying his
motion to suppress the admission of a large quantity of crack cocaine and a
firearm, both of which were seized during a traffic stop. A majority of the court of
appeals' panel reversed, finding that officers did not have reasonable suspicion to
continue to detain Moore once the initial purpose of the traffic stop was concluded.
State v. Moore, 404 S.C. 634, 746 S.E.2d 352 (Ct. App. 2013). We granted the
State's petition for a writ of certiorari. In light of the standard of review, we
reverse the court of appeals and reinstate Moore's convictions and sentence.

L

-On June 30, 2010, Deputy Dale Owens of the Spartanburg County Sheriff's Office
was patrolling the I-85 corridor along with his supervisor, Corporal Ken Hancock.
At around 1:10 a.m., Deputy Owens observed Moore driving northbound on the

_interstate and visually estimated that he was travelling in excess of the posted
speed limit. Deputy Owens pulled onto the interstate, "paced"' Moore's vehicle,
and determined that Moore was driving ten miles over the speed limit. Deputy
Owens initiated a traffic stop. Moore turned on his left turn signal and appeared to
move to the left; however, he then turned on his right turn s1gna1 and slowly pulled:
over. _

Deputy Owens approached the passenger side of Moore's vehicle, observed Moore
talking on the phone, and requested that Moore end the call. Deputy Owens
immediately smelled an odor of alcohol coming from the vehicle, and Moore
readily admitted to having a couple of drinks. Deputy Owens then asked Moore
for his driver's license and registration. Moore produced his driver's license and a
rental agreement for the vehicle. The vehicle had been rented by a third party in
Morganton, North Carolina, the previous afternoon.

At the direction of Deputy Owens, Moore exited the vehicle; however, Moore left
the door of the vehicle open and had to return to shut it. Moore then lit a cigarette
and consented to a pat down, which yielded a "wad" of approximately $600 in cash

! Pacing is a tool where a law enforcement officer maintains a constant dlstance
behind another vehicle for a certain period of time in order to measure the vehicle's
speed.
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- inMoore's pocket. Moore stated he was unemployed. Moore further informed the:
officers he was driving from Lawrenceville, Georgia, which is a suburb of Atlanta,
on his way to visit his grandmother in Marion, North Carolina.

Deputy Owens then administered a series of three field sobriety tests. Moore
passed two of the three tests. Based on these results, Deputy Owens did not arrest
Moore for driving while impaired and opted to give him a warning instead.
However, Deputy Owens asked Moore for consent to search the vehicle. Moore
declined to consent to a search.

At that point, approximately fifteen to sixteen minutes into the traffic stop,
Corporal Hancock requested that Deputy Jason Carraway, a drug-detection canine
handler, respond to the scene. When Moore learned that a canine unit was en
route, he smoked another cigarette. Deputy Carraway arrived approximately
sixteen minutes later. The canine alerted to the presence of drugs in Moore's rental
vehicle.

Deputy Owens and Corporal Hancock then began a search of the vehicle, which
resulted in the seizure of two containers filled with a large quantity of crack
cocaine, a loaded semiautomatic handgun, and $4,000.

- Moore was arrested and charged with trafficking in cocaine base in excess of 400
grams and possession of a firearm during the commission of a violent crime. Prior -
to trial, Moore moved to suppress the evidence seized from his vehicle, arguing the
officers did not have reasonable suspicion to continue to detain him after the
decision was made not to arrest him for driving while impaired.

During the suppression hearing, Deputy Owens testified in detail about his
observations during the traffic stop and identified a number of indicators of
reasonable suspicion, summarized as follows: (1) Moore initially turned on his left -
turn signal but then pulled his vehicle over to the right; (2) the time Moore took to-
pull over was longer than average, indicating the possibility of flight; (3) Deputy
Owens noticed an odor of alcohol emanating from the vehicle, which led him to
believe that Moore had been drinking in order to calm his nerves; (4) Moore
smoked several cigarettes, which was also an indicator that he might be trying to
calm his nerves; (5) Moore continued to talk on the phone during the traffic stop,
which was an indicator of criminal activity as phones provide a means of
communication between drug traffickers; (6) Moore's hands were shaking when he
- handed Deputy Owens his driver's license and rental agreement; (7) Moore's pulse
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appeared to be rapid; (8) Moore's breathing was heavy; (9) Moore tried to pick up
his cell phone when he was asked to exit his vehicle, also indicating the possibility
of flight; (10) Moore was carrying a large sum of money in his pocket despite
being unemployed; (11) Moore was driving a rental car, which was rented by a

. third party; and (12) Moore was leaving a suburb of Atlanta, Wthh is a known
drug trafficking hub.

~ The trial court denied Moore's motion to suppress, stating:

I am required to consider the totality of the circumstances, and give
due weight to the common sense judgments reached by officers in
light of experience and training.

In particular, the problem I have with the . . . facts that are revealed by

the rental agreement indicate the rental in North Carolina on the

evening, afternoon before the stop was made at one o'clock in the
morning. I have my doubts that the car was driven from Morganton to

Lawrenceville and back to Marion to visit a grandmother. That's a

long way to go around to visit your grandmother. Morganton [to]

Marion is a much shorter trip than that.

So, it appears that he may have been less than truthful about the
purpose of his trip. Also, for someone unemployed, to be carrying
such a large amount of cash in their pocket also would obviously give
a[n] officer reasonable suspicions. The other factors as noted, I have -

- given those the weight required, and in this case I am going to refuse
to suppress.

Moore proceeded to trial and was convicted of both offenses Moore had a
significant criminal record, including convictions for the possession and sale of
“drugs. The trial court sentenced Moore to an aggregate term of twenty-five years.

Moore appealed, contending the trial court erred in denying his motion to suppress.
Specifically, Moore "argue[d] his continued detention was unlawful because the
State did not present sufficient evidence to establish the police. officer's reasonable
and articulable suspicion of a serious crime." Moore, 404 S.C. at 637, 746 S.E.2d
at 353. In a split decision, a majority of the court of appeals' panel reversed the
trial court, holding that the "facts did not provide Officer Owen[s] with a
reasonable suspicion of a serious crime." Id. at 644, 746 S.E.2d at 357. Chief

A4



Judge Few dissented, finding "evidence in the record to support the trial court's
factual findings." Id. at 645, 746 S.E.2d at 357 (citation omitted). This Court
granted the State's petition for a writ of certiorari.

IL

"'On appeals from a motion to suppress based on Fourth Amendment grounds, this
Court applies a deferential standard of review and will reverse if there is clear
error." State v. Adams, 409 S.C. 641, 647, 763 S.E.2d 341, 344 (2014) (quoting
State v. Tindall, 388 S.C. 518, 521, 698 S.E.2d 203, 205 (2010)). "The 'clear error'
- standard means that an appellate court will not reverse a trial court's finding of fact
simply because it would have decided the case differently." State v. Pichardo, 367
S.C. 84, 96, 623 S.E.2d 840, 846 (Ct. App. 2005) (citing Easley v. Cromartie, 532
U.S. 234, 242 (2001)). Rather, appellate courts must affirm if there is any
evidence to support the trial court's ruling. State v.-Provet, 405 S.C. 101, 107, 747
- S.E.2d 453, 456 (2013) (citing State v. Brockman, 339 S.C. 57, 66, 528 S.E.2d 661,
666 (2013)).

I1L.

In reversing the trial court's finding that Deputy Owens had reasonable suspicion to -
further detain Moore, the State contends that the court of appeals exceeded the
proper scope of review. We agree.

"The Fourth Amendment provides in relevant part that '[t]he right of the people to
be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated." United States v. Jones, 132 S. Ct.-
1945, 949 (2012). However, it is well-established that "[a] police officer may 'stop
and briefly detain a person for investigative purposes' if he 'has a reasonable
suspicion supported by articulable facts that criminal activity may be afoot."
Provet, 405 S.C. at 108, 747 S.E.2d at 457 (quotmg United States v. Sokolow, 490
U.S. 1,7 (1989)). .

“"Violation of motor vehicle codes provides an officer reasonable suspicion to
~ initiate a traffic stop." Id. (citing Pennsylvania v. Mimms, 434 U.S. 106, 109
(1977)). "A traffic stop supported by reasonable suspicion of a traffic violation
remains valid until the purpose of the traffic stop has been completed." Id. (citing
Arizona v. Johnson, 555 U.S. 323, 333 (2009)); see Rodriguez v. United States,
135 S. Ct. 1609, 1616 (2015) (holding that even a de minimis extension of a traffic
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stop is unconstitutional absent reasonable suspicion). However, "[o]nce the
underlying basis for the initial traffic stop has concluded, it does not automatically
follow that any further detention for questioning is unconstitutional." Pichardo,
367 S.C. at 99, 623 S.E.2d at 848. "'[T]he officer may detain the driver for
questioning unrelated to the initial stop if he has an objectively reasonable and
articulable suspicion illegal activity has occurred or is occurring." Id. (quotmg
United States v. Hunnicutt, 135 F.3d 1345, 1349 (10th Cir. 1998)).

"The concept of reasonable SuSpICIOn, like probable cause, is not 'readily or even
usefully, reduced to a neat set of legal rules." Sokolow, 490 U.S. at 7 (quoting
Lllinois v. Gates, 462 U.S. 213, 232 (1983)). "The test whether reasonable
suspicion exists is an objective assessment of the circumstances; the officer's
subjective motivations are irrelevant." Provet, 405 S.C. at 108, 747 S.E.2d at 457
(citing Ohio v. Robinette, 519 U.S. 33, 38 (1996)). "[Clourts must give due weight
to common sense judgments reached by officers in light of their experience and
training." State v. Taylor, 401 S.C. 104, 113, 736 S.E.2d 663, 667 (2013) (citing
United States v. Perkins, 363 F.3d 317,321 (4th Cir. 2004)). At bottom, in
evaluating whether an officer possesses reasonable suspicion, this Court must
"consider 'the totality of the circumstances—the whole picture." Sokolow, 490
U.S. at 8 (quoting United States v. Cortez, 449 U.S. 411,417 (1981)).

‘Here, while the court of appeals’ panel majority properly set forth the standard of
. review, it failed to follow the standard of review. As correctly noted by Chief
Judge Few, the majority of the court of appeals panel reweighed the facts and
substituted its de novo judgment. The question before the court of appeals was
whether there was any evidence to support the trial court's finding of reasonable

suspicion—not the court of appeals' independent view of the facts. See Provet, 405 -

S.C. at 107, 747 S.E.2d at 456 ("We affirm if there is any evidence to support the .
trial court's ruling." (citing Brockman, 339 S.C. at 66, 528 S.E.2d at 666)). While
we acknowledge that many of the factors offered by the State seem innocent when
viewed in isolation, there is evidence to support the trial court's finding of
reasonable suspicion to prolong the traffic stop given the totality of the
surrounding circumstances.

In evaluating whether reasonable suspicion existed for Deputy Owens to prolong
the traffic stop, the trial court first noted the large sum of money found in Moore's
pocket, finding it was unusual and therefore suspicious for an unemployed person
to carry such a large amount of cash. We agree with the trial court that, under the
circumstances of this case, the presence of a large amount of cash can be a factor
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supporting reasonable suspicion. See, e.g., United States v. Chhien, 266 F.3d 1, 8—
9 (1st Cir. 2001) (holding that the discovery of $2,000 in cash during a traffic stop
supported a finding of reasonable suspicion).

Additionally, the trial court focused on Moore's unusual itinerary. The rental
agreement stated that Moore's vehicle was rented to a third party in Morganton,
North Carolina the day before the traffic stop. Yet, when police stopped Moore, he
claimed to be traveling from Lawrenceville, Georgia, to visit his grandmother in
Marion, North Carolina at approximately 1:10 a.m.—less than twelve hours after
the vehicle was rented. The trial court found this circumstance also supported a
finding of reasonable suspicion, noting that it would have been very unusual to -
drive "from Morganton to Lawrenceville and back to Marion to visit a
grandmother." This unusual itinerary, coupled with the large sumof cash, and
other factors, support the trial court's finding of reasonable suspicion.? See United
States v. Digiovanni, 650 F.3d 498, 513 (4th Cir. 2011) (noting an unusual travel
itinerary, "coupled with other compelling suspicious behavior," supports a finding.
of reasonable suspicion); cf. United States v. Brugal, 209 F.3d 353, 361 (4th Cir.
2000) ("[A] reasonable officer could conclude that few innocent travelers from
New York City are traveling northbound on Interstate 95 in South Carolina at 3:30
a.m, in a vehicle rented in Miami fourteen hours earlier."). - ' :

Moore exhibited excessive nervousness in the judgment of the officer, which lends
support to a finding of reasonable suspicion to prolong the traffic stop. We 7
nevertheless comment on law enforcement's reliance on the seemingly omnipresent -

2 Notably, the information about Moore's peculiar itinerary was revealed prior to
Deputy Owens' decision to issue Moore a warning ticket. Conversely, in State v.
Tindall, the precise details of the defendant's itinerary—specifically, that he was
being paid $1,500 to drive a vehicle from Atlanta to Durham—were not elicited
until after the initial purpose for the traffic stop was complete. 388'S.C. 518, 522,
698 S.E.2d 203, 204 (2010). As these precise details were unknown to the officer
at the time the initial purpose for the stop was concluded, they therefore could not- =
have been part of the reasonable suspicion calculus in extending the stop. See
United States v. Hudson, 405 F.3d 425, 438 (6th Cir. 2005) (noting that reasonable
suspicion must rest on specific facts which are available to the-officers before the
contact at issue is initiated) (citing Adams v. Williams, 407 U.S. 143, 146 (1972)
(explaining the reasonable suspicion determination must be made "in light of the-
facts known to the officer at the time")).
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factor of nervousness. General nervousness will almost invariably be present in a
traffic stop. At the suppression hearing, Deputy Owens gave a lengthy list of
factors in support of reasonable suspicion, including many that were merely
different manifestations of the element of nervousness While nervous behavior i is
a pertinent factor in determining reasonable suspicion,’ we, like many appellate -
courts, have become weary with the many creative ways law enforcement attempts
to parlay the single element of nervousness into a myriad of factors supporting
reasonable suspicion. Here, law enforcement's penchant for turning nervousness
into a laundry list of factors was not necessary. The trial court properly focused.
not on the factor of nervousness, but rather upon the facts noted above which
support a finding of reasonable susp1c1on that Moore was hkely engaged in
criminal act1v1ty

Finally, the trial court relied on Deputy Owens' extensive experience as a law
enforcement officer, especially in the area of drug interdiction. Deputy Owens
testified that he has been a law enforcement officer for almost twenty years, spent
“seventeen years with the South Carolina Highway Patrol, received over-one
thousand hours of instruction in advanced criminal interdiction, and served as an
instructor for the South Carolina Criminal Justice Academy in criminal interdiction
and criminal patrol techniques. This extensive training and experience in drug
“interdiction supports the common sense judgments Deputy Owens made during the -
traffic stop. See United States v. Lender, 985 F.2d 151, 154 (4th Cir. 1993)
("Reasonable suspicion is a commonsensical proposition. Courts are not remiss in
crediting the practical experlence of officers who observe on a daily basis what
transpires on the street. ") :

3 See Illinois v. Wardlow, 528 U.S. 119, 124 (2000) (noting nervousness is one of
any number of factors that may be taken into account in deciding whether |
reasonable suspicion exists) (citing United States v. Brignoni-Ponce, 422 U.S. 873,
885 (1975)).

* In another case involving whether reasonable suspicion existed for Deputy

~ Owens to initiate a different traffic stop, the court of appeals concluded the trial
court "did not abuse its discretion in concluding reasonable suspicion existed based
on the totality of the circumstances, particularly considering [Deputy] Owens' four
years of experience as a member of the South Carolina Highway Patrol's ’
Aggressive Criminal Enforcement Unit." Provet, 391 S.C. at 506, 706 S.E.2d at
519 (emphasis added) (citations omitted).
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- ‘While each of the factors considered by the trial court would be, standing alone,
insufficient to support a finding of reasonable suspicion, we find that the totality of
factors in this case is sufficient to support the trial court's finding in light of our
deferential standard of review.

IV.

- Because there is evidence to support the trial court's finding of reasonable
suspicion, we reverse the court of appeals and reinstate Moore's convictions and
sentence. ' :

REVERSED.

PLEICONES, C.J., Acting Justices Jean H. Toal and James E. Moore, concur.
BEATTY, J., concurring in result only.
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The Supreme Court of South Carolina
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Ashley Eugene Moore, Respondent.

Appellate Case No. 2013-002309

ORDER

‘We grant the petition for a writ of certiorari to review the Court-of Appeals'
decision in State v. Moore, 404 S.C. 634, 746 S.E.2d 352.(Ct. App.2013). The .
parties shall proceed to serve and file the appendix and briefs as provided by Rule -
242(i), SCACR.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Ashley Eugene Moore, Appellant.

Appellate Case No. 2011-191327

Appeal From Spartanb\jrg County
Roger L. Couch, Circuit Court Judge

Opinion No. 5160
Heard April 2, 2013 — Filed July 17, 2013

REVERSED

Appellate Defender Dayne C. Phillips, of Columbia, for
Appellant. ‘ '

Attorney General Alan McCrory Wilson, Senior
Assistant Deputy Attorney General Salley W. Elliott,
Assistant Attorney General Julie Kate Keeney, all of
Columbia, for Respondent.

LOCKEMY, J.: Ashley Eugene Moore was convicted and sentenced for the
charges of trafficking cocaine base and possession of a weapon during the
“commission of a violent crime. On appeal, he argues the trial court erred in
~ denying his motion to suppress evidence discovered during a traffic stop.
Specifically, he argues his continued detention was unlawful because the State did
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= Moore'svehicle! and determmed Mo“

not present. sufficient €vidence: torestablish. th ¢ police officer's reasonable and-
articulable suspicion of:a serious-crime. ‘We reverse..

FACTS

Officers Dale:Owens and. Donnie Gilbert, Corporal Ken:Hangock, and’K=9 handler
‘Deputy Jason Carraway; all with'the Spananbulg County Sheriffis Office, were:
observing traffic:along the [-85 corridor in Spartanburg County:: the evening of June
30, 2010. Arsund 1:10-a.1m., Officer Owerls observed Moore travelingat-a réte
aboye.the posted speed hnnt of 60 miles: per hour Ofﬁcer Owens beoan pacing..

pet-hour. Further, Moore failed to miaiitain his lane. and crossed mte the cente1
lane from the far ught—hand lane. Officer Owens injtiated his bluelights,.and
Moore first activated his left:turn.signal, then his right turn:signal. Officer Owens;
found those actions ‘were an:indicatér that Moote might be'preparing to flee.
Officer Owens testified Moore also took longer than the average time to stop.and
that is corisisteiit with people who have tried to run from  him.in the past. After
stopping his vehicle; Moore failed to. release his left turn signal, and Officer Owens
-opined: this failure indicated Moore!s heart rate imight be so-accelerated he Trad-
temporarily lost his hearing capability. - :

Wheii Officer Owens approachied Moore's.- vehicle, Moote was tallfmg onacell
phone and Officer Owens:requested Moore-end the-call. Officer Owers opmed
the: average persen would.énd a phone a call when an-officér approached their
vehxcle He added that drug traffickers may:stay:on‘the plione torreport to. a
superior who needs to hear what is happening during the stop.. An alcohol:edor
emariated from Moote's vehicle, and Moore admltted fo having a- couple of drinks..
Officer Owens had-worked on-several cases.in ‘which drug ic ‘

drmkmg alcohol,-and he maintained the: alcohol cahned thel ;iiCl’VCS Moore - -

further informed: Qfﬁc_el. Owens:the:vehicle was:a rental and provided thé rerital
agreement along with his.driver's-license: Officer Owens observed Moore's. hand
shaking heavily, which Officer Owéns opined was a:measuremerit of Moore's, -
nervousness. Also during that time, Officer Owens observed Moore's.carotid

- " Pacing’is a method of measuung the: speed of another vehicle. The officer
maintains the-same dlstance and speed behind the:other-vehicle for a penod of

time, and judging from the.certified speedometer in the officer's car; the-officer.
determines-the other vehicle's speed:
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= torhis back pocket; and Officer Owens said-another alarmiwa

artery and.his breathing, and consequently stated he diseeriied Moore'sipulse and
breaﬁhiﬁ"gfwe,rle.z'acc.életatéd,aind’iicatir._lg nervousness.

-Ofﬁcer Owens opmed was.an mdlcatox of cnmmal act1v1ty because the: cell phone o
is.a person's-device for communication. when he tries to flee. Moore thei lita .
cigarette as he stood outside his vehicle, and OfficerOwens-explained:that based:::

~on his training; people sometimiés light cigarettes to calm their rierves. ‘Moore.
agleed to a'pat-down and voluntarily raised his'hands:to: his:head, w hich is«a™
position known:as the "felony position." Officer @wens felt what he- pBICCIVBd to
be a large sumof wadded money:=Moore moved the money from his. ﬁ om pocke\

- Moore said he was unemployed Officer Owens estlmated the wad :
" around one thousand dollars'when he initially'saw it, but subsequently, it-was:
détermined to be about six hundred dollars. Meore: agam admitted he-had beent
drinking.and placed his hands if:his: pockets with his lead dowi, it a’position

- Officer Owens described asa "defeated look." Officer Owens opined:this actionis
used to dissipate nervous energy |

Moore was tr avehng‘- from Lawrencewlle Georgia, whichis a suburb-of Atlanta
Georgia, to. sée his gi andimothier in Marion, North Carolina,. OfficerOwens
testified ninety’ percent of the’ people he has arrested in major-criminal dn.g ‘cases
have:come from Atlanta. It raised some.questions for-Officer Owens- when. Moore:
explained he was traveling to visit his grandmother‘at ofie-o' ‘clock-in:the morning,
~ especially-after drinking. During questioning, Moore stated a third-party had
1ented the velucle Ofﬁcel' Owens’ explamed third-party rental vehicles-are one of

f critiinal activity in.criminal patrol o the interstate:.
f ; istered field. sobriety-tests'to defermine zf‘Moole was
1mpa1red and Moore passed twa out of three. Officer Owens found Moote was
not-impaired and:asked Moore if there was any alcohol in the vehicle:. Moore -
“ denied having any. alcohol, weapons, .or diugs in the vehicle.: Officer Owen§ also
asked Moore:if he ¢ould search the vehicle, but Moore declined consent.

- Subsequently, Officer .wens decided to issiie.a warning ticket to Moore because

he felt it would have been an injustice:to arrest:-Moore for driving-under the
influence: Howeyer; he decided to detain Moote until the:K-9 drug detection anit
could arrive. Officer Carraway ariived affer about fifteen minutes, a-total of thirty-
two minutes since the beginning of the traffic: stop Officer Calraway s'dog aleited
to an odor 11181de thecat, and the officers seaiched the véhicle. A bottle of alcohol ,
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was-found under:the front passenger-seat ofithé:vehicle; and contr aband consistent
with. crackicocaine was found in.two containers ina.bag in‘the trunk of the vehicle.
They also found-a semiautomatic: weapon and a bundle-of currency. Moore-was:
then arrested: :

Mooreswas indicted for trafficking-cocaine:base, first:

offerise, and‘possession of a weapon during the:commission of a violent.crime,
The case went to-trial on April 25,2011. The State: cited State v. Provet; 391 S:C-.
494, 706 S.E.2d 513: (Ct: App: 2011), cert. gianted, Oct, 3,2012, 4 support of its -
argument that @fﬁcer Owens had 1easonable suspmon to further detam Moore

On October 22, 2070, N

of fi ndmg a lawlul detention: (l) Mome turned on his: leﬂi turizsignal when he was
mtendlng to turn i ht; (2) there was a dlstmctlve od01 of alcohol commg ﬁom

Moore falled to hang up h]S cell phone when Ofﬁcel Owens approached (5)
Moore: appealed nervous; evidenced’ by his: shaky hands, ‘Tapid-pulse;: and heayy
breathing; (6) Moore attempted to ple up his-cell plione when-Officer Moore
asked himto exit the vehicle; (7) Moore had a large wad of cash on his person.
everi though he stated hie-was unemployed (8) Moore:drove a vehicle:tented: by a
third-party; (9) Moore-was: dnvmg from Atlanta,-a: known b, for drug trafficking;
and (10) Moore stated he ‘was going to his orandmothex S house but'it'was:already-
l am,

After hearing both partles arguments:and: 1e\71ewmg 1elevant case.law; the trlal
court'stated

In-particular; the probleni I have withthie or the facts that
- are revealed by: the rental agreement:indicate:therental i in
‘North'€arolina:on: ‘the: e evemng, aftemoon before the Stop: -
was, lnade atone-o'clock’in the moring. I havemy -
doubts.that'the car was driven from Morganton. to:
Lawienceville and back to‘Marion to, visit-a- grandmother.
Morganton and Marion.is a much shorter: trip than;that.

So, it:appears-that he may have been less thati truthful
about the:purpose of his; trip.- Also;.for someone
unemployed, to be carrying:such-a:large amount:of cash:
in their: pocket also:would-obviously give [an] officer
reasonable suspicions. The:other factors as noted; I have
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given those the weight required, and in this case I am
going to refuse to suppress.

The trial proceeded and Moore was convicted of both charges. He was sentenced
to twenty-five years on his trafficking charge as well as five years on his ’
possession charge, and the sentences were to run concurrently. This appeal
followed. '

STANDARD OF REVIEW

"In Fourth Amendment cases, the trial court's factual rulings are reviewed under
the 'clear error' standard." Provet, 391 S.C. at 498, 706 S.E.2d at 515 (citing State

v. Brockman, 339 S.C. 57, 66, 528 S.E.2d 661, 666 (2000)). "Under the clear error o

standard, an appellate court will not reverse a trial court's findings of fact simply
because it would have decided the case differently." Id. (internal quotations
omitted) (citing State v. Pichardo, 367 S.C. 84, 96, 623 S.E.2d 840, 846 (Ct. App..
2005)). "Therefore, we will affirm if there is any evidence to support the trial
court's rulings." Id. (citing State v. Khingratsaiphon, 352 S.C. 62, 70, 572 S.E.2d
456, 460 (2002)). '

LAW/ANALYSIS

"The Fourth Amendment guarantees '[t]he right of the people to be secure in their -
persons, houses, papers, and effects, against unreasonable searches and seizures ...
M Id. at 499, 706 S.E.2d at 515 (alteration in original) (quoting U.S. Const. |
amend. IV). "Generally, the decision to conduct a traffic stop is [a] reasonable
[seizure] when the police have probable cause to believe a traffic violation has
occurred." Id. at 499, 706 S.E.2d at 515-16 (citing Whren v. United States, 517
U.S. 806, 810 (1996)). .

"Lengthening the detention for further questioning beyond that related to the initial
stop is acceptable in two situations: (1) the officer has an objectively reasonable
and articulable suspicion illegal activity has occurred or is occurring; or (2) the
initial detention has become a consensual encounter." Id. at 500, 706 S.E.2d at 516
(citing Pichardo, 367 S.C. at 99, 623 S.E.2d at 848). "Reasonable suspicion
requires a particularized and objective basis that would lead one to suspect another
of criminal activity." Id. (citing State v. Woodruff, 344 S.C. 537, 546, 544 S.EE2d
290, 295 (Ct. App. 2001)). "Reasonable suspicion 'is not readily, or even usefully,
reduced to a neat set of legal rules, but, rather, entails common sense, nontechnical
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conceptions that deal with factual and-practical considerations of everyday life.on
‘which reasonable and prudent persons, not legal technicians,act:" /4. (quoting
Umfed Sfares Vi Foreman 369 F 3d 776 781 (4th Cn 2004)) "Thelefme, ceurtS» '

at 500-01, 706 S.E2d at 516 (quotmo United States v. Perkins, 363 E.3 3‘1,
4th.Cir. 2004))

In State v Tindbﬁ 38‘813 C. 518, 522,698 S‘Ev'd’?o 05“(’20?1*0) an éff'cer"

receive a. wammo tlcket but the off Tcérthen C all forsix.
to-seven-additional: ‘miinutes, asking about’ dmo crimes and various: things:about’
Tindall's'business: ¢, The:issue ‘before the court was "whether the officer-

reasoniably. suspected:a-setious: crimie-at the: point at' whichihe:chose 1ot to cenclude»
the traffic stop; desplte his stated intention: fo-issue:a-warning ticket, instead: optmg
to continue his stioning:" /d.at:523, 698 S,E:2d:at 206. The couit found when

- the:officer decided to continue: detalmn0 Tindall, he had ascertained the: followmg

facts:

;(l)v Tindall was dl’lvmg to Durham to meet his brother;

(2) Tindall 'was driving arental ¢ar rented the previous
:day by athird-party which was fo be retured to:Atlanta
on the: dayof the stop; (3) Tindall did a "felonystretch®
on ex1t_1ng the vchlcle _and (_4_) deall se,emed Hervous.

Id: Qur supreme-cout: found those: facts d1d not: plowde reasonable; suspmon and B
‘thus, the: contmued detentlon ‘was 1llegal d. - : :

Moote-concedes: the ifiitial stop -was legal but conténds Officer Owens exceeded
theiscope of the stap-without reasonable suspicion of a serious erime: The: questxon..
before this court is-whether Officer-Owens developed a reasonable, articulable-

susplcmn that' Moore-was trafficking digs:at-the time he’ intended to issue the
warning citation such that the contmued detention was lawful.

We first note’ the tria] court placed a heavy emphasis en-Moore's trip from
Motganton to Lawrenceville to Marion in fi ndmg reasonable: susplcmn existed.
The dissent believes the trial court's finding was:consistent witli Officer Owen's
testimony; but we do'not agree. Officer Owens simply:stated the-third- -party rental. -
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agreement was indicative of drug trafficking and that it was an odd time of nightto
be visiting a grandmother especially given that Moore had been drinking. Officer
Owens did not testify that the exact route Moore allegedly took was suspicious-and
gave no specific testimony to support the trial court's finding that it was doubtful
he had driven from Morganton to Lawrenceville and back to Marion. It is
important that we analyze the factors that Officer Owens considered at the time of
the detention and not factors put forth by the trial court at a later date. Thus, we do
not address the trial court's finding as a factor in determining whether Officer
Owens' continued detention of Moore was lawful. "

The State argues there were many indicators giving rise to a reasonable suspicion:
(1) Moore turned on his left turn signal when he was initially pulled over (sign that
Moore might flee); (2) Moore took a long time to pull over (sign that Moore might
flee); (3) Moore never turned off his turn signal (sign of nervousness); (4) Moore
admitted to drinking (typically used to calm a drug trafficker's nerves); (5) Moore
started smoking a cigarette (another sign of attempting to calm nerves); (6) Moore
continued to talk on his cell phone after he was pulled over by officer (common in -

- drug trafficking cases because it indicates he is attempting to let a superior know
he has been stopped by law enforcement); (7) Moore's hands were shaking heavily
and his pulse was elevated (additional signs of nervousness); (8) Moore tried to '

- pick up his cell phone once he got out of the car (sign that Moore might flee); (9)

Moore had a large amount of cash in his pocket even though he admitted to being
unemployed; (10) Moore drove a rental car rented by a third-party (common in
drug trafficking); (11) Moore was driving on 1-85, coming from the Atlanta area (a
known drug corridor and a major drug source); (12) Moore claimed to be on the
way to visit his grandmother (unusual to visit grandmother at 1 a.m.); (13) Moore
assumed the felony stretch position even though the officers did not ask him to do
so; and (14) Moore remained extremely nervous even after he was advised he
would only receive a warning citation.

We share the Fourth Circuit's concern regarding the State's inclination toward
using whatever facts are present, no matter how innocent, as indicia of suspicious
- activity. See State v. Burgess, 394 S.C. 407, 415,714 S.E.2d 917, 921 (2011)
(citing United State v. Foster, 634 F.3d 243, 248 (4th Cir. 2011)).

[T]he State must do more than simply label a behavior as
suspicious to make it so. The State must be able to either
articulate why a particular behavior is suspicious or
logically demonstrate, given the surrounding
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circtimstances, that:ithe behavioris likely to be indicative
- of 'some more sinister act1v1ty than may-appear at first
glance

1d. (inteinal quetatlons and ¢itations. omltted) We: 1ecogmze that factms corisistent .
with innocent travel ¢an, when taken together, give rise to-teasonableisuspicion,

*but we do not believe the present factors eliminate a substantial portion, of mnocent :

travelers. See United States v. Digiovanni, 650 F.3d:498,:511-13(4th.Cir; 201 1).
In our view the present factors:have been expanded by the State in an effort to -
distinguish-this: case-from Provet, Despite this effort, the alleged flight indicators

- Jost “ofitheimssignificance:once Moore oo erated and.staye o e -
mmal traffic: stop and sobriety test. Further, the State attempted,t expand the

- factorof nervousness into seéveral factors by fistin g Moore's specificiervous

conduct throughout the'stop. Asto:-Moore's:wad of monéy, Officer Owens:had no-
way of: determining the-total amount-oficash in Moore's pocket and:it:could’have
consisted of'one dollaibills o one hundred dollat bills. ‘Thus, this fact does not
xeasonably contmbute to lns 1easonable susplclon The State argues Moore-’;s

issue a: tlcket f01 an »alcohol xelated offense Once we have v1ewed the factors in
their: tetahty, we find'the: State: presented-a:similar case to: Findalli Moore was-
driving:to visit a: famlly member, Moore:was.driving:a vehicle rented by & third- -
party; he-was coming from'a major city known as-a drug-hub-and-traveling alono a
known drug route; he assumed thé felony position, and he: dxsplayed nervous ’
conduct throughout:the-entire stop. :

‘ Consequently, we ﬁnd these: facts dld 1ot provxde Officer Qwen with-a reasenable
suspicion of"a serious crime.. Moore also declined consent to search his: vehicle. .
Asa result, the:continued: detentlon Wwas 111e0a1 and-the:d; gs}d;sceyel,edjc;lu;mg '
- the:search of the:vehicle must be suppressed. ) '

CONCLUSION -
For the:foregoin g};feé‘s‘o‘ﬁ's sthetrial: C'e.u'i't’ T
REVERSED. -

GEATHERS, J.,.concurs.
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FEW, C.J., dissenting: [ would affirm the trial court's decision denying Moore's
motion to suppress because there is evidence in the record to support the trial
court's factual findings, and its legal conclusions are not clearly erroneous. See
State v. Tindall, 388 S.C. 518, 523 n.5, 698 S.E.2d 203, 206 n.5 (2010)
(summarizing our standard of review—"we must ask first, whether the record
supports the trial court's assumed findings. .. and second, whether these facts
support a finding that the officer had reasonable suspicion of a serious crime"). As
explained by the majority, trial courts employ a "totality of the circumstances
analysis" and "must give due weight to common sense judgments reached by

~ officers in light of their experience and training." State v. Taylor, 401 S.C. 104,
112-13, 736 S.E.2d 663, 667 (2013). In this case, the trial court did just that in
concluding the officer's observations and the circumstances under which he
assessed the situation gave rise to a reasonable suspicion that Moore was engaged
in serious criminal activity.

“ The majority's opinion lists numerous observations the officer made that led him to
be suspicious of Moore. [ agree many of the facts the officer observed are
insignificant, and I share the majority's frustration over the officer's attempt to

- make innocent circumstances appear suspicious. In this case, however, the trial
court made specific factual findings regarding observations it found to be
significant, focusing on two key facts—the "large sum of wadded money in
[Moore's] pocket" and Moore's explanation that he was driving to his
grandmother's house at 1:00 a.m. Our standard of review forbids us to disagree
with these findings if there is any evidence to support them. See 401 S.C. at 108,
736 S.E.2d at 665 ("A trial court's Fourth Amendment suppression ruling must be '
affirmed if supported by any evidence.").

The majority's decision expressly disregards this standard of review as to these key .-
facts. First, the majority improperly reassesses the signiﬁcance the officer placed
on the money found in Moore's pocket. Dunng the suppression hearing, the officer
testified,

I felt what I perceived as a large sum of wadded money
in his pocket, and I left it there, and then Deputy or
Corporal Hancock proceeded in checking his pockets,
then he pulled out the wad of money, and then put[] it
back in his pocket.
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‘suspl ons." Desplte the ofﬁcer s testimony to suppoxt the tual COUlt S ﬁndmg, !

offi cex} had no; way of determining the total amount.of edSh in‘Moore's pock

When. asked how niuch money:he-thought: Moore had, the officer 1ephed "Weﬂ

it's more.... .. folded money:than I carry:. I -would: [say] it was at:ledst:. _
borderi mg a thousand dollars.!" “The officeralso: 1est1ﬁed that'Moore told: hlm l_ _

Wwas unemployed ‘When: asked about the apparently large:amount:of'money i_
possesswn of an unemployed suspect, the-officer replied, "That would be cause for
alarm."

The trial court:-fourid that "sorieons unettiployed.... . [and] carrying:such a large
amount of cash in theit pocket . .. would.obviously give:an officereasonable

it-could have consisted.of orie dollar bills oronie hundred-dollat bllls Thus, thls
fact does not 1easonably contribute to his reasonable suspicion.’ " In State.v.
Wallace, 392 S.C.:47, 52,707 S.E:2d 451, 453 (Ct. App: 2011); this court stated
"the apphcatlon of the law toa specific set of facts.in an individual case can:be
unsettling." By that, wesmeant:it can be difficult-fo-determine "whether[the trial
¢ourt's factual ﬁndlngs} supporc a {legal conclusmn} that'the officér had reasonable

‘suspicion of a serious crime!'—the second step in-the analysis:set outin dea/l
See 388 S.C. at 52

¢ _ 1355 698 :S:E.2d:af 206:n.5. In the-first:step-of the Tindall -
analysis—reviewing the factual findings theniselves—we are not: pernntted 1o

make it difficult. Rather;. we are constrained to:determine. whether there:is. any

evidence to- support: the: ﬁndmg In this instance, the major 1ty simply dlsaglees

w11h the mal COUI’t desplte ev1dence suppomng the tnal court s: fmdmo In:doing

' exp anatlon 1hat- € _wasx.dnvmo to hls gxan mo,l

hlghly improbable route:; Atithe suppression hearing, the State: offel ed m»eVJdence
therental agreement the ofﬁce1 found in Moore's-car, which showed the car had.

21 disagree with the majouty S statement that this fact should.not be considered
because thie officet: "had no. ‘way: of detemnmng the'total amount of cash in Moore's -
pocket:" The officer made an on- the~spot assessment und ‘the cir ‘cumstances:
before him:that Moore was car rying an unusual amount of money, and this made ,
him suspicious.. The tiial couit relied on this fact to-fiid-the.officer's siispicion was.

reasonable. It makes no-difference that the money could have been-one dollar
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been rented in North Carolina the day before. Moore told the officer he had driven
the car to a suburb of Atlanta, and was on his way back to Marion, North Carolina,
to visit his' grandmother. Based on this evidence, the trial court found:

[T]he rental agreement indicates the rental in North
Carolina on the evening, afternoon before the stop was
made at one o'clock in the morning. I have my doubts
-that the car was driven from Morganton to Lawrenceville

[Georgia] and back to Marion to visit a grandmother.
That's a long way to go around to visit your grandmother.
Morganton and Marion is a much shorter trip than that.

- So, it appears that he may [have] been less than truthful
about the purpose of his trip. '

The majority ignores this finding because it claims the officer "did not testify to

this particular detail." However, as part of his testimony regarding observations he:

made during the traffic stop, which was offered to show why he was suspicious,
the officer testified he read the rental agreement and found Moore's story regarding -
the purpose of his trip to North Carolina to be dubious, given the hour and his
alleged destination. Because the officer's testimony and the evidence produced at
the hearing supports the court's finding that Moore was "less than truthful about the
purpose of his trip," we are not permitted to simply ignore this finding.

In addition to these two key facts, the trial court relied on other observations made -
by the officer that support the reasonableness of the officer's suspicion. In the
argument portion of the suppression hearing, the assistant solicitor listed, by my
count, eighteen separate facts in support of reasonable suspicion. While some of -
those facts are almost completely insignificant by themselves, I find the following
facts, considered as a whole, to be important to our analysis: (1) Moore turned on
his left turn signal, even though he was pulling over to the right side of the road,.
after the officer activated his blue lights; (2) Moore took a long time to pull over;
(3) the officer detected an odor of alcohol; (4) Moore smoked two cigarettes during
the stop; (5) Moore continued talking on his cell phone during the stop; (6) the
officer described Moore as "overly nervous;" (7) Moore's pulse was rapid; (8)
Moore's breathing was heavy; (9) Moore tried to pick up his cell phone after he got
out of the car; (10) someone other than Moore, who was not in the car, rented the
car; (11) Moore was traveling from a city that is a known drug source; and (12)
Moore looked down in a "defeated" fashion when asked if there were any illegal
items in the car. The trial court clearly indicated it relied on these facts in addition
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to-the:two key-facts discussed above; stating; "The othier factors as.noted, T have
given-those the: welght required." While'none of these:twelve: obscwa’uons On-
- their own; could: givestise’to a reasonable suspicion-of criminal activity;. when.
considered togethierwith the two key facts discussed above; they support the: trial
-courtis: finding,

‘We:must also consider the officer's background in law enforcement, which is -
extensive and includes: (1) being a member of the Highway. Patrol with the South
Carolifia Departiiént of Public Safety for seventeer years; (2) spending twelve: of
those years with:the. Agg1esswe Crime Enforcement Unit—nine.of which he
-served:agithefirstline supervisor-forthe unit; | (3).receiving over a thousand: Houis:
inadvanced criminal interdiction, which.included.drug, interdiction; (4) being’
certified as a "master interdictor" through the National Criminal Enforcement ™
Agsociation; and:(9)-serving as-an instructor for-the South:€arolina Criminal
Justice:Academy in:criminal interdiction.” See Wallace; 392 S.C..at. 52, 707%S.E2d
at453 (relying on United: State~v. Branch, 537 F.3d 328, 336, (4th Cir. 2008); for -
the coritention: that courts-should: give weight to-thespidctical €xperience of offic icers
when:-determining:the reasonableness of an officer's: :suspicion). In particular, I
find the officer's experience i 'the Ag gar essive Cime Eirforcement Unit and his
trainingin.druginterdiction importaiit to support the: reasonableness ofhis
suspicion: -See id:(considering; the-officer's education in: drugs:and drug
interdiction in-its:analysis); Statewv. Provet, 391 S.C. 494; 506,706 S.E.2d 513, “19’ :
(Ct. App 2011) (consxdermg, i particular; the officer's experience with the

Agg1 essive Criminal, Enforcement Unit-in.deter mining the ex1stence ofreasonable
suspiciott).

Reviewing:the: recmd as-a whole arid coiisidering/the totahty of tlie: cucumstances
the trial court:did not err in concludmg 1easonable susplmon exxsted Thus 1
would: affmn 3 :
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