THE STATE OF SOUTH CAROLINA
In the Court of Appeals

. APPEAL FROM FLORENCE COUNTY

Court of Common Pleas

Michael Nettles, Circuit Court Judge

MAY 03 20%

Appellate Case No. 2015-001237

Genesie Fulton, individually and as Next
Friend for Bryson F., a minor

A\ V.

L. William Goldstein, M.D., individually
and d/b/a L. William Goldstein OB-GYN,

SC Court of Appeals
Appellants,
Respondents.

FINAL BRIEF OF APPELLANTS

Edward L. Graham

Diane M. Rodriguez

J. Layton Ruffin

GRAHAM LAW FIRM, P.A.
Post Office Box 550
Florence, SC 29503

t. (843) 662-3281

f. (800) 859-7028

Attorneys for Appellants

April 29, 2016



- TABLE OF CONTENTS

, TABLE OF AU"I“HORITIES..-.A......' ..... RUTR e, ......... ;'....j...ji
 STATEMENT OF ISSUES ON APPEAL e ....... e, ;.7.;.1
'STATEMENT OF THE CASE ........... ..... ......... 1
STATEMENT OF ot e A 3
QN TC10) Y123 Y
1. THE TRIAL COURT ERRE'D‘ IN FAILING TO FIND AS A MATiER OF LAW
THAT THE OBSTETRIC»EMERGE_NCY STATUTE WAS INAfPLICABLE TO
THIS CASE e et e e 6 f

A. The Emergency Exception Must Be In_terpretéd as a Statute in Derogation of

- theCommdnLaw ...... ...... eeeerees s eetrereeetareteeresaareressesrerearereseanerens 6

B. Asan Afﬁnnative Defense, the Defendant Has the Burden of Proving All

Elements of the Obstetric Emergency Excéption. 6
- C Résﬁondeﬁts f‘ailed to .P'rves.entl Any Evidenc.erthaf_‘Any Patient was Not
vMedically‘ Sfablg at Any .Point in Timg,,from AdAmi‘svsion'tAo Discharge. .......... 8
| D.. Respondents Failed to I;rgser}t Any EViden_ce that Any Patient was in

Immediate Threat of Death or Serious Bodily Injury. ...............ccovuue... 11 .

IL. THE TRIAL COURT ERRED IN FAILING TO CHARGE THE JURY ON THE

* CORRECT AND COMPLETE DEFINITION OF GROSS NEGLIGENCE .......... 12
CONCLUSION. ..ttt 15



TABLE OF AUTHORITIES
CASES

Baker v. Weaver

1279 8.C. 479,309 S.E.2d 770 (Ct. App. LX) I— S

Berberich v. Jack

392 5.C. 278,294,709 S.E.2d 607, 615, (2011) covcooeroersro e

A Colev SC Elec & Gas Inc.

 355S.C. 183, 195, 584 S.E.2d 405, 412 (Ct. App. IV T0) N—

Coxv. Lund

286 S.C. 410,414,334 S.E.2d 116, 118 (1985) ....... e v

Crosby v. Glasscock Trucking Co

340 S.C..626, 628, 532 S.E.2d 856, 857 (2000) «..cvverereererrrrorosoroerrorns .

Daves v. Cleary

355 S. C 216 224,584 S. E. 2d 423 427 (Ct App 2003)....' ...................

' Etheredgev chhland County School Dist. 1 .

341 S.C. 307, 534 S.E.2d 275 (2000) .........coceocn.... SRR

Grier v. AMISUB of S.C., Inc.

397 8.C. 532, 536, 725 S.E.2d 693, 696, 2012(2012) ......... R o

Hoffman V. Greenvzlle

242 S C. 34 40-41, 129 S.E.2d 757, 760-761 (1963) ....... e _—

Hollms V. chhland County School Dist. 1

310 S C. 486,427 S.E.2d 654 (1993) 0 0% SOOI -

S



Howard v. South Carolina Dep't of Highway.g

343 's.c; 149, 155, 538 S.E.2d 291, 204 (Ct. App.'2000).'. ........ S, 6
Jinks' V. Riéhlaﬁd Coimty | .' - |
 3555.C.341 345, 585 S.E.2d 281, 283, (2003) el e 14 -
""Rakestraw v. South Carolina Dep't of Highways & Pub. Transp. . o
323 S.C. 227, 231, 473 S.E.2d 890, 8'.9'2-893 (Ct. App. _1996) ............. e 14
RULES AND(S‘TATUTES
S.C. Code Ann. § 15-32-230...rroreorsro e SO 1,6,7

iii



, STATEMENT OF ISSUES ON APPEAL

I. - DID THE TRIAL COURT ERR IN FAILING TO FIND AS A MATTER OF
LAW THAT THE OBSTETRIC EMERGENCY STATUTE WAS
INAPPLICABLE TO THIS CASE?

IL. DID THE TRIAL COURT ERR IN FAILING TO CHARGE THE JURY ON
' THE CORRECT AND COMPLETE DEFINITION OF GROSS NEGLIGENCE"

STATEMENT OF THE CASE

Thisisa medical negli gence case 1nvolv1ng an injury sustained by minor Bryson F at the
time of hlS b1rth on August 20, 2009. Genesie Fulton brought this action in her 1nd1v1dual capacity
- and as Next Frrend of Bryson F a Minor. ‘Appellants allege that Dr. Wllham L Goldstein and
| ‘ Willram Goldstein OB-GYN (here1naﬂer “Respondents”) failed to properly manage and resolve a
condition known as shoulder dystocia. Shoulder dystocia is a cond1tron that sometimes arises in a

~ head-first vaginal delivery where the infant’s shoulder becomes lodged behind the mother’s pubic
‘ ‘ bone. Instead of using only gentle traction (torce or pulling) and prop'erly performing one .of the
‘apbropriate maneuvers available to safelyr relieve the st‘uck‘ ehoulder; Dr. Goldstein instead
.. improperly used excessive force upon. baby BrySOn’s head sufficient to cause the nerves in:
Bryson’s neck to be stretched and torn ap,art‘. As a result,v Bryson has perrnanent' brachial plexus
' . nerve darnage’and lifelong deformity and deficiehcy in movementiin his right arm.

The Summons and Cornplaint Were filed on February 28, 2013 and designatedias Civil - '
Action Number 2013-CP-21-00587. (R. pp 11 21) On Apr11 26, 2013, Defendants Dr. Goldstein
and William Goldstein OB- GYN answered wrth general denlals and assertrons of numerous
afﬁrmatiye defenses, includrng the emergency obstetrical care statute found at S.C.. Code Ann. §
15-32-230. (R. pp. 294-.36).7 Tyvo otherde‘fendants originally named in the suit were dismissed by '
stipulation on September 29,"2014, and the.consent order granting disrnis-sal was entered on

September 30, 2014. (R. p. 1-6). Neither of these defendants were parties at the time of trial, nor |



are they parties to this appeal. An Amended Complaint was filed on April 30, 2015. (R. pp 37-’
_ 42). | | | |
”l'he case Went to trial against Respondents in the Florence Count)r Court of Common Pleas
beginning on May 4; 2015, with the Honorable Michael G. Nettles serving as presiding trial judge. -
| , Trial started on a Monday and concluded that Friday, May 8,_2015. Despite alleging the obstetric
_emergency afflrmative defense in their Answer, Respondents put forth no evidence at trial oni
- several of the elements required for a defendant.to avail itself of the statutorily created defense.
For this reason, iafter the defense rested Appellants requested the court ﬁnd asa matter of law that |
the obstetric emergency afﬁrmative defense did not apply to this case and must not. be 1ncluded 1n
the jury charge or on the verdlct form (R p- 838, line 8- P 839, llne 1; p 839 line 20-p. 842, llne
'.23) Ultimately, the Court determmed it was a question of fact to go to the jury. (R.p. 845, hnes
12-15). After understandmg that the Judge intended to 1nclude the obstetric emergency afﬁrmative
defense in the jury charge and on the Verdict form Appellants next inquired of the judge how he
intended to deﬁne gross neghgence” for the Jury (R p 902, lines 1- 3) Aﬁer leaming that the |
, -trial court 1ntended to charge that ‘gross neghgence is the failure to exercise even the shghtest.
' care,” Appellants requested the trial court to charge the correct and complete definition of gross 4
: negligence that was necessary for the jury to co‘rrectly'understand the concept of 'gross negligence
: under South Carolina law. (R. p 902, lines 4-12).“T‘he trial court denied the request and stated that |
“there’s just going to be a short definition on:what gross negligence 1s.” (R. p. 902, lines 13-16)‘.'
" Indeed, the’ jury was charged only that “[g]ross ~negligenc_e is the failure to exercise even the '
.slightestcare .i...‘.”‘(R.:'p. 921, lines 14-15). * - |
Deliberations hegan around 6:00 PM, and just after 10:00 PM that Fﬁday, the jury reac}ied

a verdict in favor of theiDefendant. (R.p. 937, line 11; p. 941 , line 15-p. 942, line 13). ‘Ultimately,



“ the jury found that the obstetric emergency exception applied thereby requiring gross negligence'
The jury then found that the Pla1nt1ff did not prove that the Defendants were grossly neghgent R.
'p 942, lines 6- 10)
Appellants moved'for a new trial absolute, and the judge agreed to hearithe rnotions ona
- future date. (R. p. 94"6, line 1 l_-p.'.947, line 1 1()? Appellants then ﬁled a rnotion for new trial absolute
on May 15, 2015, (R. pp. 51 -67). The trial judge heard oralargurnent on May 19, 2015. The Court
entered its order denying the rnotion‘ for new trial on the sarne date. (R. pp. 5-8'.).“ Appellants then
: timely filed the1r notice of appeal with the tnal court and court of appeals on June 8, 2015. The -
amount 1nvolved in this appeal is in excess of One Million Dollars.
STATEMENT OF FACTS
Genesie Fulton was.‘wvorking with the South Caroli‘nav‘ Departrnent of Corrections as a.
' correctional offlcer when shelearned that-she and her husband yvere going tobe 'having a baby
(R. p. 245 lrnes 1-5; p. 246, lines ll 17; p. 249 lines 3- 11) Because Genes1e was a d1abet1c she
checked and monrtored her blood sugars throughout her pregnancy, but she never had any prenatal |
compllcatlon related to her d1abetes (R p. 253 hne l9-p 255 hne 5) Throughout her pregnancy,
i Genesw was a very complalnt pat1ent (R p. 348, l1ne 21) She was placed on bedrest somet1me
around June 15. because of contract1ons (R p- 347, line 25 p 348 line 7). On August 18, 2009 |
Genesie went to the hosprtal w1th pa1ns and was told she was contractrng However, the
vcontractlons stopped and she was d1sm1ssed (R p. 259, lines 14-18). She V1s1ted Dr. Goldsteln
the next day, who then scheduled an 1nduct10n the followmg day, on August 20. (R p- 259, hnes\.. ‘
| '20-24). Dr.: Goldsteln expla1ned at trial that he scheduled her induction because of her distance

- from the hosp1tal to be sure she didn’t have anlssue going into _labor and not be1ng ableto getto

- ! Induction of labor is the bringing about contractions before the mother goes into her own labor through the use of
drugs like Pitocin, to cause the muscles to contract and to “ripen” the Cervix. (R p. 103; line 5-p. 104, lme l)
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thé hospital in time. R. p. 358; iines 3-1 0). His aeéision to induce the next day was not due to any
perceived efpergent circﬁrhstances.

- Genesie went to the hqs’pitél to be induced. (R. p. 261, lirigs 4-6). 'Therejwere,ncvér any
éoncems abqut the child or rhdthér’s Well—‘bein4g- at admission. No -expeft opined that the?e were
any issﬁes at aIl With ZGenesie or her child upon édmission. In fact, Dr. Goldstein did not assert that
there was aﬁy issue at all from admissiori to .the time she was ready to start pusﬁing. Briefly Dr.
Goldsfeih reduced the amount of Pitocin ile was giving the mo'.ther because it wasl,causing her-to |
have ﬁontraétiohs a liftlé more freqhently than he likes to'see ahd dué to some heart rate Vafiability. -
(R. p 379, lines 18-22). However, he admitted the changesy\'/ere'o'rily subtle and imﬁlediatély
impro(ved oﬁce Pitbc'inrv‘vas r_educ‘edr. tR. p. ‘3 79_, Iines 3-8).. | o

: - After labor progressed, ‘Dr. Goldstein 'entered- the.room and instructéd Genesie to begin
pushing. (R. p 266, lines '16-2‘2)'T The délivery Was coinplicaﬁed by shoulder dys-tocia,"a conditio'n.
which occufs when the infant”S head is out but the shouldcr 1s stuck.bell.in;i‘t.hé mother’s ‘pulbic
bone.‘(R. p. 90, line 20-p; 91, lﬁné 5). Dr. Goldstein failed to. use proper techniques to resolve the
shoulder dystocia and asked thevnurses to call for someone, an}‘lone else, to come in to the deli{/ery
room to He;lp 'him. (R p. 268, line 15-p. 269,-1if}é 5). Anothér obstétrician, Dr. Steven 'Cékér; came
. to the deliyery rooni. In less thaﬁ a minute, in Dr. Goldstein’s Wbrds, “he came, hg saw, he
conquered, and he left.” (R. p 487, lines 12-21). By sﬁnply placing a little prgssure just above the
mother’s pub_ié Bone, Dr.: C(;ker ﬁeed theAStl.le shoul&Gr .énd» delivered Bryson in less than a
* minute. (R p 487, line 25-p. 4888, line 2; p. 648,:3-13). Dr. Coker said, “Well, I’'ve done what I |

came to do” and then left. (R. p. 648, lines 9-10). ’After"delivery, Genesie'Was informed that



Bryson ] nght arm had been injured during the dehvery and that 1t.was an. 1nJury to Bryson’s
| . brachial plexus nerves.? (R. p. 272, lines 1-17; p. 272 lines 18 25) | |
| Plalntiffs presented ev1dence that Dr. Goldstein did not exhibit the reduisite knowledge 1n o
terms of implver'nenting' any humber of maneuvers to safely manage _shoui'de_r dystoeia.- (R p- 118,
‘lines 2710). Instead of properiil employing thes'eimaneuvers in oonnectionwith gentle traetion
| (pulling), Dr. Goldstein deviatedfrom the standard of care'by pulling with sufiieient foree to c‘:ause
permanent inj‘ury.to all the nerves in Bryson%s,neek. (R. p. 1148, lines 11-22; p ‘1,1‘9, line 19-p. 120,
- line 4; p. 120, lines 14-22). The force applied hy Dr. Goldstein onto ,Bry‘son"s neri/es was sufficient
| to damage‘each and every one of the brachial plexds nerves innervating his right‘arm, from C4 to -
g T1 and caused neuroma forrnation encompassmg C4 to C8. (R p- 189, hnes 3- 7) 3
Bryson required treatment from an orthopedic phys1cran and he recelved physical and
occupational therapy (R.p. 277 11nesS 17 p. 278 11nes4 20 p 279; lines 9-13; p. 280, lines 13-
18). Eventually, Bryson was seen at Lev1ne Children s Hospital in Charlotte and was referred to ~
the brachial ple)ius clinic in Miami, Fiorida t_oisee i)r. Grossman. (R. p. 281; lines 12-2'4).‘ Dr.
| Grossman perforrned nerve resection surgery on Bryson at Miami Children’s Hospital. (R.p. 283,
. lines 6- 16 p. 285 hnes 11- 19) Because of the 1nJury, Bryson will require future therapy, surgery, - '
| and castlng (R p 171, line ll-p 173, line 15) Due to his loss of function in his right arm,

, Bryson s earning capacity has been.reduced.’(R. p. 174, line 3-p. 175, line 19).

2 The brachial plexus is the network of nerves that come out of the neck and join together and then separate out again. .
(R. p. 185, lines 22-25). There are six of these nerves, and they are known as C4, C5, C6, C7, C8, and T1. (R. p. 186,
lines 11-20). These nerves come down from the neck and go down to the muscles of the armand allow the arm to
work normally. (R p 186, lines 3- 7) s .

3 A neuroma occurs when a nerve is torn apart and the two torn ends start looking for each other and grow out 1n
multiple different directions, ultimately formmg a ball of wadded nerves. (R p. 189, lines 16- 24)
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ARGUMENT

L THE TRIAL COURT ERRED IN FAILING TO FIND AS A MATTER OF LAW
- THAT THE OBSTETRIC EMERGEN CY STATUTE WAS INAPPLICABLE ,
TO THIS CASE

“A. The Emergency Exception Must Be Interpreted as a Statute in Derogation ¢ of ,
the Common Law. :

As an initial matter, Appellants note that at common law there is no “emergency medical
and obstetrical care exceptions asset forth in S.C. Code Ann § 15-32-230.4 The common law
states that the plaintiff ina medlcal malpractice lawsuit must:

(1) Present evidence of the generally recognized practices and procedureswhich
would be exercised by competent practitioners in a defendant doctor's field of
- medicine under the same or 51m11ar circumstances, AND :
‘ (2) Present evidence that the defendant doctor departed from the recognized and
‘generally accepted standards, practices and procedures in the manner alleged by the
plaintiff

Cox v. Lund, 286 S C. 410 414, 334 S.E. 2d 116,118 (1985)

“[S]tatutes in dero gation of the common law are to be strictly construed.” Grier v. AMISUB

.ofS. C., Inc., 397 SC 532,536, 725 S.E.2d 693, 696 2012 (2012) citing Epstein v. Coastal Timber

Co., 393 S.C. 276, 285, 711 S E.2d 912, 917 (2011). Additlonally, “Under this rule, a statute

restricting the common law will not be extended beyond the clear intent of the legislature »d -

01t1ng Crosby v. Glasscock Trucking Co., 340 S. C 626 628, 532 S.E.2d 856, 857 (2000) Thus
' Section 15-32-230 is to be strictly construed in the least restrictive manner.

* B. As an Affirmative Defense, the Defendant Has the Burden of Provmg All
Elements of the Obstetrlc Emergency Exception. :

S.C.»‘Code Ann. § 1 ',5?32-230’ is an affirmative defense and must be pleaded or is waived.

In Howard v. South Carolina Dep’t of Highways, 343 S.C. 149,155,538 S.E.2d 291, 294 (Ct. App.'

4 The specific requirements of this affirmative defense are discussed infra.
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2000) our Courts noted, “Affirmative defenses are Waived if not pled.” In accordance with this
requirement, Respondents pled the obstetrical care exception as an affirmative defense.‘ : |
However mere pleading of an | affirmative defense withont s‘upporting' ei/idence is
- msufﬁment Itis 1ncumbent upon the defense to present ev1dence on each and every element of 1ts
| afﬁrmatlve defense South Carolina Courts have noted, “It is well estabhshed that a party pleadlng
an affirmative defense has the burden of proving it. Cole v. S.C. Elee. & Gas, Inc., 355 SC 183,
195,584 S.E.2d 405;_412 (Ct. App. 2003), citing Pike v. South Carolina Dep't ofTrctnsp:, 343S.C.
204, .540' S.E.2d 87 (2000). “When a defendant interposes an Aafﬁrrnativedefense, he becomes as
to that matter the actor in the suit, and the burden of proof rests upon himto establish his _
afﬁrmative defense by the preponderance of the e‘i/idence." Id citing Lorick & Lowrance, Inc. v
' Julius H. Walker & Co.,.153 S.C. 309, 318, 150 S.E. 789, 792 (1929). Accordingly, a defendant
cannot rest_-'upon'a factually unfounded, unsupported afﬁrrnative defense, 'nor should the same he
presented to the jury for determination. See Hoffiman v. Greenville, 242 S.C. 34, 40-41, 129 S.E.2d
A 757 760-761 (1963) (holding that the trial Judge properly refrained from charg1ng an affirmative
defense to the jury where there was no proof of such a defense).
| In this case, Respondents asserted the' afﬁrmatiye defense based upon the ’statutorily created
:.obstetric emergency care exception, but failed to present evidence of its necessary elements. SC
Code Ann. §15-32-230 (A) and (C) read‘:
- (A) In an action 1nvolv1ng a medical malpractice claim arising out of care rendered
in a genuine emergency situation involving an immediate threat of death or serious
. bodily injury to the patlent receiving care in an emergency department or in an-

obstetrical or surgical suite, no phys101an may be held liable unless it is proven that
the physrcian was grossly negli gent

*In thlS case, this lawsuit went to trial on claims against a phys1cran only No claims were asserted at trial agamst
any “non-physician” such as a hospital, nurse, corporation (for profit or non-proﬁt), governmental entity, or any other
person or entity not otherwise properly defined as a physwlan .
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© The limitation on physician 11ab111ty estabhshed by subsections (A) and (B)
shall only apply if the patient is not medlcally stable and: -

(1)in 1mmed1ate threat of death; or
(2) in 1mmed1ate threat of serious bod11y 1nJury
S.C. Code Ann. § 15-32-230 (A) and (C) 6

In order .for a physician to avoid liability by -asserting this afﬁrmatiye defense for negligent actions
he would otherwise be liable for at common' law, the physician rnust prove all the required elements
~. of the ‘statute. For a medical malpractice .cle_tim arising out of obstetrical eare;7 a .de.fendant
physician is required to present evidence that: (1) the claim arises out of care rendered in a genuine
-emergency situation, ’('2),the patient is n_ot medically stable, and (3) the patient is 1n irnmediéte
threat of either death or serion's bodily injury.® If all these requirements have been met, then the
‘physicialoln is not responsrble for his own negligent conduct unless it is proven_th_at the physician
was grossly neghgent | |

C. Respondents Failed to Present Any Evidence that Any Patient was Not :
Medically Stable at Any Point in Time, from Admission to Drscharge '

Respondents wholly failed to present any ev1dence from anyone that any patlent was not h
‘medically stable at any point rn t1me from admission to dlscharge; Respondents fa1led to present
any testimony on this issue for any period of tirne that Dr Goldstein had asSumed the eetre of
Genesie and her unbom ch11d The statute unamblguously requrred this of Dr. Goldsteln .
Therefore it Was-lncumbent upon Dr Goldstem the party pleadrng the affirmative defense, to

present evidence on this point. As the actor in the suit with regard to the a_fﬁrmative defense, the

® Section (B) involves a claim where theré is “no previous doctor/patient relationship” between the physician and the
- patient or the patient did not receive prenatal care. This section is not applicable to the facts of this litigation.

-7 Appellants concede that this case involves a claim for medical malpractice arising out of obstetrical care.

8 Additionally, the statute explains thrs limitation on liability only applies to care rendered prror to the patrent s
discharge from the emergency department or the obstetrlcal or surglcal suite.

g



':burden of ~proof rested upon DrL Goldstein to establish his afﬁrmative defense. Dr :Golds'tein failed
to produce any- evidence at all that his patient or patients were not medically stable. Because'»
. | Respondents failed to offer even a modicum of ev1dence on medical stablhty, the trial judge should ,
‘A ~have determined as a matter of law that the 'obstetric emergency exception did not-apply.-
Respondents first .10ffered the testimony'of the .Defenda'nt Dr. Goldstein,. both as a ‘fact
- witness and as an obstetrical expert He determmed in h1s expert opinion that he did not breach'

the standard of care in terms of pulhng too hard K Usmg exhibits Dr Goldstein explained that .

dur1ng shoulder dyst001a “The baby should be. getting oxygen . I’'ve seen true knots ‘double

- true knots in the cord, but, you know, we can’t see the cord so you know the baby should be

getting adequate oxygen ”? (R p. 362, line 4-p. 363 hne 16) Dr. Goldstein also noted that :
. sometimes the umb111ca1 cord_ is wrapped tightly around the baby’s neck, but that “in this case, we
 were abie to slip 1t over the' headt”»(R. pv. 409, lines 12-25). - | |

| " Importantly, defense counselv did not even attempt to get Dr. Goldsteinto ailege under oath
 that hlS patients were not medically stable, either at adm1531on or at any other p01nt durmg the
cours-e of labor and delivery. He did not prov1de 'any-such‘testiinony regarding Genes1e s statet:
~ when she first entered the hospital for 1nduct10n nor did he prov1de any such testimony regarding 2
’ her state throughout the course of her labor' and delivery. Dr. GoldStein 'failed to provide the same

~ with regard to Bryson Moreover he made clear he did not believe there was rlsk of brain damage

‘that Would have Justiﬁed us1ng excessive traction 1n this case. (R p. 489, lines 18- 23)

° He made such a determination despite testifying under oath that he didn’t think there was a standard of care for
traction, (R. p. 455, lines 6-15), that he didn’t know whether it would be inappropriate to apply more than gentle
traction, (R. p. 456, lines 6- 13), that an obstetrician. simply uses “the traction that’s necessary to get the baby
- delivered,” (R. p. 471, lines 8-10), despite having no memory of being trained to avoid using more than gentle traction
" (R. p. 466, line 22-p. 467 line 2), that he had no memory of how much traction he used at any point durmg Bryson’s

delivery (R. p. 473, lines 4-7), that he had no memory of how much he pulled any time he’d encountered shoulder .

_ dystocia (R. p. 474, lines 8-12), and despite Dr. Goldstein admitting that he was not quahﬁed to offer any opimon on
what caused Bryson 8 injuries in this case. (R p. 476, lmes 14 20). :



‘ Responderrts calle.c‘l“as their next ohstetrical expert, Dr. Gower. Dr. Gower provided his
| 0pinjion regarding tyhy, generally, shoulder dystocia is _consjde_red an errrergency. (R. p. 510, l‘ines\‘
. 21-p. 511, line 1). In sﬁpport, he set forth the general riske associated with shoulder dystocia and »
the injuries which may eccur.lo ,‘However,'despite going over what rs geherelly k‘nown"to be the
risks of the condition, he mede no effort to discuss :which were present in this eese at the tirn'e
Bryson was about to he delivered. He made no assertion whatsoever that either mother oir babyfn '
- this case were not medically stable, from the thne of édmissior_l and thr_ogéhout labor a'ndld'elivery.'
When.as'kved if there was an'y indicatiorn that Dr. 'Goldstein feared for the'baby’s hfe, Dr.
: :‘Gower had to c_once_de, “No, I didn’t have any indication of that.’; (R. p. 570; lines 16-19). When |
| asked if he had any ﬁnderstandihg that Dr. Geldstein' was eoncerned that there vt/as an imminent
Arisk_of brain dzimage, Dr. _GO\.Nerres;‘)onded, “No, I don’t haye any indication about what he wae
‘ thinkir_ig abeut that.” (R. p. 571, lines 20-25). Agaih, defense counslel did not eveh’ try to get Dr.
- Gower to contend under oath that either mother or child were not medically \stable upon admission
to the hosp1ta1 or even at any other pornt in time throughout labor and dellvery |
o Fmally, defense counsel offered the expert o-p1n10ns of yet another obstetnereh ADr‘ Salley '
Dr. .Salley said Dr. Goldstem did not breach the standard of care. He offered the opinion that
~shoulder dystoeia is-an obstetric emergency and set forth the potential riske associated \;vith the
encou'nter." éRi p. 723, linee 15-18). Agairi, 'hewever, Dr. Salley never opined th.at mother or child
were not mechcally stable at admission, or at ahy other time threughout the cqurse ef labor ehd
delivery. "Again',‘defense counsel did not wish te ask Dr. Salley for his oplnlon under oath of

whether or not mother or child was not medieally stable.

10 This discussion of potential risks and injuries did not seek to separate out Wthh were caused by the condition and
which were caused by mismanagement of the condition. :

.10



The only evidence from any source presented onthe subj ectrcame from Appellants’ witness
Dr. Michael Hall. Dr.v Hall answered questions related to Whethereither the mother or her infant
 was nredrcally stable. When asked, he 'statedunequivocally that neither child nor mother'Was‘,not :
| medically stable from admission to delivery; (R;.p;. 859, lines 2-16). Therefore, the only.testinaony
“ever presented by any party on yyhether :or not a patient was not medically stable came from -
Appellants’ e'xpert witness, whoernphatically;stated that mother and child were rnedically stable‘
throughout admission, labor, anddelivery.’ o | |
Defense-counsel wholly failed to offer evidence in support of one of the required elements
- to prove the ohstet_rical ,emergency'afﬁrrnative defense.: D,espite presenting testimony'ﬁom three
' _different,obstetrical experts,' it couldvnot get a single one to assert on the record, under oath, that
Genesie Fulton was not medrcally stable, elther at the time of her admission, or at any pornt
thereafter up to and through her del1very of Bryson Defense counsel could not geta srngle wrtness
Vto assert on the record that Bryson F. was not medrcally stable at any pornt from Gene51e S
admlssron to the hospltal up through Bryson s birth. For this reason, Respondents afﬁrmatrve
defense farls as a matter of law For this reason, the obstetrical emergency exceptlon should not
have been charged to the jury and should not have .been placed on the verdict form.
Desplte the total lack of evidence on thrs point, the 1s‘sue was presented to the jury and the
- jury found that the obstetrlc emergency exceptron applled The jury then found that that the»
defendants had not breached the. helghtened gross neglrgence standard and found for the defense
: (R pp 9- 10) In hght ofthe j Jury s deterrnrnatlon Appellants were clearly prejudlced by the court’s |
erroneous: de01s1on. Accordrngly, Appellants respectfully request that this Court reverse the trial .
court’s denial of Appellants’ 'rnotion for a new trial absolute .

D Respondents Falled to Present Any Evidence that Any Patlent was in
Immedlate Threat of Death or Serious Bodlly Injury.

1



: Similarly, ReSpondents .did not present evidence that there was an immediate threat of
death,or serious bodily injnry from the condition of shoulder dystocia. The.suggestion that brain
injury or death may follow‘sho_ulder_dystocia' merely states the reason why it is important for
: obstetricians to comply with standards of care for safe resolution of s:houlder dystocia; Shoulder
d}./‘stocia i_tself 'Adoes not.represent an immediate threat of death or serious bo‘dily injury. It is only
the failure to r'esolve the shoulder dystocia in acc0rdance - with the standards of obstetrical care that
~ creates the potential risk of death or serious bodily 1nJury | '

" Dr. Goldsteln conﬁrmed that Bryson was delivered before there ivas any 1mmed1ate risk or
threat of brain damage (R p 489, l1nes 18 23) Dr. Gower confirmed that Bryson was not at_
‘immediate risk or threat of death (R p. 570 lines 16- 19) or brain damage (R p- 571, lines 20- -25).

} | Dr. Hall confirmed the same. (R. p. 857,'~p. 17-p. 859, line 1).

| .Because the evidence consistently shonled Bryson was delivered before there was any
immediate threat of death or‘serious bodily injury, the obstetrical emergency affirmative defense,
by its ow‘nnterms,‘does‘not,apply. Thus' it ‘shonld -not have been charged.‘Charging the statute
prejudiced Appellants by _requiring proof of gross negligence for them to recover, when the law’
permits them to recover for all damages'caused'by ordinar}./ medical negligence. For this reason,
. the trial coilrt erred in chargmg the statute and Appellants are entitled to a new trlal

L THE TRIAL COURT ERRED IN FAILING TO CHARGE THE JURY ON THE
- CORRECT AND COMPLETE DEFINITION OF GROSS NEGLIGENCE

The trial court erred in failing to charge the jnry the correct and complete definition.of
~ gross negligence. Aﬂer leaming that the trial court intended to charge the jury on the emergency'
exception statute, despite Appellants argument that Respondents had not presented ev1dence on
‘_ all elements of the affirmative defense, Appellants sought to ensure that an accurate and complete

definition of gross‘negligence he'charged to the jury. The trial .judge indicted he only intended L |
| | | | 12 . | o



‘charge the 'jury that gross negligence was deﬁned as “the failure to exercise even the slightest
care,” Appellants requested the trial court charge the remaining relevant and appropriate language
"(R p. 902 line 4-p 902 line 12) To this request the tr1al court replled “there s JU.St gomg to be
T a short deﬁnition on what gross neghgence is.” (R p..902, llnes 13- 16) Indeed the jury was
charged only that ‘[glross negligence is the failure to exercise even the slrghtest care....” (R p.
921, lines 14 15). The error was compounded by this 1ncorrect and 1ncomplete deﬁnltlon being
}.placed upon the Verdlct form (R p- 9- lO) | |
The j Jury determmed the emergency obstetrical exceptron applied (R p.9- lO) The verdict
) form remlnded the jury that now the Plaintiffs must prove gross negligence. The form stated that
gross neghgence was defined _as ‘a failure to exercise a slight degree of care.” R. p. 9-l0»).i :
| Ultimately, the jury concluded that the plaintiffs did not prove that the defendants ,failed to exercise
‘a slight degree of care. (R.p. 9—16). E i |
“The c1rcu1t court must charge the current and correct law to the j jury.” Daves v. Cleary,
| "355 S.C. 2l6 224 584 S.E.2d 423, 427 (Ct App 2003) (01t1ng McCourt by and through McCourt .
| V. Abernathy, 318 S.C. 301, 306, 457 S.E. 2d 603, 606 (1995)). Addmonally, Where a request to
charge is timely made and involves a controllmg legal principle, a refusal by the trial judge to
: charge the request constitutes reversible error.” Baker v Weavef, 279 S.C. 479, 309 S.E.2d 77()
(Ct. App. 1983) (citing Eaddy v. Jackson Bea;,zy‘ Supply Co., 244 S.C. 256,136 .E.24 297 (1 964))..
' Appel_lants speciﬁcally requeSted the trial court charge the jury that gross negligence also‘

means “the absence of care that is necessary under the circumstances.” (R. p. 902, lines 9- 10) In‘

: ~ defining gross neghgence the Supreme Court has stated:

Gross negllgence is the intentional conscious failure to do something which it is
incumbent upon one to do or the doing of a thlng intentionally that one ought not
to do. Etheredge v. Richland County School Dist. 1,341 S.C. 307, 534 S.E.2d 275
(2000) It is the failure to exercise slight care. Id. Gross negligence has also been
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defined as a relative term and means the absence of care that is necessary under the
circumstances. Hollins v. Richland Counly School Dist. 1,310 S.C. 486,427 S.E.2d
654 (1 993) ' .

Jinks v. chhland County, 355 S.C. 341 345, 585 S.E. 2d 281, 283, (2003)

- The Court of Appeals has acknowledged the same, notlng, “The Supreme Court has held that
. ‘gross negligence is a relative term, and means- the absence of care that is necessary under the
_ c1rcumstances > Rakestraw v. South Carolzna Dep’t of Hzghways & Pub. Transp., 323 S.C. 227,
' 231, 473 S E.2d 890, 892 893 (Ct App 1996) (quoting Hollms V. chhland Co. Sch Dist. One
- 310S.C. 486, 490, 427 S. E 2d 654, 656 (1993))
4 Appellants requested that the trial court give the correct and. complete deﬁnition of gross )

‘ negligence, one encompassing theifull description of the term as given ‘by the South Carolina -
Supreme Court. Limiting ther charge to “failure to "exer'cise even the slightest care ? and.then '
repeating this incorrect and 1ncomplete deﬁnition on the verdict form prejudiced Appellants The
short hand charge read to the Jury did not fully explain the concept of gross negli gence. lnstead it
presented the .Jury with only the most constricting, defense onented language that is found in the
'case law With the concept only partially explained the j Jury could not have correctly understood;
the term and could not have correctly applied 1t to this case. See Berberich v. Jack 392 8. C 278 |
294, 709 S. E 2d 607, 615 (201 l) (holding that the trial court’s declining Berberich’s request to
deﬁne the- concepts of ordlnary negligence verses recklessness had “the potential to confuse the . .
Jury and skew the apportionment of fault in a:manner that favored the defendant ” and reizersrng
iand remanding for a new tr1al) The ‘manner 1n “which the jury was charged did not accurately ‘
reflect the concept of gross negllgence in South Carolina and skewed the deﬁn1t1on in a manner
'that favored the defendant. Therefore Appellants were preJudlced by this error. Accordlngly, ‘
Appellants request this Court reverse the decrsron of the trial court and remand this matter for a

new trial.
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'~ CONCLUSION

: For the reas‘ons stated, - Appellants respectfully submit that the trial court’s denial of

Appellants’ Motion for a New Triai_l Absolute should be reversed; with the case remanded for a

. -new trial.
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