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STATEMENT OF THE CASE

Appellants hereby adopt and incorporate by reference the Statement of the Case as set forth
: 1n Appellants prior Brief.

RESPON SE TO RESPONDENTS’ STATEMENT OF FACTS

Appellants object to Respondents Statement of the Facts to the extent it includes factual -

.inaccurames, contested factual matter, and misstatements. This 1ncludes sta_tements unsupported

, hy citation, such as Respondents’ contention that Dr. C»}oldstein “immediately to_okthel 'appropriatev

measures to address this medical emergency.” (Resp. Brief. p 3). | |

| Respondents ‘acknowledg'e that Dr. ‘Goldstein’s first attempt at an epi_siotomy was

" inadequate, thereby requiring Dr. Goldstein} to take time to cut a second. Howeyer; despite'cutting
the mother twice, Dr..-'Goldstein stated he still “was unsuccessfulin being ahle to jam rny hand into
- the vaginal canal .,'. ‘. .”(R.‘ p. 458, lines 18-20; p. 461, lines 14724). Additionally, Respondents do
not dispute that after Dr.' Goldstein was unahle to ‘resolve the shoulder dystocia that he called to
“get someone in here, get someone in here It doesn’t matter Geta doctor anybody. Get someone

" . in here.” (R p- 269 lines 2-4). Indeed Respondents acknowledge that Dr Coker came to the
room and resolved the matter, ultimately in less than a minute. (R. p. 487, line 25-p 488, line 2; -

| p- 648 l1nes 3- 13) In Dr. Goldsteln s own words “he came, he saw, he conquered and he left.” -

(R. p. 487, lines 12- 21) In Dr Coker’s words he stated “Well, I've done what I came to do.” (R

" p. 648, lines 9-10).

Respondents highlight the APGAR scores, Wthh are known only after delivery. Dr.
Goldstein explained the APGAR scores showed that “the baby was 1mprov1ng ” (R p 411, line
| l). Respondents s1milarly draw attention to the-cord blood gas, which is also not known until aﬁer
delivery. The cord l)lood éas of 7.19 was one one-hundredth below what Dr. Goldstein explained
he likes to see.’(R. p- 41'1, lines 14-16). Finally, Respondents note the presen'c:e of a nuchal cordv,' ~
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which Dr. Goldsfein explained in some cases may be tight, but “in this case, we weré aﬁlé to slip
it over the head.” (Rp 40§, lines 17-25). Importantly, Respbndents cité no testimbny _thai any of
"the aforementioﬁed,‘cohsi:dered aione of to gethef, caused either mo‘_[her or child tf’ not be medically
‘stable. That is because no \‘yitn‘ess offered téstim(_)ny the ﬁéther or child was n(;t medigally.staﬁlé.
vResp'o‘n'dents do not dispute fhat‘Géf;es'ie was a co;llbliant patient. Réspohdents do not .
dispute that sh'e was induced because of héj distance from the hospital and not 1t):ecause of any
~ perceived erhergeht ciréumstaﬁc‘es. Additiohally, késpondénts do not dispﬁté that there were"_n(‘)A
concerns for the mqther or child’s we!l-beihg at admission. Dr. Goldstein never asserted there was
‘any great coﬁcem fro'm: adfniséion to the time Genesie was reédy to start pushmg o
' Finaliy, Appellzints not.e that 'Respéndents présentea partial excerpts of .t'eAstiAmo‘n_y frorﬂ’ Dr. |
Gomez-Carrion, Appellantsv’. obstetric expeft witness, that werevelicitéd oﬁ.cross. A .rAno're accﬁrate
preséntatién of her tes"cimony reveals that Dr. Goimez-Carrion 'stated that, based on-Df. Goldste-in,’vs~
6wn sworn testimony, he did not exhibit the knowledge and experience needed to safeiy fesolve ‘
shoulder dyétbcia. R.p. 1 16, line 19-p. lli 7,- line 12). She noted that the standafd of care required
ha physic;iari to ﬁot go beyond usiﬁg gentle _Vtractic;;l ;Vhen‘ménagirig shéﬁlder 'dystocié, éhd VD‘r. |
AGoldsteiAn-’,s: deposition testimony showed he was ﬁdt even aware that thisvwas"th;e lstanda;rd. R. p
118, line 1_6-l22). She expléined' the standard of care.reqﬁires the physi;:ian to instruct the mother
. to stop ‘pqslhing after shoulder dystocia is diagnosed and that Dr. Goldstein failed to do S(;_, (R. p.
120, line 5-13). Dr. Gomez-Carrion éxplained why Bryson’s perménen_t brachial pleXus Biﬁh :
| injufy Wés'causéd by Dr. Goldstein’s éxéessive pﬁlling, (R. p. 126, lines 1 1-22)’7th'rough the use of

_ illustrations and recitation of transcript testimony. (R. p. 124, line 16-p. 128, line 1)." Dr. Michael

! In their statement of facts, Respondents include the opinion of a neurologist, Dr. Jacobson, under the subheading
“Expert Opinions on the Standard of Care,” that the amount of traction used by Dr. Goldstein, an obstetrician, during
Bryson’s delivery was not “excessive.” It is unclear why Respondents sought to elicit obstetric standard of care _
opinions from a neurologist at trial. It is also unclear why Respondents would highlight such incompetent expert
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K. Hall, Appellants’ rebuttal obstettic expert Witness, similarly highlighted deficiencies in the care
provided by Dt. Goldstein‘t')ut also. went on to explain why both mother and infant were in fact
medically stable thioughout the deliuery. R.p. ‘85'9, lines 2-16). Dr. Hall’s testimony was the only
' "testim'ony presented‘by' any.’ Witness 'rega"r‘,ding Wnether a patient_ wes or was not medicall.y- stable.
| | | ARGUMENT

1. - THE TRIAL COURT ERRED IN FAILING TO FIND AS A MATTER OF LAW .
- THAT THE OBSTETRIC EMERGENCY STATUTE WAS INAPPLICABLE
' TO THIS CASE.

A. Introductlon

A statute that grants a physlc1an 1mmun1ty from the consequences of h1s negli gent acts that
’disabl'e and disfigure an infant is a statute in derogation of the common law. Respondents do not
dispute this.. Furtner, Respondents do nct. dispute that the neglligence irntnunity statute must
therefore ‘t)e strictly ccnstrued,-in a manner thvz.it d‘isturb's establisned commonla‘w only to the entent
necessary to affect the clear tntent. of the legislature.2 Respondents acknouvledge: that the
negligence immunity st‘atu'te_ is an 'afﬁrrnetive cnlefense. They acknowledge that as such, the
" defendant’ physicién beurs the burden of pro_\}ing all elements of the defense. Despite. this')»- :
admission, Respondents sttll fail to cite ar’zy‘teS'ti'rnOny that either Bryson or his mother Genesie‘

‘were not medically stable, undet any deﬁnition3 of medically stable, at any point in time from -

witness testimony in an appellate brief. To be clear, Neurologists are not obstetricians, do not deliver babies, have
little to no experience beyond a rotation in medical school delivering babies, and have no understandmg of whether
an amount of traction used by an obstetrician is excessive or not. ’

2 Se'e also Velazquez v. Jiminez, 172 N.J. 240 257,798 A.2d 51, 62, (N J. 2002) (noting courts give *“‘narrow range’
to statutes granting immunity from tort 11ab111ty because they leave ‘unrepressed injury and loss resulting from
wrongful conduct.””

3 The assertion by Respondents that Appellants did not request a jury charge deﬁmng medically stable misses the crux
of Appellants’ argument. The argument is that Respondents offered no evidence or testimony that a patlent was not
. medically stable under any definition. Therefore, the issue should not have gone to the jury. It is not a matter of the
element being left undefined or improperly defined. It is a matter of the element being wholly ignored. For this reason,
Appellants have not sought to define “medically stable.” Nevertheless, Respondents cite to two wholly irrelevant
definitions of “medically stable” in their brief. The Am. Jur. 2d Worker’s Compensation definitioni makes no sense’
" outside the context of workers™ compensation. . Similarly, the EMTALA definition is irrelevant. In fact, despite
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= admiSsion to discharge. Th'erefore, the trial ._court erred in failing to ﬁnd as a matter of law that,the ‘

_‘ obstetric emergency exception did not apply in this case. Additionally, Respondents have put forth
no challenge to Appellants argument that if the issue was improperly presented to the j Jury, then
Appellants were prejud1ced by this error. . . |

. B. Respondents Stlll Fail to Present Any Testimony that Any Patlent was Not
Medically Stable at Any Point in Time, From Admission to Discharge.

Respondents gloss over their failure to establish this requlred element by highllghting the
A strength and extent to which they satisfied other required elements of the afﬁrmative defense. This ‘
s most obvious in Respondents Statement of Facts, where Respondents present_ ’facts under
' subheadings ,f‘Evidence of obstetrical emergency” and “evidence of imminent danger.”
Conspicuously absent from the "statement of facts is a subheading under which evidence supporting
- the third element, “medically stable” is included. ‘This is because no such evidence ekist’s. Despite
l(espondents best efforts to argue otherwise, the purported strength'of any two required elements
do not Splll over and satlsfy the unsupported third.
Because Respondents failed to address this issue Vl/lth any witness at trial they now present »
scattered transcript excerpts collected and pieced together- ad hoc in an attempt to show the patient
* was not medically stable. No amount of scouring the record; however, will reveal : any testimony )
that either mother orl. child were not medically stable at any point during yvhich Dr. Goldstein .vyas
responsiblefor Genesie’s labor and delivery. Argument by attomey from evidence pieced together
ad hoc does not supplant the need for competent\testimony admitted in evidence that the‘ patient

was not medically stable.

acknowledging the EMTALA deﬁnition does not correspondent to a medical definition, Respondents nevertheless
“discuss how they would have satisfied this non-medical, statutorily-specific definition. But again, Respondents ignore
that no witness presented testimony that a patient was not medically stable, even under these inapplicable definitions.
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Not only do Respondents"' ad ‘hoc attempt fail to actually_ cite any testimony that a patient.
was not medically stable, it also. conflates the elements “genuine emergency’; and “immediate
threat” with “medically stable."’ This is evidenced-hoth by the failure to include a section presentin_g
- evidence that the patient was'not medically stahle‘ in their Statement of Facts and. from.their _

' Aarguments. 'Respondents note that there “w.as’a'mple testimony about the dire risks ... . .7 (Resp.
Brief p. 14). A risk or'a threat is a posszbzlzty Pomting to a threat does not demonstrate that
, somethmg is actually affectmg a patient causing them to not be med1cally ‘stable. Moreover
Respondents’ argument of a purported .paradox further hi ghlights their conflation of the elements. |
To attempt to show a patient was not medically stable,.Respondents cite the trial' judge?s testimony-
'that“[i]f Iwasina spot Where eight minutes might get cerebral palsy 'or .dead I would consider |
that to be an emergency " (R. p 842, lines 16- 18) Respondents are exactly r1ght This ev1dence B
may mdeed show that there was'a genuine emergency. However it says nothmg about medical B
stability and merely conflates the elements of emergency or 1mmed1ate thre_at w1th‘med1cal
stability. |

'The' statute as written proyides three'distinct elements which must be satisfied. Thus it
follows that the criteria by'which one must determine medical stabilityv or instability is different
from how one determines the presence of a genuine emergency and whether there is an immediate
threat of death or serious injury. One element cannot be a mere restatement of the others,‘ as this .
would render language from the statute superﬂuous and without purpose. See In re }Décker; 322
S.C. 215, 219 471 S.E.éd 462 4:63 (1 995) (“A statute should be so.construed that no word‘,clause,.
sentence provrsion or part shall be rendered surplus age or superﬂuous 82 C. J S. Statutes §-
346. ) Therefore the: statute as written recogmzes that while there may be a genuine emergency

rw1th an 1mmed1ate threat of serious harm, the patient may nevertheless be medrcally stable If the



: patient is medically stable; then the physician is not' shielded from responsibility for the harm
. caused by his neglrgent acts.
The defendant Dr. Goldstein, was called to the stand and qualified as an expert witness. |
- He never offered any testimony'that in his opiniOn either of his patients were not medically-stable,
.pursuant to any deﬁnition; at any point in time that Genesie and Bryson were under his care.
Defendant obstetric expert Dr Gower was called to the stand. Like Dr. Goldstein, Dr Gower never
: offered any opiniontliat either patient was not medically stable. Defendant obstetric expert Dr.
Salley tlien took the stand. vAg'ain,l like the two preceding experts, he too failed to Offer any opinion |
‘as to yvhether either patient,wa_s not ‘medically kstable. Defendant neurology expert Dr. J acob_son
took the stand. He offered no opinion that either patient was not medically stable. l\Io witness ever
offered any'testimony that either mother or child, tliroughout the course of labor and delivery under.
.the care of Dr. jGoldstein-, were not medically' stable. Tlie issne simply went unaddressed.>
" In response to Appellants? argnment_th'at Resp.ondent_s presented no testimony that apatient
- was not medically stable, Respondents now appear to argue that it was within the jury’s proyince :
to reacli the conclusion that a patient was not medically stable by inferring as much from the
: sparsely scattered facts crted to in Respondents brlef This. argument however 1gnores the fact
- that determmation of patient’s medical condrtion is beyond the ambit of common knowledge and

learning. Special training and learning is necessary to opine on a patient’s medical condition. See

. . . : s -
4 Unlike this case, in a situation where a patient is actually determined to have been not medically stable, an additional
question may arise; should a physician be afforded immunity under the statute where it was his negligent :
mismanagement of the patient which led to the patient becoming not medically stable?
3 Why defense counsel would not ask their experts to offer opinion on whether G}enesre or Bryson was not medically
stable is uncertain. However, it does not matter whether the question was not asked for fear of what answer would be
received from an under oath witness, or whether it was simply an oversight due to defense counsel being accustomed
to the role of defending and not proving elements of a case. In either scenario, the element went wholly undiscussed
and therefore Respondents’ affirmative defense failed as a matter of law.. :



 Botehlo v. Bycira, 282 S.C. 578, 583, 320 SE2d 59, 62, (Ct. App. 1984) (“The reason for
requiring expert 'testimony is that matters ‘of. proper diagriosis and 'treatment ordinarily i_nvolve
technical knowledge beyond the ken of laymen.” v(emphasis added)). Our Conrt.has noted, “Expert
-ev1dence is required where a factual issue must be resolved with scientific, technical, or any other
| spemahzed knowledge ” Watson v. Ford Motor Co., 389 S. C 434 445 699 S.E.2d 169, 175
(2010). Watson explalned that “expert testimony is necessary in cases in which the subJect matter
falls outsid‘e the realm of ordinary lay knovvledge.” Id. See also Dawkins v. Union Hosp. Dist., 408
| S.C. 171, 1%7, 758 S.E._2d 501, 504, (2014) (noting that because'medical knowledge is generally

outside of a juror’s common knowledge' expert testimony is required); Honea v. Prior, 295S.C. "

526 530, 369 S.E.2d 846, 849, (Ct. App 1988) (noting that to be quahﬁed an expert must have o

knowledge sufﬁ01ent to ¢ enable the person to give guidance and as51stance to the jury in solving a

problem about which the jury’s good judgment and average knowledge is inadequate”). .

i‘ Th‘e only competent opinion on the matter came from Dr. Hall, who stated .nnequivocally |
that the patients in this‘case were medically stable. Res'pondents offered no testimony from anyone

' that. a patient was not medicaily stable. Given the absence of any testimony that a patient was not

medically stable, the )trial judge should have determined as a matter of law that the afﬁrmative

~ defense had not been estabhshed and the 1ssu.e should not have gone to the Jury

Even assuming a Jury had the knowledge and training to analyze and diagnose a patient s .

: medical condltlon, the evidence referenced by ‘Respondents does not allow the inference of : ‘
medical instability to'be drawn.‘ Respondents point to only one piecelof information that Dr.
Goldstein could have been aware of dnring his.management _of Genesie’s labor and delivery;»the

-presence of a nuchal cord. Unfortunately_ for Respondents, no witness offered any testimony that.

* the nuchal cord in this case caused any issues, let alone that it was a basis ,from ‘which a witness



R could,opi'ne that Bryson was not medically stable. 'l"he best Dr. Goldstein could do is describe the
ways a nuchal cord sometlmes might affect the .baby and des_cribe other situations where he had
. been faced with more complicated nuchal cord presentati_ons; Thue, at best, he described hovy a. .

nuchallcord 1n some situations poses a risk to'th‘e baby..Notably, 'he_never stated that -the»nuch‘al.
- cord in this case had any‘effect at all on the child; that the cord was tight; knotted, or wrapped.
‘ multiple t.imes‘ around the infant"s neck; or that ithis 'child was not medicallyjstable. In fact, Dr.
" Goldstein said on rnu_ltiple occasions that 1n this case, allhe had_ to do was slip the cord over the }
infant’s head.'é He never stated the Apresentatlon.of the nuchal cord caused any ilvss-ue and vcertainly A

did not state Bryson was not medically stable as a result of or due to the nuchal cord.

6 At trial, Dr. Goldstein explained:
Q: Now, explam to us, in this s1tuat1on [shoulder dystocial, is the baby getting oxygen.

A: The baby should be getting oxygen. I mean, here's the placenta but you can't see the cord here
so, you know, the cord could be, you know, trapped between the back of the head, or the cord could
be wrapped around the neck. I've seen as many as three wraps around the neck. I've seen true knots,
double true knots in the cord, but, you know, we can't see the cord so, you know, the baby should
be getting adequate oxygern. ‘

Q: When you say it's wrapped around the neck, what are you talking about?

A: I'mean some babies have long umbilical cords and during the process of growth and development
the cord becomes looped around the neck and, you know, sometimes it can be real tight and that can
-- you know, when the baby has a contraction, or when the mother has a contraction and pushes on
the baby and pushes the baby down, the cord can constrict around the neck and it doesn't cut off the.

. breathing of the baby, but it cuts off the blood supply to the baby which is where the baby gets the
oxygen.

(R. p. 363, line 7-p. 364, l1ne 3).
Dr. Goldstein cont1nued )
A: She had a nuchal cord and fortunately we were able to reduce the cord over the baby’s head.

* . Q: Okay. Now, l want you to stop right there and in your delrvery note, I want you to explam the
medical significance of where the nuchal cord was. .

- A: The cord is looped around the baby s neck so, you know sometrmes these are tight nuchal cords
and when they're tight then they, they compress the umbilical cord and that compresses the blood
flow to the baby and reduces the baby's oxygenatlon durlng labor and during pushmg

. Q: 'Okay. And when you saw that the nuchal cord was wrapped around the babys neck what d1d
you do? ]
A: Well, fortunately, in this case, we were able to slip it over the head.

Q: 'Okay.. What I'm trying to find out is what does it mean when you say nuchal cord reduced. -
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~ The remaining twoipieces of inforrriation cited by Respondents are also of no assistance. ‘
Like the nuchal cord these facts exist alone, without any discussion of how they. support a ﬁnding '
‘a patient was - not medically stable Respondents first note the infant had a pH score of 7.19. The ‘
vonly testimony offered concerning the Significance of cord blood gas- at 7.19 came from Dr.
Goldstein, who sated, .“T'hat shows that the pH Was a little bit low. We like to see‘lthem- aboye _7.'2.” :
(R; p.- 41 li; lines 12-16). Dr. Goldstein’s cornment that the cord blood gas was one one-hundredth
below whathe likes to see is a far cry from opining that the patient was notrnedically stable. Its
. significance and effect ona patient’s'medical condition Went unexplained. It si}rnply exists asafact
: iintied to the questiOn .of whether or not a patient was or was n_ot medically stable. If it indeed
showed the patient was not medically stable, certainly defense counsel \ivould have asked one of
the witnesses to offer such opinion. They did not, and we are left only with conj ectureconcerriing
' why Respondents would not put the question to itheir witnesses.

Similarly, Respondents noted the APGAR scores were low, but again, there was no
eVidence or testimony regarding how this affected or related to a patient S medical stability
VRespondents have simply noted that the APGAR scores were low but left this fact untied to any
discuSSion or opinion regarding how this impacts or affects a patient’s medical stability In fact,
- Dr. Goldstein explained the APGAR scores were going up When rechecked and,holw-that showed
the baby was improving. (R. p. 410, line -21-p. 411, line 6). . |

Respondents discuss Dr. J acobson’s testimony of th‘e. APGAR ‘scores. Dr. J acobson never
stated the 'scores had anythingto ‘do with or related to a ﬁnding that a patient was not medically
stable. Theltestimony cited by Respondents reveals as rnuch. Dr. Jacobson offered comrnent on

the APGAR scores only in terms of how they related to causation of the injury; he said nothing

A: That means that we slipped the cord over the baby's head and reduced it from being around the
baby s neck (R p. 409 lines 12-p. 410 line’ 4)



about medical stabrlity.‘ Dr. Jacobson stated it rzvas his opinion that the low}AAPGAR score rneant
the baby’s tone was tow, and that this might make the infant rrrore vulnerab_le to injury. (R.-p. '6‘69,
" Line 11-p. 6;70, line V13). Dr Jacobson explained that While»the APGAR score‘.vsv/as low at birth .".‘it
, perked up pretty quick after birth.” (R. p. 670, p. 23-25). Like Dr. Jacobson, defendant expert
w_i’tn‘essDr. Salley discussed the tow APGAR score only when prcviding his opinion as to the
cause of Bryson’s brachial plexus birth injury. (R. p. 746, line 1-3). He made no comment at all
concemmg whether it permltted a determmatron that a patient was not medlcally stable or how this
affected the patlent |

Finally? Respondents fail .toi explain how- Dr. Goldstein could have pessi_bly been aware of
the‘ccrd blood gases or the APGAR score while'he' was rnanaging Genesie’s labor and dehvery.
By their nature, neither can be.known until after the infant is born. Cord blood gases are taken
from the umbsilical cord after birth. The ‘AP:GAR score is a score taken at one, ﬁve;-and ten. mihutes
after birth. Hypothetically, eveh if an expert had attempted to rely orr this informaticn to offer the
‘ opinioh that a patient was not medically stable, (again, no such opinion was' ever offered by any
witness), such evidence would be entirelsl irrelevantto what Dr. Goldstein or anyone else could
‘have kncwn» while he was delivering Bryson. As this evidence could not have been known during
the delivery, it is not competent evidence to find the patierlt was not medically stable.

Sodth Carolina casenlaw makes clear that our Courts abhor the evalaatioh of a medical
:malpractlce case through the lens of h1nds1ght See e. g Keaton v. Greenville Hosp Sys., 334 S C .
488, 497 514 S.E.2d 570, 574 (1999) (notmg the purpose of a h1nds1ght charge is to eluc1date the
meanings of “similar circumstances” and “like conditions” as ‘they ex1sted when treatment was
provided, not What hindsight'.rnagf reveal.) The language of Section 15-32'-230" supports the same.

The statute as written makes clear that one is to assess the patient’_s status based uporr the conditions

‘i‘.O



then existing, when.the physician is caring for a patient .in a purported emergency situation. The
- statute reads, “the limitation on physicianliability . shall only apply ifthe patlent is not medically
stable . . . .” S C Code. Ann § 15-32- 230(C) To receive the benefit of h1nds1ght and facts.‘
unknown or unknowable to the physwian the statute would have to read “1f the patient was not A
: -medically stable. Dellberate‘use of the present tense is denotes the patient’s condition is to be

. evaluated based upon the facts then ex1st1ng and known by the’ physwian not under the lens of *
‘ hindsight, w1th the beneﬁt of facts now known that could not have been known by the phys1c1an

durmg hlS treatment and management of the purported emergency Accordmgly, 1t 1s mappropnate

- torely upon the APGAR score or cord blood gases as neither Were known until after the shoulder

dystocra had been resolved and Bryson was born.’

| C. Appellants Argue Respondents‘Failed to Offer Opinion that a Patient was N.ot.
Medically Stable, Not that Respondents Failed to Use Magic Words. -

Respondents did not ask their witnesses to Adiscuss _whether the mother or child were
medically stable du'ring the course of Genesie’s labor: Due to this failure, Respondents must now
misfframe Appellants argument a_s Va‘ criticism Aof a failure 10 use “magic wor_ds."’ .Respondents’
argument is without merit. - -

rThe cases discussing -“magic words” .01ted by .Respondents explam how an 'expert may
h express his level of certamty regardmg conclusions she reached The cases do not discuss how to
‘handle situations Where,_ the_expert wholly fails to offer any opinion. ‘They certainly, do ot stand -
for the proposition than an ekpert may fail to state anopinion alto'gether; and then allow counsel

" to argue what conclusions the expert might have reached.

" Appellants reiterate that neither of these facts were even used by a witness to support an oplmon that the patient was

not medically stable at any point in time. Indeed, no opinion was ever offered by anyone that any patient was not

. medically stable under any definition, at any time based upon any information, whether known or not known atthe - -
time the emergency was encountered : '
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Contrastmg the facts of this case to‘the case cited by Respondents makes the dlstlnction
clear In Gamble V. Przce 289 S.C. 538, 541 347 S.E. 2d 131, 132 (Ct. App 1986) Respondent
 set forth evidence at trial through an expert witness that the plamtiff had sustamed permanent
: disability. Id. at 541, 347 S.E.2d at 132. 'Appellant argued the plaintiff’ S witness--did nOt offer his N
opinion that the plaintiff suffered a permanent disability, “most probably.’? Id at‘54l, 347S.E.2d
'at 132. The Court essentially concluded'that any similar language such as “most deflnitely,"’
“deﬁnitely”- or‘"did” cause the injury'is sufﬁcient to show the expert holds his opinion with the -
requisite level of certainty. In the case at hand, the.concern is not the level of certainty of opi'nions
offered it 1s the total failure of Respondents' witnesses to offer op1n1on at any level of certainty |

Stallmgs V. Ratlzﬁ” 292 S.C. 349 356 S. E.2d 414, (Ct App. 1987) also cited by
Respondents, stated, “the_«critical issue was not a question involving medical knowledge and
judgment but simply'a question of yvho was telling the truth about whether [Defendant doctor]

disclosed the risk.” Id. at 354, 356 S E.2d at 417. The Court then noted that cred1b111ty of a witness

- isa questlon for the jury. In this case, the critical issue, whether a patient was not medically stable

clearly requlres medical knowledge and Judgrnent and is not a question of determining witness
credibility‘. Efforts to characterizethe releyant issue‘ as one concerning whether or not “magic_ :
\yords” were used is meritless. .In Stalliﬁgs ‘the defendant himself established that there was a duty )

‘ to disclose a partlcular r1sk and the only question was Whether he dlsclosed the risk or not. Id. -

D. Appellants Did Not Concede There was an Immedlate Threat

| Respondents contend Appellants conceded the defense had satisfied the element that there '
| be an “immediate threat of serious bodily injury or r death.” A review of what was _actually discussed "
| with thejudge reveals this is false. The excerpt quoted by Respondentsnotes only_acknowledgrnent e
b.y Appellants of the ‘existenc’e of a “threat” but at no point concedes the immediacy of the threat
as required by the obstetric emergency exception. Issue of concession aside, even if Respondents
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‘had satisﬁed this element, Respondents.still wholly failed to‘satisf}—/ the required medical stability
7 element in order to receive statutory protection from negligent acts. Stated differently, satisfaction
of the “immediate threa ”” element does nothing to rsatisfy the“‘medically stable’* elernent, and all
the elements had to be satisﬁed |

L THE TRIAL COURT ERRED IN FAILING TO CHARGE THE JURY ON THE
CORRECT AND COMPLETE DEFINITION OF GROSS N EGLIGEN CE

Respondents ‘appear to.. assert that Appellants ‘waived obj‘ection to the jury charge.
Respondents base 'this argurnent solely on the assertion that Appellants did not also citev to .
Appellants obJection to the footnote on the Verdict form that restated the j Jury charge However
in the initial brief;, Appellants stated the error of 1ncorrectly charglng the Jury “was compounded
by this incorrect and 1ncomplete'deﬁn1tion being placed upon the verdict form.”'(App. Final Br.
A p. 13). To be clear the issue on Appeal is the error in the charge provided to the j jury, in all manner'
by which the charge was presented to the jury. The Verdict forrn merely restated the obJ ected to, |
' 1ncomplete definition of gross.neghgence. As Appellants dedicated pages of dlscusslon concerning
their issue 'vtdth the charge, it 1s hard to understand how this'issue was waived. Nevertheless,-
' Appellants clarify that the issue ,appealed is the jndge’s failure to charge the | jury on the' correct
and complete definition of gross negligence, both as it was read to the Jury and to the extent the
~ objected-to charge was restated on the verdict form.% |
'The error in allowing the obstetric irnmunity from negligence statute.to 'go.the jury is
. compounded by the error of omitting all definition of what constitutes gross negligence. The :
deﬁnition of gross negligence was incompletely, and'th_erefore incorrectly charged to‘the- jury. .

Appellants requested the full, accurate, and cornplete definition be charged.., The court refused,

8 As Respondents pomted out, Appellants did in fact obJect to the 1nclus1on of the charge on the verdlct form at trial.
(R. p. 908, line 5- 14)
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stating it WOuldonl-y g.ive the jury a “short deﬁnition on what gross negligencegis.”i (R.p. 902, lines
'13v-16). The short deﬁnition cut out the very parts Appellants requestedi be .charged, thereby
- limiting r)\rhat constitutes. gross negl_igence under South Carolina law. ‘
A trial'judge rnust "‘declare the law” to the 'jl'iry. Baker v. Weaver, 279 S.C.2479, 482 309
SE2d 770, 771 (Ct. App. 1983) (citing S.C. Const. art. V, § 17 (1985)). The purpose 0fjuryt |
instructions is to enlighten the jury and aid it in arriving at a correct verdict.’ State V. Leohara’, 292 |
S.C. 133, 355 S.E.2d 273 (1987). Where a party requests«additional instruction involving a
substant1a1 feature of the case, it is preJudlcral for the tnal Judge to refuse to give the correct
1nstruct10n See Baker V. Weaver at 483 309 S.E.2d at 772 (stat1ng, “Because the requested’
* additional 1nstructlon 1nvolved a substantial feature of the case. .. it was preJudlclal to [Appellant ]
position for the trial judge not to have girlen the jury an instruction concerning those principles.”).
The trial judge failed to do exactly that; it failed to provide additional instruction 'to the
jury necessary for the jury to understand theconcept of “gross neghgence as defined in South
~ Carolina. The omission of the add1t10na1 1nstruct10n unfalrly constramed the definition of gross
' neghgence and what conduct .may constltute gross negligence, thereby prejudicing Appellants.
Respondents acknowledged in their brief, “This Court has defined gross negligence in a
number of ways’; and that “gross ne‘ghgence'is ia relative term, and means the absence of care that .A
| is necessary under thecircunistances.” HoZlins v.»Richland Cty. Sch. Dz"st. Orze, 310 S.C. 486, 490,
427 >S.E.2d-654‘, 656 (1993) (citaﬁons omitted). However, Respondents then argue that because
the Court charged part of the deflnition, the part most restrictive andfavorable to- the defense, that-
" the court correctly charged the jury on gross negligence.,Their argu_nrent ignores that gross
negligence :as: charged to .the jury narrowed What conduct was capable of heing considered gross'

L negh gence beyond what the full and complete definition would require.
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Finally, the»requested language‘is not a mere repeat: or restatement of the charged,‘ “even
slightest of care” language A review of the ] Jury cnarge in its entirety’ re\reals that no substant1al
- equivalent of the requested language was 1ncluded in the general instructions. (R p. 909 935)
* Therefore, it cannot be argued that the substance of the request Wasylncluded-elsewhere Alln ‘the
- charge. If requested addltlonal definition is an accurate reﬂectron of the law that has not otherwlse
been stated, and the definition may alter a jury.’slunderstanding ofa substantial feature of the case,
then it is prejudicial error nct to- charge the additional language The trial ccurt should not cllarge
only the definition most favorable to a srngle party, and omit other language necessary for the jury -
to accurately apply the law to the facts as presented In th1s case, such language was refused, and
Appellants suffered preJudlce asa result. |

CONCLUSION

For the reasons stated, Appellants respectfully submit that the trial court’s denial of
| Appellants’ Motion for New_. Trial Absolute should be reversed, with the case remanded for a

new trial.
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