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STATE OF SOUTH CAROLINA ! |
. ) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) | |
- Civil Action No. 14-CP-40-04661
Porthemos Curry, ) ,
: )
Plaintift(s), ) |
| ) ORDER
vs. )

. . ' ) . 23 -0
Carolina Insurance Group of SC, Inc. ) = 3
and Maurice Derrick, ) R T

' | ). AN
Defendants. ) T -
.. 5

- This ‘matter came. before the Court on Defendants’ Motian for"Slg%prhég
Judgment, as amended, filed 'Apri! _15, 2016, and the Plaintiffs cross-motion for
summary judgment, -as to the affirmative defense of release. A hearing was he!& on . !
April4 26, 2016, with Wesley R.l Peel, Esq. appearing on behalf of the_ Defendants énd |
Rachel G. Peavy, Esqg. and T. Jeff Goodwyn; Jr., Esq. appearing on behalf of the
Plaintiff.' Both parties waived 10 days' notice of hearing. | -

Qral argument was heard, and both parties submitted memorandum of law in

- support of their respective positions. Furthermore, the testimony of Plaintiff and

Defendants was before the Court, along with affidavits of Plaintiffs counsel. The Court
denied the Defehdanté’ Motion from the bench, and took Plairitiﬁ_‘s cfoss-motion under
advisement. | - |

- After careful revi'ew of the evidénce and ‘ap'plicable Iaw, the Court, as _diécussed
in further detail below, hereby grants the Plaintiff's Cross-Motion for ‘Surﬁmary

Judgment as to the affirmative defense of release, finding that thers was no genuine

' Defendants” counsel withdrew his Mation fue Sanctions, filed Aprit 23", during the course of ueaf argument.

1.




issue of material fact as to whether the Defendants were “fe!eased" from liability in this
.Iawvsuit by way of a'-settlément agreement entered into between Plaintiff ah_d Scottsdale
Insurance Company, a ‘prior de_fenda'nt‘ in this same matter. The Court, haVing
'preQiously denied the Defendants' Motion from the bench, incorporates such denial into
this Order, as outlined below. .

This lawsuit arises out of the .a!leged negligent failure to procure insurance
caverage for a vacant structure. (nitially, Plaintiff b'roughtrclaims against Scottsdaie?
Insurance Company, the issuer of the policy, forvbreach of contract; staﬁxtory bad faith;

vand comrﬁon law bad faith. The Plaintiff brought claims against Carolina tnsurance
Group and Maurice Derrick for negligence, later amending the pleading to add claimé
for gross negligence as against Carolina Insurance Group and Mr, Derrick.(_

The Second Amended Complaint, filed -October 1, 2015, alleges that "Defendants
Maurice Derrick and Carolina Insurénce are agents of Defendant Scottsdale.” Amend.
Compl. at 134.

it is undisputed that the Defendants have consistently deﬁiéd that they were
agents of Scottsdate in both their Answer to the Second Amended Complaint, filed
October zé, 2015, and in their Amended Answer filed April 18, 2016. See 114 of .

Answer and Amended Answer. Furthermore, the 'SO(b)(G) testimony of Caroiina
Insurance Groub and Maurice Derrick is that there is no agency relationship, or any .
rofationship, between Scottsdale Insurance and Caro!inav Insurance Group, as

excerpted below:

ro




Q.
Scottsdale?
- A
Q.
A

Q.
A..

Okay. What's the relationship between Carolina Insurance and -

We don't have a relationship —-
Okay.

With them.

-So, you have no relationship with -Scottsdale, no authority to bind

Scottsdale, and any conduct of you or the agents on your behalf is not the
conduct of Scottsdale, is it?

Correct.

You have not relationship with Scottsdale Insurance Company?

Correct.

Dep. Tr. of Carolina Insurance Group at pp. 26 -27, pp. 76-77.

Q.

Okay. Mr. Derrick, you're ndtremplOyed by Scottsdale Insurance

Company ar-any of its affiliates, are you?

- Correct,

In fact, you have no direct relationship with Scottsdale Insurance

Company as a producing agent in this case?
1 do not. |
You have na authority to issue a policy on behalf of Scottsdale?

| do not.




You have no authority to bind Scotisdale to a policy?
} do not.
« . . [Jn this transaction . . .you represented the interest of Mr. Curry? A

Correct.

© » 0 » O

And in doing this, you dealt with Tapco, who in turn ,represented'thé
interest of Scottsdale? :
A | éorrect; |

Derrick Dep. Tr. at pp. 90-91 |

In September\ 2015, the parties participated in a mediation confarence. At thét
time, Scottsdale Insurance_was still a defendant in the case. As a result of the
mediation and subsequent negdtiations, Plaintiff reached a settlement agreement with
Soottsdéle lnsurance: Company. -

On. November 25, 2015, counsel for Scottsdale, J.R. }Murphy, wrote a letter to
Plaintiff’s. counsel whereby he wrofe that he was enclosing a check, along with a
Relegse- (hereaftér “the Releasé“) and Stipulation of Dismissal for éignature. Wes(éy
'Peel. Esq. was copied on the Ietter;-however, a copy of the Release and Stipulation
‘were not provided to Mr. Peel at that time. Piaintiff did not receive a request for a copy
of the Release fror_n‘Mr. Peel until April 8, 2016. H is undisputed that the Defendaﬁts 'did.
-not contribute any money to the Scottsdale settlernent, and it is further undispuied that
there is no mention of eit\her Carolina lnsuranbe Group of SC, inc. or Mauricé Derrick in -
the Release. | |

Plaintiff executed the Release. Counsel for Carolina Insurance Group a'nd

Maurice Derrick executed the Stipulatioh of Dismissal as to. Defendant Scotisdale




lnsurancel Company. The Stipulation provided that “the Plaintiff’s case against the
remammg Defendants shall not be affected by this Dismissal” The StipUlation wae
filed with the Court on December 30, 2015 |
Discovery continued in the case following 'Scottsdale's' dismissal. With a date
certain trial set for Apnl 18, 2016, Defendants’ counsel contacted Plaintiff's counsel to
explore a possible settlement of the matter.
The pames thereafter commenced settlement negotiations. On the morning of

Fnday, Aprit 8" Mr. Peel requested that Plarntn?’s counsel provide him with a copy of

the Release, which was promptly provrded to him later that day. Thereafter, the parties

continued thelr settlement negotratlons however, by the end of business Fnday, they

had apparentiy reached a stalemate.  The parties proceeded to depose expert

~

witnesses on April 11" and prepared for a date certain trial on April 18™.  On April 15",
Defendants filed a motion for summary judgment, assertmg the defense of release. On
April 18", Defendants moved to amend their answer to assert the afﬁrmative defense of
release; the motion to amend was granted by the Honorable JOcetyn Newman over
Plaintiff’s_ objection., |
Legal Standard
- “Summary judgment is appropriate where there is no genuine issue of material

fact and it is clear the moving party is entitied to a judgment as a matter of Iaw “In

- determining whether any triable issues of fact exist, the evrdence and all rnferences

which can be reasonably drawn from the ewdence must be vrewed in the light most

favorable to the nonmoving party. In cases applyrng the preponderance of the evidence ‘

burden of proof, the non-moving party is only required to submit a mere scintilla of




evidence in order to withstand a motion for summary judgmént." Hancock v. Mid-SOuth
Management Co; . Inc., 381-8.C. 326, 673 S.E.Zd 801 (2009} (internal citaﬂdns orﬁitted).
L The Scottsdale Release Does Not Release These Defendants
Defendants argue 1hat they are ennﬁed to summary ;udgment on two (2)
separate grounds: first, that they were re!eased in the Scottsdale release by virtue of
language releasing S_cottsdale “and its agents”; and, second that they were _relfeased
under a joint tortfeasor theory of |iabi!ity_. In denying Defendants' motions. under Rule
56, SCRCP, the Court addreéses each of these arguments m turn. |
Defendants Are Not “Agents” of Scottsdale
. The Release provides‘ that “Pbrthémoé Curry, in consideration of the sum of
$85.000, the receipt of which from Scottsdale Insurance Company is hereby |
acknowledged, doés hereby release and forever discharge Scottsdale Insur_ance
Compény. ité agents, servants, erﬁployees. successors and assigns of and f?om any.
and atl actidns, causes of actions, demands and/or claims of whatsoever kind . . .”
Defendants argue that .because Plaintiff's complaints élieged that the
Defendants. were “agents” of Scottsdale, the language of the Release was intended to
- release not jLISt Scottsdale, but these Defendants as well, As prewously noted, it is
undisputed that the Defendants denied this allegation in both their answers and their
deposition testimony. |
Defendants’ argument fauls as a matter of law because “[a]ltegations in a complamt
denied in answer are evndence of nothmg Vermeer Carolina’s Inc. v. Wood/Chuck
Chipper Corp., 336 S.C. 53, 518 S.E.2d 301, 307 (Ct. App. 1999), Only “facts which are

admitted by the pleadings are taken as true against the pleader for the purpose of the




action.” Eirod v, W.W. All, 243 S.C. 425, 134 S.E.2d 410, 416 (1964).‘ Furthermore, "a
party to aﬁ action is bound by the testimony of his own wftnesses where he doe_s not prove
the facfs to be otheMise than as such witnesses testified them to be." id. (citing Rakestraw
V. Allstate Ins.‘ Co., 238 5.C. 217, 119 S.E.2d 746 (1981)).

“Once a contract is before the court for interpretation, the pararhount concern of
the court is to give effect to the intention of the parties.” M?ddlebomugh Horizontal
Property Regime v. Montedison S.p.A., 320 S.C. 470, 465 S.E.2d 765, 770 (Ct. App.
1985). “The purpose of aI_I ruieé of contract construction is to ascertain the intention of
the parties to the coﬁtract.” Parker v. Byrd, 309 S.C. 189, 426 S.E.2d 850, 852 (1992);
See also Co)umbia East Associates vs. Bi-Lo, Inc., 299 S.C. 515, 386 S.E.2d 259 (Ct
App. 1989) (noting “"the maih concern of the court is to give effect to the intentidn of the \
parties.”) |

A party “cannot create amb.iguity when it does not exist -within _the four
comers.....wqrds cannat be read into a contract whéch import an intent ‘whony
,unexpl;essed when the contract was executed.” Silve} v. Abstracf Poals, 376 S.C._'585,
658 S.E.2d 539, 542 (Ct. App. 2008) (citing McPherson v. J.E. vSirrine & Co., 206 S.C.

-183, 33 S.E.2d 501 (1945)) (emphasis added). |

| "It is a question of law forAthe cé_urt whether the Ianguége of a contract is
ambiguous. In determining as a matter of law whether a _contract is ambiguous, the |
court must consider the contract as a wholg, rather than deciding whether phrases in
isolation could be interpreted in various ways: [olne may not, by pointing oAuvt a single

sentence or clause, create an ambiguity. Whether a contract is ambiguous is to be




determined frqm the entire éontracf and ﬁot from isolated portions of the contract.”
Sitver, supra. | | |

Looking at the Release as a whole, the Court finds that the plain language of the
Release shows that it clearly énd unambiguou_ély releases only Scottsdale (and its
agents and erhployees) and not these Defendants, and further finds that the intent of
the 'parties was that it was to qnly enconipass claims against Scottsdale. There is no
mentioh of Carolina Insurance Group or Maurice Derrick in the Release.

Fljrthermore. there is no evidence in the recbrd that Carolina Insurance Group or
Maurice Derrick are “agents, servanis, or embloyees" of Scottsdale. In fact, the testimony
of both Defendants is that there was no agency relationship between Carofina Insurance
and Scottsdale whatsoever. Finally, Defendants’ counsel executed a Stipulatiovn ‘of
Dlsmnssal in December 2015, upon recew:ng notice that Plaintiff had settled with
Scottsdale wh:ch specrﬂcally stated that “the Plaintiffs case against the remaining
Defendants shall not be affected by this Dlsmtssal. The Court finds that the intent of the
parties to the Release, and the intent of the noh-parties (here Carolina lnsurance Group
and Mr. Dernck) could not be more clear. |

Defendants’ reliance upon the case of Postal v. Mann, 308 S.C. 385, 418 S.E.2d
- 322 (Ct. App. 1992) is unpersuasive, given that in that case, a party sought to offer
testimony at trial that differed.frbm his previous admission in his answer. There, the _Cpurt
of Appeals held that the party was judfciélly bound by the admitted allega_tion.

Again, the_énl_y “evidence" that Defendants rely upon in Enaking this argument isa

denied allegation in the Plaintiffs pleadings. Defendants' reliance 'upon a theory of




“judicial admission™ espoused by the Federal courts of appeals in the Second, Fifth,
-Seventh, and Eighth circuits is unpersuasive.?

The Court of Appeals in verméer succinctly stated the law of South Carolina.
Plaintiff made a mere allegation in his complaint; the Defendants denied it. If the
Defendants had admitted the allegation, fhat .arguébiy could be deemed a “judicial
.admission"; -hovgevef. the Défendants_denied it repeatedly. TheCourt is mindfu! that “[a]l
pleadings'shal't‘ be so construed as to do substantial justice to all parties.” Rule 8(f),
SCRCP. Here, there is a mere allegation denied by the Defendants - accordingly, | find no
~ “admission” under South Carolina law and heréby deny Defendants’ Motion for Summary
Judgment. | |

Defendants are Not Discharged Under a Joint Toﬁfeasor Theory

Defendants argue that they are enmled to summary judgment as “joint tortfeasors
'of Scottsdale Insurance Company In support of thls posmon they rely upon the language‘
~of the Release, wherein Plaintiff acknowiedged that “the consideration expressed
herein constitt_:tes full paqunt for all damages, losses, or'injuries . .. for policy
benefits of consequential daméges recoverabie. from §gm; dale Insurance
COmgény which have resuited of'may result from the loss aforesaid.” (emphasis added).

According to the position advanced by the Defendants, this language means that
Mr. Curry recefved “full payment” for all damages recoverable in‘this fawsuit when he

settied with only Scottsdate, and therefore cannot recover any additional damages - on his

2 The Court hus taken notice of the Federal opinions submited by Defeadants’ counsel at 1he hearing. as well as
those ¢ited in Detendants” Amended Memorandum of {iw, :
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separate negligence claims - against Carolina Insurance Group and/or Maurice Derrick.?

The Court finds this argument without merit. The Plaintiffs claims against Scottsdale were ‘

distinct from those pendihg against these Defendants, and éould résult in an award of

different types of damages.® Defendants’ belief that the amount recovered by Plaintiff
from Scottsdale fepresents the exact same dam'ages; Plaintiff ‘séeks from "them, and
thereby entitles them to judgment in thélr favor, i_s'not supported by the common law and
fails as a matter of law under the South Carolina Contribution Among Tortfeasars Act. S.C.
Code Ann. §15-38-10, et seq., which provides a mechanism for “set-off", not discharge.

In 1988, the _Le'gislature codified the equitabie principles of joint-'tonfeaSOr set-offs
by passing the South Carolina Contribution Among Tortfeasors Act (the "Act’), SC
Code Ann. Ann §15-38-10 -70

Specuﬂcally. Section 15-38-50 provides: “When a release or covenant not to sue

or not to enforce judgment is given' in good faith to one of two or more persons liable in

‘tort for. the same injury or same wrongful death: (1) it does not discharge any of the

other tortfeasors from liability for the injury or wrongful death uniess its terms so
pravide, but it reduces the claim against the other to the extent of any amount
stipulated by the release or the covenant or in the amount of consideration paid for it,

whichever is greater, and (2) it discharges the tortfeasor to whom it is given from all

liability for contribution to any other fortfeasor.” (emphasis addéd)

The Supremé Court recently held that . . . the Act represents'the Legislature's

determination of the proper balance beiween preventing double-recovery and South

The gruvamen of Defendants® arguments appears to be that they are the fortunate. if unintended. beneficiary of
Scoltsdale’s settlement agreement, in that they are entitled to reap the rewards of Scotisdale’s settlement (i.e. a
Lmnp!LtL release) withoul having paid any monics owards such seitlemunt,

* For instance, a claim tor statutory bad faith, under $.C. Code Ann. 38-59-40, provides tor an award of attorney's
fees in an amount not o exceed one-third the amount of any judgment.

I




Carolina’s 'strong pUblilc policy favoring the settlement of disputes’.” F{Iley v. Ford Motor
Co., 414 S.C. 185, 195; 777 S. E 2d 824, 830 (2015) (cn_lng Chester v. S.C Dep! of
Pub. Safety, 338 S.C. 343,698 S. E 2d 559 (2010)).

Defendants rely upon the case of Bartholomew v. McCan‘ha, 255 S.C. 489, 179 |
S.E.2d 912 (1971) for the proposition that fhe release of oné tortfeasor releases others
who wrongfully contributed to the plaihtiﬁ”s injuries where _the_ rélease “reflects the
intentio_n of the parties or unless plaiﬁtiff has, in fact, “received full compensation
amounting to a satisfaction.” Id. at 9'14 | |

Agam. there is no evidence that the Plamtnﬁ received “full compensauon
amountmg to a sat:sfactnon" in fact Plaintiff's own testimony is that “the amount |
received from Scottsdale did not cpver.all of my damages in the case”. See Affidavit of

Porthemos Curry at 16.

" Defendants argue that the Release constitutes a “full compensatiori amounting to a
satisfaction” under Ecclesiastes Prod. Ministries v. Outparce! Assoc. LLC, 374 SC 483,
649 S.E.2d 494, 496 {2007). 'However, the Counrt in Eccfésiastes clearly stated that a
“satisfaction is generally defined .as the discharge of an obligation by paying a party what
is due to him", and as noted by the Court, it is undisputed that the Defendants here have
not paid any monies to the Plamnff

. Accordingly, the Court fmds that the Release, and the Uniform Contribution
Among Tortfeasors Act, does not serve to dlscharge these Defendants, but merely

provides for a means for the Defendants to assert a “set-off" argument at the post-

1]



verdict stage of trial in the event they aré successful in assertiﬁg that they al;e “joint
' tortféasors" under the Act.> For these'reasons. the Defendants’ Motion is denied.

There is No Genuine Issue of Material Fact as to the Defensé of Release

After careful review, | hereby find as a matter of taw that the Release is ne&her
ambiguous nor capable of any gonétrUction other than the one appérent on its face -
that it explicitly releases Scottsdale Insurance Company and solely - Scottsdale
Insurance Company; and that it is a Q:eract clearly and solely between Porthemos
Curry and Scottsdale insurance Company. Accbrdingly, t'he.Court finds that the
Plaintiff‘is entitled to summary judgment as to the affirmative defense of release. See
Middléborough Horiz. Prop. _Regime, supra (“Once a éontréct is before the. court for
interpretation, the paramount concern of the court is to give effect to the intention of the’
_ parties.”) |
“Summary judgment is proper when there is no gén’uine issue of material fact
" and the fnovin_g party is entitled to judgment as a matter of law. In determining whether
| any triable issues of fact exist, the evidence and all inferences which can be reasdnabvly
drawn from the evidence must be viewed fn the light most favorable to the nonmoving
party.” McCune v. Myrtle Beach Indoor, 364 S.C. 242, 612 S.E.2d 462, 464 (Ct. App.
2005) (internal citations omitted). |

“Commdn sense and gbod faith are the leading touchstones of the construction
of a contract ahd‘cdntracts are to be so construed as to avoid an absurd result. Where

one construction would make a contract unusual or extraordinary and another, equally

* The Court makes no ruling as to whether the Defendants are “juint tortfeasors” with Scottsdate: however. the Court
specifically holds that, having ruled in favor of the Pluintilf on his cross-motion. these Defendants cannot rely upon

" the Release, at the post-verdict stage. in an attempt 1o argue that their Hability was resolved under a joint torfeasor

theory of liability by way of kinguage contained in the Reluase. The Court makes no finding as to whether -
Defendants are entitled to a “set-oft™ in light of the Supreme Caurt’s ruling in Riley v. Ford Motor Company, A

l")
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consistent, would make the contract reasonable, fair-and just, the latter construction will |
prevail." Id. at 465. (ciling Georgetown Mfg. v. SC Dept. of Agric., 301 ‘S.C'.A514', 392
S.E.2d 801 (Ct. App. 1990) (gjm_C.A.N. Enrers..: Inc. v. 8§.C. Health & Human Servs. ‘
296 S.C. 373, 373 S;E.z_d.584 (1988)). “Once the moving party cérries its initial Surd'en, |
the opposing party must cqme forward with specific facts thal-' show therg is a genuine
issue of fact remainih_g for trial.” Sides v. Greenville Hosp. Sys., 362 S.C. 250, 607 |
S.E.2d 362 (Ct. App. 2004). |
The language of thé Release clearly and unambiguously provide for a settiement

. agreement between Mr. Curry and Scottsdale Insurance Company. Thé evidence
befofe fﬁé Court, outlined above, overwhelming indicates that both the Plaintiff and
these Defendants did not intend for the Scottsdale Reléase to encompass the pending
claims; the opposing party has presented no specific facts that show. a genuine issue of»
fact for trial as to this affirmative defense. The Court finds that any ruling denying
summary judgment as to this affirmative defense would produce “an absurd result’ in
céntravention of longstanding South Carafina law. .

o AccoRthG_LY, the Court hereby DENIES the Defendants’ Motion for Summary
Judgment, as amended, and GRANTS the Plaintiff's cross-'mqﬁon for summary

judgment as to the affirmative defense of release.

AND IT IS SO ORDERED. | " 4

o The Honorable Robert E. Hood
Dated: 5 ,(9 \\(D

‘ —y
x Colpoadie
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