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STATEMENT OF- FACTS

On October 29, 2006, Respondent Portia Smith (“Smith™) purchased a used car
from Carmax. In connection with the purchase, Smith executed a Buyer’s Order that
described the car ‘she was buying, calculated the purchase price of the car, and _described
the warranties provided .by Carmax (R. pp. 74-75). That same day, Smith executed a
Retail Installment Contract to finance the purchése of the car. The rRetail Installmen_t
Contract set forth the terms of the financing, including the interest rate, the amount
ﬁnanced? the amount of the monthly payments, and the collater-al for the ﬁnancing..
According to ;[he Retail Installment Contract, the financing waé being provided by Wells
Fargo Auto Fiﬁance, Inc. (R. pp. 27-30).

Smitfl failed to make payments when due on the Retail Installment Contract, and
Wells Fargo sent notice of right to cure default in 2008 (R. p. 35). Smith was unable to
cure the défault, and Wells Fargo repossessed her car. Wells Fargo sent Smith notice of
its intent to sell the car on January 19, 2009, and sold the car at a private sale on Februéry
10, 2009 (R. pp. 31, 43). Following the sale of the car, Wells Fargo then sent Smith a
notice of déﬁciency balance due on F'ebruary 13, 2009 (R. p. 31).

The Retail Installment Contract was subsequently assigned to Appellant by Wells
Fargo on April 30, 20}1 1. This action to collect the deﬁciency balance due on the Retail
Installment Coﬁtract was filed on March 6, 2014. The last payment made by Smith on the

Retail Installment Contract was on November 17, 2008, more than five years before this

lawsuit was filed (R. pp. 16-17).



ARGUMENTS

L THE LOWER COURT PROPERLY CONCLUDED THAT A CAUSE
OF ACTION ARISING OUT OF A SECURED TRANSACTION
GOVERNED BY ARTICLE 9 OF THE UNIFORM COMMERCIAL
CODE IS NOT SUBJECT TO THE ARTICLE 2 STATUTE OF
LIMITATIONS. ,

A. Standard of Review

"The pumo;e of summary judgment is to expedite the disp;)sition of cases which
do not require the services of a fact finder." George v. Fabri, 345 S.C. 440, 452, 548.
S.E.2d 868, 874 (2001). Surﬁmary judgment is proper when there is no genﬁine issue as
to any material fact, and the moving party is entitled to judgment as a matter .of law.
Fleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002), citing Rule 56(c),
'SCRCP. For the purpose of the motion for partial summary judgment, Smithi did not
dispute the facts alleged by Appellant concerning theA loan that is the subject of this -
action. Therefore, there were no issues of fact, only questions of law on which summary
judgment is appropriate.
B. A Cause of Action For Breach of Contract That Arises Out of a Secured

Transaction Under Article 9 is Subject to the Three-Year Statute of Limitations in
Section 15-3-530(1) of the South Carolina Code. ‘

The i-ssue presented in this appeal is whether the cause of action asserted by
Appellant is subject to :[he three—year statute of limitations contained in Section 15-3-
530(1) of the South Carolina Code for breacﬁ of contract actions,'or the six-year statute
of limitations contained in Article 2 of the Uniform'Commerci.al Code, South Carolina
Code Section 36-2-725. A review of the South Carolina Commerciai Code establishes
-that the six-year statute of limitations contained in Section 36-2-725 is intended to apply

to breach of warranty claims and other claims related to goods that were sold, but not to a



debt collection action that arises out of a secured transaction. Specifically, Secﬁon 36-2-
102 of the South Carolina Code provides that a contract for sale of goods that is intended
to operate as a secured transaction is not subject to Article 2 of the Uniform Comrﬁercial
Code: As stated in the South Carolina Reporter’s Comments, “Expressly excluded [from
Article 2] are transfers of a security interest in gobds which are covered under Article 9,
Secured Transactions.” S.C. Code §36-2-102, S.C. Reporter’s Comments.

In this case, the contract for the sale of the car to Smith was contained in the
Buyér’s Ordef. The Buyer’s Order described the car she was buying, calculated the
purchase price of the car, aﬁd described the warranties provided byA the seller (R. ppl 74-
75). The Retail Installment Contract set forth the terms of the financing, inclﬁding the
interest rate; the amount financed, the amount of the monthly payments, and the collateral
for the financing (R. pp. 27-30). Also, the exhibits attached to Appellant’s pleadings
confirm that its assignor, Wells Fargo, believed that this was a‘ secured transaction
governed by Article 9, as evidenced by the notice of intent to sell that it mailed to Smith |
in order to comply with Section 36-9-614 of the South Carolina Code (R. p. 43).
Therefore, the Retail Installment Contract was intended to operate as-a separaté secured
transaction éovemed by Article 9 of the UCC, rather than Article 2 of the UCC.

Although no South Carolina appellate courts have addressed tilis issue, appellate
courts in North Carolina have held that debt collection actions ar’ising out of secured
transactions are subject to the generél statute of limitations for breach of contract, rather
than the statute of limitations contained in Article 2 of the UCC. See, NCNB v.

Holshouser, 38 N.C. App. 165, 247 S.E.2d 645 (1978) (holding that the six-year st’atute



" of limitations in Article 2 did not apply to an action to collect a debt arising out of the
purchase money financing of an automobile).

In support of its position that this contract is subject to the six-year statute of
limitations containéd in Section 36—2-275, Autovest relies on Atlas Food Systems and
Seﬁices, Inc. v. Crane Nati(;nal Vendors, Inc., 319 S.C. 556, 462 S.E.2d 858 (1995).
However, it appears that case involved Article 2 bfeach of warranty claims asserted by a
purchaser agaiﬁst the seller of vending machines, not a secured transaction. See, Atlas
Food Systems and Services, Inc. v. Crane National Vendors, Inc., 99 F.3d 587 (4tﬁ Cir.
1996). Therefore, the holding in Atlas Food Systems is not determinative of the statute of
limitations in a debt colleétioq act-iop that arises out of an Article 9 secured transaction.

Appellant also cites a number of cases from other jurisdictions for the proposition
that the Arﬁcle 2 statute of limitations applies to an action to collect a deficiency balance
arising out of a secured transaction. However, a careful review of these cases indicates
that several are distinguishable. For example, in Massey-Ferguson Credit Corp. v.~
Casaulong, 62 Cal. App. 3d 1024, 133 Cal. Rptr. 497 (1976, 3d Dist.) and Worrel v.
Farmers Bank of Del., 430 A.2d 469 (1981 ]?ei. Supp.), the issue before the courts vs;as
when the statute of limitationé started to run, not which statute applied. Also, in Chaney
v. Fields Chevrolet Co., 264 Or. 21, 503 P.2d 1239 (1972), the court held that the UCC
statute of limitations did not apply to the facts of that case.

Tﬁree of the cases cited by Appellant ,dici involve an analysis of whether the
collection of a deﬁcieﬁcy balance ‘was govérned by the Article 2 statute of limitations.
See, First Nat’l Bank v. Chase,‘ 118 NM 783, 887 P.2d 1250 (1994); Assocs. Disc. Corp.

v. Palmer, 47 N.J. 183, 219 A.2d 858 (1966); Indus. Valley Bank & Trust Co., v. Sharpe,



B

15 Pa. D. & C.3d 506 (1980). However, in tﬂoée cases, the Article 2 statute of limitations .
was shorter than the general statute of limitations that would apply to an Article 9 cause
of.actiqn. In each case, the statﬁte of limitationsfo‘r an Article 2 cause of action was four
years, while the general statute ;)f Jimitations was six years. The courts in those cases
held that fhe shorter, four-year statute of limitétions applied and dismissed the lenders’
actions té collect a deficiency balance. Likewisé, the North Carolina Court df Appeals in
‘Holshouser, supra, valso found the shorter statute of limitations was applicéble to an
éction to collect a deficiency balance.

In sﬁmmary, the contract for the sale of the car to Smith was contained in the
Buyer’s Order. The Retail Installment Contract was 'intended to operate as a separate‘
secured transaction governed by Article 9 of the UCC, rather than’Article 2 of the UCC.
Therefore, the general statute of limitations for breach of contract found in Section 15-3-
530(1) of the South Carolina Code applies to Appellant’s debt collection acﬁiqn- against
Smith.

1I. ‘THE TRIAL COURT PROPERLY GRANTED THE MOTION F'OR

PARTIAL SUMMARY JUDGMENT BECAUSE APPELLANT’S
BREACH OF CONTRACT CLAIM IS SUBJECT TO THE THREE-
YEAR STATUTE OF LIMITATIONS.

The last payment on the Retail Installment Contract was made by Smith on
November 17, 2008 (R. pp. 16-17). This action was not filed until March 6, 2014.
Thereforé, Api)ellant’s breach of contr'éct claim against Respondent is barred by the.
three-year stat}lte of limitations contained in Section 15-3-536(1) of the South Carolina

Code.



CONCLUSION
The breach of contract claim asserted by Appellant in this case arisps out of a
secured transaction that is governed by Article 9 of the Uniform Commerc‘ial Code.
Therefore, the six-year statute of limitations contained in Article 2 of the Unifornﬁ
Commercial.Code-does not épply.. éecause this claim is subject to a thrée-yeaf statute of
limitations, the lower court properly granted Smith’s motion for paﬁial summary

judgment. The Order of the lower court should, therefore, be affirmed.
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