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VOIR DIRE

case.

MR. COOK: Thank you, Your Honor. Your. Honor, this is
case number 2014-GS-29-1323, State versus Demario Monte
Thompson indicted for pointing and presenting a firearm;
2014-GS29-1321, burglary first degree; 2014-GS-29-1322,
attempted murder; 2014-GS-29-1324, pointing and presenting
a firearm; and 2014-GS$S-29-1325, possession or display of a
firearm or a knife during the commission of a violent
crime.- |

THE COURT: All right. Thank you. Ladies and
gentlemen, as I told you earlier this is what we call
criminal court going on this week also known as general
sessions court. ‘As you heard the solicitor state, the
State has just called the case. We're about to start the
trial of the Staté of South Carolina versus Demario Monte
Thompson who has been charged with burglary in the first
degree, attempted murder, pointing and presenting a firearm
two counts, and possession of a weapon during the
commission of a violent crime. And I'll remind you that
about an hour ago the clerk put you under oath to answer
any questions truthfully and I will have some more
questions for you as we attempt to pull a trial jury, so I
remind you you're under oath. At this time I'm going.to
have the State who is going to be prosecuting and any

witnesses that you may have with you now, if you will
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PRETRIAL MOTIONS

THE COURT: You just want to do your pretrial motions
then at 1:30 and we'll start at 2:007?

MR. STEEN: That works, Your Honor.

(Court recessed for lunch.)

THE COURT: All right. We are on the record for any
pretrial in this matter.

MR. COOK: No motions from the State, Your Honor.

THE COURT: No motions from the State. Mr. Steen?

MR. STEEN: Yes, Your Honor. The first motion I have
is -—- concerns the written statements in this case. Your
Honor, pursuant to South Caroliné-Section 19-1-90, these
statements -- unless the State can show the witnésses
received a signed receipt that they received a copy of
their statement at the time the statement was made it's
inadmissible and cannot be referenced during any trial.

THE COURT: Section 19-1-90.

MR. STEEN: Yes, sir.

THE COURT: All right. So your client gave a written
statement?

MR. STEEN: No. It concerns the written statements of
the other witnesses, Your HonOrf

THE COURT: Oh, okay. Kind of go into detail for me
for me to understand the basis Qf your motion.

MR. STEEN: Well, that's the —- there's three

sections. Well, section 8-15-50 says whenever any person



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PRETRIAL MOTIONS

employed by the State shall take a written statement in any
investigation of any kind or napure of any person, the
person receiving or taking the written statement shall give
to the person making the statement a copy fhereof and shall
obtain from the person making the statement a signed
receipt for the copy so delivered. Under section 19-1-80
that says no witness 1in any‘criminal judicial proceeding
shall be examined or cross examined by any éxaminer,
solicitor or lawyer if unless it first be shown that at the
time of the making of the sﬁatement the witness was given
the exact.copy of the statement, and that before his
examination he referenced the statement. And then section
19-1-90, unless provisions of section 8-15-50 and 19-1-80
have been complied with no statement such as has been
referred in those sections shall be admissible in evidence
of any case nor shall reference be made to it 1in the trial
of any case.

THE COURT: Okay. All right. Solicitor, what's your
response to that?

MR. COOK: Well, Your Honor, I think if I've got a
written statement that the witness is on the stand and can
authenticate and testify that, yeah, that is my statement
and if they signed it, that's theif signature and they
recognize it and they can personally testify that they

recall giving that statement, they can testify to the

22
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of it or change, the testimony. If they can

I gave then I don't see why —-

THE

match up

credibility for the jury to determine.

saying?

MR.

COURT: Then if their current testimony doesn't

to what their statement is-that's an issue of

COOK: I understand if the witness is not here I

can't introduce the statement given, but if they are

here -—-

THE

here the

MR.

THE

MR.

purposes,

COURT: YQU concede that if the witness is not
statement is not coming in.

COOK: Exactly, under hearsay.

COURT: 1Is that the point you're trying to make?
STEEN: I'm not talking about for gvidentiary

by statute that statement can't come in unless

the State can show that they received a copy of the

statement at the time it was given.

THE

MR.

COURT: Give me the statute again.

STEEN: Yes, sir. It was 19-1-90 is the one that

references the other two.

THE
MR.
] THE

be shown

COURT: 19-1-907

STEEN: Yes, sir.

'COURT: All right. 19-1-80 says a witness has to

—-— well -—— at the time of the making of the

Is that what you're

23
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statement the witness was given an exact copy of the
statement they just made, and before his examination the
witness was given a copy of the statement and allowed a
reasonable tiﬁe in which to read it. Okay. Solicitor?
What tﬁe statute seems to say 1s thét you héve to let the
witness know that you'fe going to bring up their statement
and give them a reasonable time in which to read the
witness statement and if you don't do that then it's not
admissible. " Is that what you're saying, Mr. Steen?

MR. STEEN: Your Honor, I'm saying in regards to
statutes at the time of the making of the statement they
signed a receipt acknowledging that they received a copy of
the statement.

THE COURT: I understand. Solicitor?

MR. COOK: Well, we would have to ask them if they got
one. I can't tell you right now if he got a copy of it or
not.

THE COURT: Hang on, let me look up the other statue,
Title 8-15-150, what does that say?

MR. STEEN: It requires they be given a copy and be
given a receipt.

THE COURT: "No witness in a criminal judicial
proceeding shall be examined or cross examined by a lawyer
concerhing a written'statement formerly made and given to

any person employed by the State or county unless it first

24
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be shown that at the time of the making of the statemen£
the witness was given an exact copy of the statement, and
that before his examination the witness was given a copy of
the statement and aliowing a reasonable time within which
to read it." The way I read that is the State hés'to
proffer that testimpny or illicit that testimony from
somebody giving the statement. In other words, if the
witness gets up here and denies making the statement then
he can't —- following the way this reads, that's it. But
if they admit making the statement they're allowed leeway
to say, "Well, did you get a copy of the statement? Yes."

Then they've complied with the first section of that

before. "And have you had a reasonable time to look over
the statement? Yes." So I don't know what you're looking
for.

MR. STEEN: The section --

THE COURT: 1I've never had this come up before to be
gquite honest. This is the first time I have ever seen this
statute.

MR. STEEN: I mean, you can't get any person in any
nature in any proceedings, and it says unless both of those
sections are complied with you can't make reference to the
statement.

THE COURT: I understand that; Héve you ever had this

come up before?

25
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MR. STEEN: No, sir.

THE COURT: Have you ever had this come up before?

MR. COOK: No, sir.

THE COURT: Maybe we're going to make some law.

MR. NEWMAN: Your Honor, I'm not sure if it requires
the witness to get an actual copy to take home. I think it
means they look atAthe copy that law enforcement Wrote and
they read over it and make sure it's correct.

THE COURT: Well, that's the way I'm reading it,

Solicitor. This 1is a l952-law which was codified. in 1962
and then recodified -- it looks like the last time it was
‘recodified was 1977.. Do you have any case law under it,

Mr. Steen?

MR. STEEN: I checked Your Honor. But it says they
sha}l do a signed receipt --—

THE COURT: I knéw exactly what it says.

Mﬁ. STEEN: -- and if they don't or they didn;t as the
solicitor said and they had gotten a copy back then they
should get a receipt saying they didn't give it to them
though.

THE COURT: Here is what my ruling is going to be and
then, of course, you can renew your objection at the time
they do what they're going to do to make a good record for
you. I'm going to allow the State to present whatevér

witnesses they're going to present, and if there's a

26
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statement they can introduce the statement per the South
Carolina Rules of Evidence which were enacted after these
statutes were enacted. Okay. And provided that they meet
the criteria established unde; the South Carolina Rules of
Evidence then I will allow the statements in. I believe in
this situation the South Carolina Rules‘of Evidence to the
extent there is a difference between these 1977 statutes
with no case law on them, to the extent they conflict the

rules of evidence would control. So I'll deal with that as

it comes up, but preliminarily I'm going to a allow it in

. the way I previously allowed statements in in cases —-- in

any kind of criminal case. This is a matter of first
impression to me, y'all just'indicated it was a matter of
first impression to y'all as well, we'll see where it goes.
But certainly just like you would be entitled to call a
witness and say, "Is this your stétement? Take a moment to
review it. Have you had a chance to review it? fes."

Then you can go ahead and proceed and question the witness
on that. And, of course, it would be the jury's
determination to the extent there's a difference in what
the statement says and what the witness says on the witness
stand, that's a credibility determination for the jury to
make. So, you know, I'm denying your motion at this point
in time and I'm going to allow the State to éall whoever

they're going to call as far as -- and introducing any
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formal written statements providing the State comply with
the South Carolina Rules of Evidence. You're protected on
the récord and, of course, you can renew your moﬁion at
that time without having to go into detail. All right.
What else?

MR. STEEN: Your Honor, my second motion involves one
of the State's witnesses, Ms. Janice Sager. I would ask
this Court to exclude her testimony. She has under Rule
602 no personal knowledge‘of this incident. She's the:
apartment complex manager and the document I'm assuming the
State intends to introduée is a letter that was sent from
Ms. Sager to Ms. Draftoﬁ four months ago.telling Ms.
Drafton that Mr. Thompson couldn't come back over there.

To me it means she has nothing relevant to this case at
all, doesn't know anything about this case.

THE COURT: All right. @ Solicitor?

MR. COOK: Your Honor;.Ms. Sager, Janice Sager, 1s the
property manager at the B 2rartments which is where

the incident .occurred. The State's intention from.Ms.

- Sager as'Mr. Steen says is-to testify that Mr. Thompson is

not a resident there, which would establish the fact that
he did not inherently have consent to go into the apartment
where the incident occurred and to establish that that's
not his home. So one of the elements of burglary is that

you enter a dwelling without consent. If that is your home
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you inherently have.consent to go. 'Ms. Sager, who is the
property manager, can teétify that is not his home.

THﬁ COURT: And that's the purpose of having her as a
witness?

MR. COOK: Yes, sir, Your Honor.

THE COURT: All right. Go ahead.

MR. STEEN: That's speculation that she can testify
that's not his hpme. .The statute'says the person in lawful
possession, which is Keasia Drafton, she is the  one that
has to not give.consenﬁ. That letter was never sent to Mr.
Thompson saying you can't come, it was sent to Ms. Drafton
as the lawful occupant of that apartment saying he can't
come four months ago.

THE COURT: I think that goes more to the credibility
of her testimony rather than its admissibility. I believe
her testimony, as the scolicitor indicates, is admissible.
Certainly you can cCross examine Ms. Sager and, you know,
about him never being sent that letter, you don't know

whether he had any idea he was authorized to be there or

29

not, 'do you? And you can plant that seed of doubt with the

jury. So I will deny your motion to exclude her
testimony -- findiné that that's a credibility issue for
the jury to determine.

MR. STEEN: Well, Your Honor, I have another one

concerning that same --
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THE COURT: . Yes, 'sir. Go ahead.

MR. STEEN: Under Rule 404B she's goiné to get into
why he Was not allowed, ﬁhat's clearly inadmissible under
character evidence. for other wrongs.

THE COURT: Okay. Under Rule;COZ I deny your motion.
Let'é talk about Rule 404B now.  What's she going to say as
to why he'é not alloWed?

MR. COOK: She doesn't have to say why he{s not

“allowed. She'’s .the property manager, sHé can say who can

come there and who can't. She can simply say -—-— the
document in questibn is a letter from Janice Sagér to the
attempted mﬁrder‘victim, Keasia Drafton, it says Mr.
Demario Thompson is not supposed to be on this propérty and
you acknowledge thé'fact that he if found in- your presence
on your‘property, that you yourself,,Ms; Drafton, will be
evicted. -She.signed:thét-in Ms. Sager's presence.’ Ms.
Sager can testify that Keasia Drafton, who is the.victim
here who may testify, may not, the State is under the
impression if she‘does testify she will say he has consent
to be in there, whereas prior she acknowledged the fact
that he does not live there. We're anticipating that she
will say he liVed‘theré wheré she acknowledged to Ms. Sager
I know this is not his apartment. He may stay there but he:

does not live there.

THE COURT: And that goes to her credibility.
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MR. COOK: Exactly. But Ms. Sager doesn't have to
say, well, he did .this, this énd this, she can just simply
say he's not allowed there and you acknowledge that fact.

THE COURT: All right. SQ the State is not going iﬁto
anything as to why tﬁat letter was generated?

MR. COOK: No, Your Hohor.

THE COURT: 0Okay. Well, Mr. Steen? " If the State was
going inﬁb why that letter was generated I agree with you
100 percent,:itjcan't'come in. But I‘doﬁ't see —— convince
me otherwise why undef 404B that testimony'shoqldn't c@me
in.

MR. STEEN: Because under Rule 404B if £here's not a
conviction they. have to show that cleafly and convincing he
did something. The State is introducing evidence actually
that he has a notice of trespass -- there is no potice of
trespass, it's a.letter of iptent from the apaftment
manager. It has nothing to do with my client and the State
is going to use that that he had a notice of trespass.

That 1is goiﬁg‘to inherently create something in the jury's
mind that you only get notice of trespasses for one reason, -
because yoﬁ did somethinguwrong and they haven't proven
anything that he did something wrong to have that notice of
trespass.

THE COURT: But the notice wasn't directed to your

client,” it was’directed‘to the occupant of the rental
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property.

MR; STEEN: Yes, sir. . It's being used against ﬁy
client, thqugh. |

TQE COURT: All right. Go ahead.

MR. COOK: Your Honof, it's.being used against Mr.
Thompson because he's the subject of this letterp I'm not
presenting it as a treépass nbtice that Mr. Thompson should
have known. hé was on notice’not to trespass, but Keasia
Drafton who is ﬁhe victim who more than likely if she
testifie; is:going to say it was all right if he was in
there. This is to go against her credibility that she
knows he does not live there and she acknowledged the fact
that helwas nét supposed to be there. This is not gging
against'Mr. Thompson, this ié more so aimed towards Ms.
Drafton. He doesn't have to be convicted or anything.to be
put on trespass notice‘of an apartment complex. It;s a
privately owned complex. They can tell me I can't come in
there, I haven't done anything in | ]l 2rartments but

they send a ietter saying I'm not supposed to be in there;

‘They can decide who comes and goes from there.

. THE COURT: Last word, Mr. Steen.

MR. STEEN: Yes, sir. Well, solicitor says that this
isn't a notice of tfespass, this is something between two
of his witnesses that's being against my client. How can

she use something -- he says she said she acknowledged
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this. I don't understand how that has anything to do with
the relevancy, how that is relevant to this case with my

client that the tenant, the lawful occupant of this

'

" apartment, has an agreement with her landlord.

THE COURT: All right. Here is what 404B says.
"Evidence of other crimes, wrongs or acts is not admissible

to prove the character 0of a person in order to show action

“in cohformity therewith. It may, however, be admissible to

show motive, identity, the existence of a common -scheme or
plan, the absence of a mistake or action or‘intent." Well,
the State is not offering that evidence to show motive,
identity, existence .of a common scheme or plan, the. absence
of a mistake or action or intent. And I don't think the
State is trying to show'thfough this evidence any character
trait of your client under .a 404B analysis. I think
they're offering it for the egact purpose for which it's
being offered, to prove a certain element of. the crime that
he didn't have consent —- he could not have consent té be
there'because the person who owns the.property regardless
of the tenant -- what the tenant says, he was not -supposed
to be theré. So under  404B analysisvi'm‘going’to
respectfully deny your motion-on that as well, motion to
exclude.

MR. STEEN: Thank you, Ybur Honor. Just one more.

. THE COURT: Yes, sir.
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MR. STEEN: 403.

THE COURT: ‘This_is a 403 argument?

MR. STEEN: Yes, sir. 1It's going to mislead the jury
to think this has anything to do with these set of charges.
It confuses the issues, saying that happened four months
ago when we don't know what has happened éince then, and it
is unfairly prejudicial since there is no probative value
periodlone way or the other.

THE COURT: And here is what 403 says. "Although
relevant evidence may be'excluded if its probative wvalue is
substantially outweighed by the danger of unfaif prejudice,
confusion of ﬁhe issues or misleading thé jury(" Okay.
Solicitor, tell me how you're not violating Rule 403.

MR. COOK: Well, Your Honor, the key word is

‘'substantially prejudicial. 1It's not -- there's not a

single word in this document that says that Demario
Thompson ‘has done anything wrong at ] Apartments.

It says that she acknowledges that Janice Sager that Ms.

- Drafton ackanledges that he is not'suppoéed to be there.

THE COURT: How does it not mislead the jury, though?

MR. COOK: Because it 1is simply saying that he does
not live there, it is saying that'he is not a resident.
there. ' That is the only thing that it;s béing of fered for'
is saying he was not a resident and it was not his

apartment.
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" THE COURT: It hame;d;ops the Lancaster County
Sheriff's Department. How'is that not showing that tﬁere
is some préjudicial value in that when the document clearly
says ——- will your client concede that he didn't have a
right to be on the property, stipulate to that?

MR. STEEN: No, sir.

THE COURT: Well, I mean, I don't know*of any other
way around it. ' I'm going to respectfully deny your motion.
I don't find any unfair prejudice here doing the -- and I
find that the probative value does outweigh any prejudicial
value. All right. What else? Y'all mentioned a 911
issue. Tell me'about that preliminarily so I can have my
clerk be researching that when it comes up.

MR. COOK: Well, Your Honor, there is a 911 call from

the victim in this case. She is not here, she has been
subpoenaed to be here. I talked to. her about an hour agd
and she said, "I'm not coming," and then I said, "You need

to be here at 1:30, and she said, "All right, I'1l be
there." She's not here. The State intends to offer her.
911 call —- |

THE COURT: Have y'all sent-law enforcemént out for
her? Y'all can get-the'deputy sheriff to go get her if
she's ordered to be here in court. I(ll leave that up to
you, 1it's your witnesses;

MR. COOK: If she's not picked up the State intends to

35
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offer her 911. Obvious issues with offering her 911 call
in her absence is confrontation clause issues and hearsay

issues. Confrontation clause is not going to apply because

_it's non-testimonial. The supreme court has ruled that

information giQen to a 911 dispaﬁcher is non-testimonial in
nature, therefore it doesn't violate the confrontation
clause because the information is given to a dispatcher or
emergency personnel to figure out to assess an emergency
situation, what they need to do.

THE COURT: Alliright. The hearsay rule then would
be?

MR. COOK: The hearsay because she's not here would be
we would enter it in as a business record exception through
Lancaster County- 911.

THE COURT: What about excited utterance?

. MR. COOK: Or excited ufterance is the second
argument. It ha?pened - thé call wés immediately after
the fact and we submit that it can be excited utterance if
not allowed through the business record exception through
911.

THE COURT: And, of course, Mr. Steen, I'm not looking
for all kinds o% arguments right now, I just wanted to know
what the issues are going to be and I appreciate y'all-
Mentioning that to me so I can be preparing what to do and

hear y'all argue at the appropriate time, and of course, we
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will do that outside the presence of the jury. But what's
your opinion on that?

MR. STEEN: I concede to a point that confrontation
clause would apply to consent under a 911 call, but I think
the solicitor is mistaken by saying that equudes it
altogether. The South Carolina case law states through a
limited procedure they should redact portions of any
statement that would become testimonial as they do for
exactly with unduly prejudicial portions. That was a 911
case, Your Honor, where they said'ét the point where the
emergency safety reasons the non-testimonial reasons
stopped, the conversation becomes testimonial.

THE COURT: So I may have to listen to the statement
and determine what comes in and what doesn't come in.

MR. STEEN: Yes, sir. And I'm -

THE COURT: Talk to me about the hearsay. Do you
contest that it would be anlexception to hearsay?

MR. STEEN: I believe the State has got the burden to
prove that it wasn't an excited utterance and without her
testimony I believe phat’s going to be a little difficult.

THE COURT: Do we have the 911 statement in written
form?

MR. COOK: We do not.

THE COURT: How long is the 911 statement?

MR. COOK: There's actually seven calls, the one -- we
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plan on introducing three or four. The longest one I think
is two and é half minutes?

THE COURT: All right.

"MR. COOK: And I've got them readily available right
now.

THE COURT: Well, I don't want to delay the jury
coming in. Why dén't we —— when we téke the first break,
Mr. Steen, you've heard them obviously through discovery, I
will be glad to listen to them preliminarily back in

chambers and then I can make a determination on the record

-as' we approach that point. When do you think.we would be

approaching that point, Solicitor, in your-presehtation,
today or tomorrow?
- MR. COOK: Hopefully today.
TQE COURT: Oka?.' Well,. wﬁy don't we -— we'll get the

jury in here and we'll roll until about 3:00 or 3:15, and

‘then at that time -- do you anticipate it coming in with

your first one or two witnesses if it comes in?

MR. COOK: AWell, it wouldn't need to come in until —-
none af the witnesses that actually showed up —- .

THE COURT: I guess what I'm asking is could you wait
until about 3:30 or so on that?

'MRl COOK: Yes, sir.

THE COURT: I don't want to mess up how ybu‘re going

to pfesent your case. ' All right. Anything else, Mr.



22

10

11

12

13

14

15.

16
17
18
19
20

21

22

23
24

25

PRETRIAL MOTIONS

Steen?

MR. STEEN: - It can wait until -- is Janice Sager
testifying today? |

MR. COOK: She's not here yet.

MR. STEEN: If she's testifying to that document, the
State said that it Wasvan acknowledgment by Ms. Drafton,
clearly a statement made by the declarant that's not
téstifying here today is‘heafsay; Your‘Honor.

THE COURT: All right;: ['11 listen to all of those
argument5<then at the appropriate‘time, we néed to go ahead
and get the trial started. It's going to take me 15
minutes ‘to do my initial instructions to the jury, and
then, of course, we have opening statements so we'll
probably be closer to 2:30 actually starting the testimony.

| MR. STEEN: Motion‘in,limine fbr stuff thatlhas not
been ruled upon by the Cont?

THE COURT: That wéuld probably be a good idea.
Solicitor, do you have any problem‘with that?

MR. COOK: No, sir, Your Honor.

THE COURT: I haven't ruled yet on the 911 stuff so
just stay away from that in your opening. Okay.

MR. COOK: All right.

THE COURT: All right.

(The jury returned‘to the coﬁftroom.)

THE COURT: While you're standing, Mr. Clerk, if you

39
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‘would swear in the trial jury for me.

(The jury was sworn at this time.)

THE COURT: All right. Thank you very much, ladies

‘and ' gentlemen. Before we begin the trial today I want to

tell you that this trial is probably going to be different

from what you might.expect. First of all, can y'all hear

.me okay? I'm going to try not to have my voice crack.

Okay. We'li see how it‘goes,'I won't talk too fasf for
you. Many ?eople don't have the chance to attend actual
court‘sessions as yoq're doing now and they tend to think
that what they read in béoks,and see on TV and in movies is
what trials really .are. Y9u4know, they tend to think that ¢
trials are always fﬁll of high drama, intense éctionland
riveting circumsténces. NOQ, while all of these things may

be true at times, this trial is not for entertainment,

‘ladies and gentlemen, it is a fundamental part of our

democracy to make sure that justice is done between the
parties before the Court. Searching for the truth and -
making sure that justice is done can often times be a slow,

deliberate and repetitive-process,.thé opposite of what you

may have seen in movies and on TV and read in books. -This

courtroom is a place of honor dedicated to the protection
and preservation of citizens' rights through what many have
called the greatest\justice system ever created. Now, the

attorneys who are appearing in front of you are advocates
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for the parties they represent, but first and fofemosp they
are officers of this court sworn to uphold the integrity

and fairness of our judicial system, and to help you as

Jjurors in the search for the truth. You should expect them

to be professional, competent and ethical in the
representation of their client's interest. Remember,

ladies and gentlemen, you've just taken an oath to do the

‘same thing and to:reach a fair and just verdict, so you

also are expected to be professional,ereasohable:and
ethical. Thank you for accepting ﬁhis important .
responsibility. Now, let mé expiain to you‘briefly how a
trial proceeds. Ana.from timg to time you'll see me
referriné to my notes aﬁd I'm goiﬁg to do thét because
everything I.tellsyéu is vefy impoftaﬁt and I want to make
sure I get it exactly right 'so I'll try to-sit here and
read things to yQu,HIFll loék‘up from time to{time.‘ But
the first thing that's‘going po happen in the trial is that
the State will make an opening statement to you, and an
opening statement i§~not evidence. It's simply an outliné
of what the Staté‘believes they're going to be able to

prove to you as this trial goes forwérd. The defendant may

-1if he wishes present an opening statement but he doesn't

have to, and I'll explain that .later on as the trial
proceeds. Now, following opening statements you will then

hear testimony and you'll receive evidence in the case.

41
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Evidence consists of testimony from State's witnesses who
will sit right there in front of you and testify. Also
physical exhibits may actually come into evidence.
Following the completion of testimony, the attorneys again
will have an opportunity to make what is called a closing
argument or closing statement to you. That's their
opportunity to summarize the case'frpm their respective
points of view, and again, try to persuade you to go along
with their side. Again, these arguments are not evidence. .
Following the closing statements of,the‘attorneys{ that's
when I as the judge of the law, you are the judge of the
facts I will explain that here momentarily —-- that's when I
will instruct you on the law of South Carolina as it

pertains to issues which have arisen in this case. After

you receive my instructions, that's when you'll be able to

go back to your jury room to begin deliberations in order
to reach a verdict.- Now, as you know as I have explained
to you this morning, this is a criminal case that's been
brought by the State of South Carolina. The State is
represented by a person called a solicitor, that's what we
call them in South Carolina, they're called district
attorneys in other jurisdictions. But the State has.
charged the defendant, Mr. Demario Monte Thompson, with
burglary in the first degree, attempted murder, pointing or

presenting a firearm two counts, and possession or display
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of a firearm during the commission of a violent crime.

Now, the charges against the defendant are contained in
these indictments.‘ Now, these indictments, ladies and
gentlemen, are not evidence of anything, these are simply
the descriptions of the charges which-ha&e been made by the
State against the defendant. Now, the defendant has pled
not guilty to these charges and is presumed innocent unless
and until proven-guilﬁy beyond a reasonable doubt. Now, a
reasonable doubt, which I will explain to you more in
detail at the closing of the trial, let me give you an idea
here first, though. A reasonable doubt is the kind of
doubt that would cause a reasonable person to hesitate to
act. A defendant has the right to not testify and never
has to prove innocence or prove anything, -or even present
any evidence. The burden of proof is always upon the State
of South Carolina. Now,‘it's going to be your duty as
jurors to decide from the evidence what the facts ére, you
and you alone are the judées of the facts. You will hear
the evidence, decide what those facts are and then apply
those facts to the law which I will giye you for you to
reach your verdict. In doing so you must follow the lawv
that I give you whether you agree with the law or not. You
shouldn't take anything I say or do during the trial as
indicating what I think the evidence shows or what your

verdict should be. Just like rules which govern sports and.
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other activities, there are certain rules of evidence in
court which coqtrols what can come in and what can't come
into evidence. And when a lawyer asks a guestion or offeré
an exhibit into evidence and the lawyer on the other side
thinks that it violates the rules, that lawyer may object.
If I overrule the objection the question can be answered or
the.exhibit can come ‘into evidence, if I sustain the
objection, well, the question cannot be answered or the
exhibit cannot be received. . Now, whenever I sustain an
objection to a,question or deny a motion to admit something
into evidence you must ignore that question or the
existence of the exhibit, and you must not speculate or
guess what the answer would have been or what the exhibit
would have shown. Sometimes it may be necessary for me to
reduest that you leave the courtroom and go back to your
jury room while-I discuss certain legal issues with the
lawyers. If this occurs you don't need to spe;ulate about

what we're talking about. Remember, I'm the judge of the

law, y'all are the judge of the facts. Y'all will hear all

of the facts, I have to decide what the legal issues are.
So that's the method used by all courts and all lawyers to

determine what's going to come into evidence, because you,

‘the jury, need to hear the best evidence available. Okay.

This is simply a procedure that the law requires when

certain legal issues arise. Sometimes rather than have



28

10

11

12

13

14

15

16

17

18

19

20

21

22

.23

24

25

OPENING STATEMENTS

y'all get up and down and go back to your jury room .and
such, I will have the lawyers approacﬂ the bench so that I
can discuss a legal -issue with them in private. I will do
this as often as possible to keep y'all from having to go
back and forth, but again, don't speculape about what we're
talking about or why you can't hear, we're not tr?ing to
keep anything from you. If's simply a procedure that all
lawyers and all courts use to make sure that you hear the
best evidence available. Now, in deciding the facts of
this case, ladies and gentlemen, you may have to decide
which witnesses to believe and which witnesses to not
believe. You can believe everything é witness says, only
some of it or part of it or none of it, that's solely for
you to determine. Now, auring the trial you will not be
allowed to take notes. concerning the testimony of the
witnessésf Okay. For this reason I urge that you pay
close attention to4What the witnesses testify to so that
you will be able to accurately discuss them during your
deliberations. Also, you will notice right in front of me
my court reporter, Mr. Mike Watkins. At the end of the
trial you will have to make your decision based upon the

evidence presented. You're not going to have a written

“transcript of the trial to consult back there in the jury

room, and it's very time consuming and for my court

reporter to bring back testimony and try to play it back,

45
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so please pay élose attention to the evidence and the
testimony that comes in. Now, until T adVise you to begin
your deliﬁefations -— and this is important, ladies and
gentlemen -- you mﬁét'ndt‘discﬁss this case with anyone,
including yourselves, because you have to wait until you
hear everything and until I give you the law before you can
accurately discuss the evidence. .This includes friends,
family members and anyone, else involved in the case. When
you leave the courthouse.today don't go Google and go into
your search engine at your house on the internet and look
up information about these alleged crimes or look up
informaﬁion about the defendant or me or‘anyone else
involved in this case, or the lawyers,. you will be
violating yoﬁr oath as a juror. Because remember, your
verdict must be based only on the evidence and testimony
received in this cdurtroom f;om that witness stand.. And if
anybody does try to aﬁproach you and.talk to you about
serving as a juror in this case, let me(know who that is
and I'll take care of that. Okay. And that's very
serious. So please don't discﬁss this case outsidé of your
jury rooh, and only after you receive instructions from me
to do so. It's impoftanﬁ, ladies and gentlemen, that you
keép'an oﬁen;mind and not deciae any issue in this case
until all of the evidencé has been presented, the_parties

have made their closing arguments and I have instructed you
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on the law of the case. It is your solum responsibility,
ladies and gentlemen, to determine the guilt or innocence
of the defendant,‘and your verdict —-- and it hés to be a
unanimous verdict -- must be;baséd séiely on’the evidence
as it 1is presented‘to you in this trial and on the law és I
instruct you at the end. So at this time thank you for
accepting this important responsibility. We will proceed
with oﬁening statements. Soliciﬁor?

MR. COOK: Thank you, Your Honor. May it please the
Court?

THE COURT: Yes, sir.

MR. COOK: Mr. Steen? July  2nd of 2014 Demario
Thompson went tdjjjj I 2ractments in Lancaster
County, kiéked in the door, went inside and assaulted his-

girlfriend, Keasia Drafton. When he came out neighbors

‘were outside, Mr. Dominique Huff had come out trying to

figure out what was going. Mr. Thompson points-a gun at
him, takes off downstairs fleeing the sceﬁe. Ms. Sandra
Nelson comes out of her apartment after she heafs a ruckus
and he points the gun at her. He is charged With five
things. He.is charged with attempted murder, burglary in
the first degree, pointing?and presenting aifirearm two
counts, and possession.of a firegrm duringithe commission
of a violent crime. Atteﬁpted murder. Now, my Jjob is té

pretty mﬁch walk you through'this and present the facts to
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.you as the State sees them. Your sole job is to decide

what happeﬁed that night, and I'm going to make it as easy
as possible for you to -- the judge is going to tell you
what the law is but I'm going té show’it to you because you
don't really know what to look for unleésuyou know what the
elements of each crime is;, Attempted murder is pretty self
explanatory. It's a person with the intent. to kill
attempts to kill another person with malice aforethought
eithef expressed or implied'éommité the offense of .
attempted murder. Essentially you try to kill somebody and
you don't. If you kill them it is murder, if you try to
kill them and you don't kill them it's attempted murder.

Malice aforethought means he had ill-will towards her.

That was his intention when he went. to that apartment that

he was goihg to kill her, and that's what we're going to
prove to you. And the.next one is burglary first degree.

This one is —-- most people think of burglary as somebody in

‘a black mask crawls through your window and steals your TV,

_that is a burglary. But burglary is a lot broader than

just somebody coming in your house and taking your stuff.
Now,; Mr. Thompson is charged with burglary in the first
degfee for a few different reasons. When he came to the
house it wasrdafk oUtside( it was nighttime. I'm going to

show you all of the different ways of what burglary is.

‘Burglary in the first degree is when a person enters a
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dwelling without consent with the intent to commit a crime
therein. There‘é a lot of different things in that that
you wouldn't notice. First of all; dwelling. What is a
dwelling? It-has to be a houée. It ﬁas to be an apagtment
or condo, anywhére somebody lives. It can't be'é shed, it
can't be an outhouse or a.pool house, it has to be a
dwelling where somebody lives. . Now, this‘apartmént is
where Ms. Drafton lived, this is a dwelling. Without
consent means he doeén't have permission to be the;e,
that's what consent is. It was. like in .any other situation
consent meané you are ailowed‘to be there.. And we believe
Ms. Drafton did not tell him that  he could come in that
house. - With the intent to commit a crime_infé“dwelling.

He has to in his mind formulateAthat he is going to commit
a érime when he goes inSide. NQW, what does that mean? If
somebody.comeé in your house with a plan to go to sleep,
that's not a burglary'because‘they»don't want to. do a crime
when they det in. What Mr. Thompson did is before he went -
in that house he was going after Keasia, he knew before he
came in the door that when i get in there, "I'm going after
her." So he formulated this before he,weht in the house.
So you have to have ali of that and either oneyof these
other circumstances. When affecting the entry of the house
or immediate flight somebody other thaﬁ a participant in

the crime is armed with a deadly weapon. - He came in with a
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deadly weapon} we say he had a gun.. He came in the house
with the intent to commit a crime with a gun on him, that's
the one way he satisfies the burglary first degree. Or, he

causes physical injury. He injured Keasia Drafton. Keep

. in mind this is saying or every time, I don't have to prove

every one of these, just one of them. Or ‘uses or threatens
the use of a dangerous instrument. A gun is a dangerous
instrument. Or displays what appears-to be a knife,
bistol, revolver, shopgun or firearm.. I tell YOﬁ he-had a
gun, it's or, or, or and he satisfies all ofvthem. This
one doesn't apply but I put it in there so it doesn't look
like I was hiding aﬁything. If somebody has got two or
more previous burglarieé and they do another of them, it
bumps up to‘first degree. All of these are aggravating
circumstances that would raise.something to a higher
dégree. This one does not apply but I definitely keép it
out so y'all wouldn't wonder why I skipped from A to C.
The last‘one, it happens at nighttime.  This was betwéen
foﬁr and five ;n the morning in Juiy, it's darkfoutside,
Deputy Silberman Will tell you that. Poiﬁting and
presenting a firearm, there's two counts of‘this. One of

them, he pointed a gun at Dominique Huff,‘the second one he

- pointed a gun at Sandra Nelson. The key here is that it is

unlawful to pdint or present a gun if it's loaded or

unloaded, I don't have to show. that there's a single bullet
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in the chamber. If you point a gun at somebody it is
illegal unless you're in a play or some type of theatrical
and y'all are pretending to shoot each other, but if you're
out in public and-you pull a gun on somebody it doesn't
matter if it is loaded or not you're guilty of pointing and
presentihg a firearm. So I'll‘come back, I will call
witnesses ana you will heér from the officers, you will
hear from who was there. Just listen to the witnesses and
use your common sense. It"'s not ;ocket sciencé. They're
going to tell you what happened, what they saw and listen
to them, listen to what their motives are behind their
testimony, what their credibility, their biases; And at
the end of the day I'm going to get back up. here and I'm
going to ask you to find Mr. Thompson guilty of all of
these charges. Thank you.

THE COURT: All right. Thank you, Solicitor._‘Mrw
Steén?

MR. STEEN: Thank you,. Judge. May it please the |
Court? Like I‘told y'ail earlier, I'm here todéy to.
represent Mr. Thompson. The solicitor told you what he
will t;y to show you today. I'm going to try to show you
this is the set of facts, this is the sect of facts that
the. evidence is going to show. Ms. Drafton and Mr.
Thompson‘are a couple that got into a lovers quarrel, law

enforcement was -called, Ms. brafton nor the lead .
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investigator on the case believed not even a bandaid was
neceséary in this caée. Law enforcement left, Ms. Drafton
went back to sleep. That was the entire incident we are
here for today. It lasted from the time law enforcement
camé'and left about an hour, and now we're here because the
State has chérged Mr. Thompson with burglary first,
attempted murder, two counts of pointing and presenting and
possession of a Weapon. Mr. Thompson did not burglarize
his girlfriend's home. ﬁe didn't go over there with the
intent to murder his girlfriend, he did not break in for
that purpose to murder‘his'girlfriend. They are boyfriend
and girlfriend, they still(are. That;é all I'm going to
say. I ask that y'all'find him not‘guilty and I think
y'all will see that after all of the evidence. Thank you.

THE COURT: All right. Thank you, Mr. Steen. State
ready to proceed with its first witness?

MR. COOK: State calls Reuben Silberman.

The witness, REUBEN SILBERMAN,- Was first duly sworn

and testified as follows, on: .

DIRECT EXAMINATION

BY MR. COOK:

Q Would you please state your name for the record?
A Deputy Reuben Silberman.
Q Who is yoﬁr employer, Mr. Silberman?

A The Lancaster County Sheriff's Office.
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Q How long have you been with the sheriff's office?

A Approximately nine months.

Q What's your current rank Qith the sheriff's office?
A It's deputy.

Q As a deputy what are your general duties?

A To respond to emergency calls that require law

enforcement and patroi.
Q Can you speak up a little bit?
A To respond to emergency situations-that require law
enforcement and'patroI‘duties.‘

THE COURT: Let me interrupt you. - Can y'all hear
okay? Back there.in the corner, can you hear him okay?
All right.

Q@ - Did you respond to | I W 2rartments on July

2nd, 20147

A Yes, sir.
Q What time did you go out there?
A It was between 4:00 and 5:00 a.m.

Q Why did you go out there?

A Dispatch advised me that there was a possible
disturbance.

Q When you got out there, who did you talk to when you
got there?
A Ms. Keasia Drafton, or Drayton..

Q Is Ms. Drafton the alleged victim in this case?
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A Yes, sir.:
Q How did she appear to you when you got there?
A She was very upset. . She appeared to have a wound on

her head, wound on her neck, her c}othes were torn and she
responded to the doér in her underwear‘aﬁd a tank top.

Q Was it ——lwell, was she in her pajamas or was she
actually in her underwear?

A It was underwear.

Q So when you got to the apartment she's in -- what did
the apartment itself look like? |

A When I first arrived I noticed the door appeared to
have been kicked in. - The deadbolt was still engaged and
the door was hanging siightly off'its hinges, and it
looked as though in her living room there‘was some sort of
disturbance and sort of a physical altercation that may

have occurred.

Q Was anything out of place?

A Just ——

Q Have you ever beeﬁ in that apartment before?

A No, sir.

0 Did it look like it was in order in the apartment?
A It looked as though some things were thrown around

the apartment, the door.
Q Did you take any pictures of Ms. Drafton that night?

A Yes, sir.
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Q\ Did you take pictures of the apartment itself?

A I took pictures of the door, of Ms. Drayton (sic) and
her injuries, and I think I did take a picture of the
apartment.

Q Do you recognize this?

A Yes, sir. That's from inside  -her apartmen£ looking
outwards.:

Q Can you tell me what this picture shows?

A The door that's hanging slightly off the hinges, it
looks like there's some personal household items that were
possibly strawn about;-

Q Is this how the apartment looked When you were there

that night?

A Yes, sir.

Q You personally took this picture?
A Yes, sir.

MR. COOK: State moves to introduce into evidence item
number one.

MR. STEEN: Without objectién, Your Honor.

THE COURT: All right. Without objection introduced
as State's Number 1.

(The photos ‘were received as State's 1.)

MR. COOK: May we approach, YourAHonor?

THE COURT: Yes, sir.

(A bench conference was held.)
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THE COURT: So, Solicitor, what were you wanting to do
then?

MR. COOK: Your Honor, I have all of these pictures
loaded in the computer and it would be easier to show Mr.
Silberman along with the jury at the same time instead oﬁ
handing him one picture at a time, it would be a lot easier
and expedite the process. '

THE COURT: Any objection to that?

MR. STEEN: Without objection.

THE COURT: Any objection to all of the photographs
coming into evidence as State's 1? Well, why don't we just
say State's 1 collectively .is the compilation of
photographs.

MR. COOK: Thank you, Your Honor.

THE COURT: All right. Thank you.

Q Deputy Silberman, do you recognize what this is?

A Yes, sir. That's the apartment building [ where
Keasia lives. |

0 Ail right. Do you recognize what this is?

A Yes, sir. That's the atrium that has four
apartments, the top right one being apartment D where
Keasia lived.

Q On that screen in front of you you can mark with your
finger, can you put an X over the door where Ms. Drafton

lives?
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(Witness complies.)
Okay. Is this where you went July 2nd?
Yes, sir.

The door under that X, is that the door that you took

pictures of?

Q

A

Yes, sir.
Dominique Huff, do you know where he lives? Can you

where he lives?

.Yes, sir.

Okay. Can you tell us what this is?
That's the stairwell.
Where dces that stairwell go to?

That will lead up to Keasia's apartment and Mr.

N

Dominique Huff's.

Q
what

A

Okay. I know this is repetitive, but can you tell us
this is?
That's the stairwell leading up to -- it's Keasia's

apartment on the right.

Q

About how far do you think it is from Keasia's door to

Mr.‘Huff's door?

A

Q

Maybe ten or 12 feet.

Do you know the door at the bottom there, do you know

who lives there?

A

Q

This one is Ms. Sandra Nelson.

Can you mark on the screen?
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A (Witness complies.)
0 Okay. Can you tell us what this is?
A This is a picture of Keasia's door. You can see the

door frame has been damaged.

Q You took this picture, correct?
A Yes, sir.
Q The pictures outside of the apartment, did you

actually take those?

A Yes, sir.

Q The ones of the building and the atrium, did you take
those pictures?

A Yes, sir.

0 Are you sure? The ones outside of the building?
Okay. 1I'll tell you I took those pictures, the ones of the
outside of the building.

A Okay. I thought I took one picture of the outside of
the building.

Q Sorry for the confusion. But you've identified that’

is the outside of | 2rartments, right?

A Right.
Q Can you tell the jury what this is?
A That's Ms. Keasia's door and the deadbolt which is

still engaged.
0 When you responded, was the door open when you got to

the apartment?
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Partially.

Okay. Was she in there -- who was in the apartment at

when you got there?
g

A It was just Keasia.

Q Was Mr. Thompson on the scene when you arrived?

A No, sir.

Q "Can you explain to the jury What this is?

A It's a picture of Ms. Keasia's door broken into.

Q This is from inside her apartment?

A Yes, sir.

Q Can you identify who this is?

A That is Keasia.

Q How long was i? before you took this picture when you
arrived?

A I would say under 30 minutes, I believe.

Q Okay. Can you identify who that is?

A That's also Keasia.

Q Did you take this picture?

A Yes, sir.

Q Is thisAMs. Drafton as well?

A Yes, sif.

Q Why did you take a ﬁicture from this angle? Why did

you take this picture?

A

I took a picture to show that there was a wound on

her neck, it appeared to be the result of some sort of
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strangulation.r

0 Can you circle the area that yoﬁ thought was a fresh
injury?.

A (Witngss complies.)

Q All righf. Thank you.. Why did you take this pictu;e?
A There appeared to be lump on her head or a hematoma.

Q Can you circle‘why‘you took this picture?

A (Witness éompiies.)

Q Now, same picture. Were all of these pictures taken

pretty much at the same time?

A Yes, sir.

Q And all of these were taken inside of her apartment?
A Yes, sir. |

Q Can you identify what this is for us?

A This is just to show that she did.appear to be'in

some sort of physical confrontation due to the torn shirt.

Q- You can see.in‘this picture she's got what appears to

‘be pants on, correct?

A Yes, sir.

0 Did she change after you got --

A I allowed her to put pants on.

Q When you were out at .this apartment I know you spoke

to Keasia. Who all did you actually speak to?
A The other peoplé I spoke Lo are Mr. Dominigque Huff.

He lives also .in the same apartment atrium but he lives
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right across the way.
Q Okay. Anyone else?
A And Ms. Sandra Nelson, thé one that lives doWnstairs.
MR. STEEN: Beg the Court's indﬁlgence one moment,
Your Honor?
THE COURT« ‘Yes, sir.
(Break in proceedings.)
Q Deputy Silberman, did you ever see Demario Thompson

that night?‘

A No, sir.
o) Did you look for him?
A Yes, sir.

Q Anybody help.you look for him?

A Yes, sir, Deputy Collins.

Q Do you know when he was found?
A I can't remembér;

Q Was he arrested that night?

A ‘No, sir. |

MR. COOK: vNothing furthé; from the State. Answer
anything Mr. Steen may have for you. Thank you.
MR. STEEN: All right. 4Tﬁank you. Mr. Steen?
CROSS EXAMINATION
BY MR. STEEN:
Q So Deputy Silbérman( no gun was ever recovered; 1is

that correct?
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A ‘'That's correct, sir.

Q And you never saw Mr. Thompson on the scene.

A That's correct, sir.

Q And you didn't see Mr. Thompson injure Ms. Drafton.
A No, sir, I did not. -

Q And you~did not believe her injuries needed EMS

treatment, did you?
A No, sir.

MR. STEEN: ‘No furthef questions. Thank you, Your
Honor.

THE COURT: All right. Thank you, sir, yéu-may step
down. State can call its next witness.

MR. COOK: State calls Mr. Dominique Huff.

The witness, DOMINIQUE HUFF, was first duly sworn and

testified as follows:

DIRECT EXAMINATION

BY MR: COOK: : ' - s

Q Would you please state your name for the record?

A Dominique Huff.
Q Where do you live, Mr. Huff?

A . In apartment [l M O:ive-

Q I'm going to show you something here. Do you
recognize this?
A Yeah.

0] What is that?
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A Apartment complex.

Q Is this the one you live in?

A Yeah.

Q Do you recognize this?

A Yeah.

0 Mark on the screenvwhich one you live in.

A (Witness complies.)

Q Who all lives in that apartment?

A - Me, Jamie and my three kids.

Q Who is Jamie?

A My girlfriend.

Q Were you living here July 2nd of last year?
A Yeéh, I was thefe that night.

Q Who else was there with you?

A Jamie and my kids.:

Q V'Do you know Demario Thompson?

A Not-personaily. I've seen him around in Lancéster a

couple of times, but not personally.

Q " Can you identify him in the courtroom?
A Right there (indicating.)
Q We've gdt~to’take it down for the record. Can you

tell us what he's wearing?
A Oh, he got a blue shirt on.
Q How are you familiar with him?

A I'm really not.
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Apartments?

Have .you ever seen. him at

I haVe,seen him qalkiﬁgvup and down the roads.

- Did you see him on the morning of July 2nd?

Yeah.

Where did you see him?

Outside of thelapartmenf complex.

What time did you seé him?

It was between 4:OO*and S:OO, it was early morning.
Was it dark outside?

Yeah. |

Why were you outside at 4:00 in the morning?-

Because I heard a disturbance and I actually come to

the door to see what was going on.

Q

.Okayl' When you:came outside —-- you heard the

disturbance, when you came outside, could you tell where

the disturbance was coming from?

'

Q

Yeah.

Where was it coming from?

Across .the hall.

. Across the hall meaning where?

" Across the walkway.

Across the breezeway right here in this picture?
(Witness indicates.)
What is that? Who lives there?

That's -- I know her by Kilo. I don't know how to
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pronounce her full name, but ‘that's her apartment.
o} So you heard a disturbance and you came outside, based

on what you saw you realized it was coming from | R

A Yeah.
Q What did you actually see?
A At that time when I come -out I seen the door was off

the hinges but it 'was dark:on the inside and all I. heard

was just a whole ‘bunch of commotion.

o} Do you know who all was in .there?
' A ~ No, not at the time.
Q What héppened next? -
A‘v I actually went back in my épartment becausé I had to

go to work that morning,ﬁ I went back in;~then I had Jamie

‘call the police because it was other people out there that

was calling so I was like might as well go ahead and call
and see what was going on, let them get a cop out here

Jjust to calm it down and get everybody straight.

65

Q When you went: outside you see the door off the hinges, °

did you ever see anybody come out of .the -apartment?

A No, not the first time.
Q So you went out a second time?
A  'Yeah. I actually Went.out‘the first time and heard

the commotion, seen the door was off the hinges.and I went
back in my house.

0 Why did you come back out?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

°¢ 49
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A Because I heard he had a gun.

Q SomeEody --

A Somebody yelled he had a gun;

Q Do you know -- have you got any idea who yelled that?
MR. STEEN: Obijection, heérsay.

THE COURT: Sustained.

Q You heard somebody yell he's got a gun. What did you
do?

A Went back in the house and got'mine.

Q . Did you see anybody with a gun?

A No, I actually didn't see anybody with a gun.

0 Okay. Did you see Demario? )

A When I actually seen him he was down by the trash
can.

Q What was he doing down by the trash can?

MR. STEEN: Objection, calls for speculation.

THE COURT: Overruled.
A He was standing there. At that time one of the
neighbors downstairs had come outside so they was fussing
back and forth.
Q He was arguing with the downstairs neighbor?
A Yes. She was outside and he-wasvby the-trash can and
they were going back and forth with words.

(Beg the Court's indulgence one moment.)

Q Okay: So you said you went inside and got a pistol.
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A Yeah.

0 Why did you do that?

A Because when I heard he had a gun then--- I have
three kids in the house, so when I heard that I was legal
—— at that time I was actﬁally by law able to carry one,
so I went back and got mine because my kids were actually

right there in the front room in the floor asleep.

Q So you got one just to protect yourself.

A I had to.

0 Now, you said Demario is downstairs talking to some
woman. ‘Do you know who that woman is downstairs?

A Ms. Sandra. i

Q Ms. Sandra? Did you see Demario with a gun?

A All I seenlwas when I came back to the door he was

having his words with her so he pointed up like that, so

when I seen his hand go up I just pulled mine from my

side.
Q Was it his hand or was it a gun?
A . From the distance -- from here to the trash can it's

a good distance. . And.with it being dark, like I said, all
I seen was his hand go up like that, and out of instinct I
just pulled mine ‘and everything just happened then.

Q Did you see him point a gun at Ms. Nelson?.

A No, I didn't.

Q Do you remember giving a statement that night?
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A That morning,'yeah, I did give a statement.

Q Do you remember what you told the officer . .that
morning?
A Not correctly, not word for word.

MR. COOK: May I approach, Judge?

THE COURT: Yes, sir.

Q Do you recognize this? Yéu can take a minute to read
‘that.
A Yeah.

Q Do you remember giving this statement?

A Yeah.

0 Is that your handwriting?

A Yeah.

0 Do you remembe: telling the officer that Demario‘had a

gun and pointed it at the neighbor downstairs?

A I don't recall telling the officer that.

Q ADo.you remember wfiting that in the statement?

A 1 remember writing that. Like I said, when I seen
his hand go up -- 1if I hear there's a gun and I see the
hand go up it's like -- it might have been a gun or it

might have been a hand, I'm not 100 percent clear. Just
for my safety I Went and got mine just because of my kids.
0 Did he point one at Ms. Nelson?

A I don't.recall honestly. Like I said, all I know -‘is

"I heard going back and forth with cuss words, beiné called
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B this and B that.
Q . So there was an exchange between Ms. Nelson downstairs

and Demario, correct? They talked fo each other.

A Yeah.
Q Now, did you call 911 that night?
A I didn't, my girlfriend did.

Q Did you ever go over to B chat night?
A No. I was actually outside when all of the police
and stuff were out there. I actually didn't physically go

over there when all of the commot ion was -going on.’

Q Did you go over there after it cleared out?

A After the police-had cleafed up I actually went to
work.

0 At any time that night did you ever go in Ms.

Drafton's apartment?-
A Nuh-uh. )
Q Did you ever see her that night?

A - Yeah, I did. I seen her when she come out.

0 What did she look like?

A She had just a shirt and'undérwear on.

Q Was she upset or was she.ff,how was she acting?

A Yeah, she was Crying. She was hysterical baéically.
Q So you only saw her -- where did you see her, out on

.the breezeway out here?

A Yeah. Because basically once you open the doors up
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and you step out you can basically just touch the other
person if they're coming out of their apartment, so --
Q Did anybody come to your apartment that night?
A The police, they asked us to give a statemént.

Q But nobody but the police.

A Yeah.

Q Demario never came to your house?
A Nuh-uh.

0 Keasia didn't come over?

A Nuh-uh.

MR. COOK: Answer anything Mr. Steen may have for youp
Thank you.
THE COURT: Mr. Steen?
MR. STEEﬁ: Thank you, Your Honor.
CROSS EXAMINATION

BY MR. STEEN:

Q Mr. Huff, you said you knew Ms. Drafton as Kilo.

A Yes, sir.

Q Did you know her name at the time?

A I can't pronounce it.

Q Oh,. okay. And you never saw Mr. Thompson with a gun
that night.

A I seen him but I don't know if it was a gun, or like
I said, it was just his hand. Like I said, it was dark

down by the trash can so all I seen was his hand go up
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like this.
Q You seen his hand.
A Yeah.

MR; STEEN: No further questions. Thank you.

THE COURT: All right. Thank you, sif, you can step
down. Call your next witness. |

MR. CQOK: étate calls Jamie Hunt.

The witness, JAMIE HUNT, was first duly sworn and

testified as follows:

DIRECT EXAMINATION

BY- MR. COOK:

Q Please state your name for the record.

A Jamie Hunt.

Q Where do you live, Ms. Hunt?

A A A B D:ive.

Q 'Can you mark on the screen where you live?
A (Witness complies.)

Q Do you know Demario Thompson?

A No, I just seen him around.

Q Can you identify him in the courtroom today?
A Yes. |

Q Do you know Keasia Drafton?

A I didn't know her personally but I just seen her

outside of the apartments and stuff.

0 How long have you lived out at |
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A Since May.

Q Did Keasia live next door the whole time you lived out
there?

A Yeah.

Q Who all lives with you?

A Dominique and my three kids.

Q Were you there “July 2nd of 20147

A Yes.

Q Did you call 911 that night?

A Yes.

0 Why did you call 9117

A Dominique had come back inside and told me to call
911. Because like I woke up, we heard the disturbance and

someone kicking in doors and stuff like that, and he went

and checked and he come back in and told me to call 911.

Q

A

Did you ever go outside and see what was going on?
No. I had my kids inside so I didn't go out.

Did you -- what did you hear?

I just heard a bunch of shouting and stuff and the
being kicked on and stuff.

Did you talk to the police that morning?

No.

Did you ever see Keasia that night?

Well, when my daughter was crawling around on the

floor, Dominique had left the door open, I seen her go sit
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on the gteps. But other than that I didn't see nothing
else. '
Q Did you ever look out your door and see or did you
stay inside the whole time?
A Well, from ——Vthe door was cracked, I can see like
people walking and I seen her but I didn't like see her
close or anjthing so I didn't know what she looked like.
Q Okay. Do you remember what you told 9117

MR. STEEN: Objection, hearsay.

MR. COOK: 1It's what she tqld her, Your Honor.

THE COURT: I understand. Overruled.
A Not that I recall. It has been a lopg time since
that happened.

MR. COOK: No further questions, Your Honor.

THE COURT: Mr. Steen?

MR. STEEN: No questions.

THE COURT: Thank you, ma'am, you may step down. A
you ready to call your next witness, Solicitor?

MR. COOK: Yes, sir. Your Honor, the State calls
Janice Sager.

MR. STEEN: Your Honor, I renew my objection to Ms.
Sager's testimony.

THE COURT: I overrule.

The witness, JANICE SAGER, was first duly sworn and

testified as follows:
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DIRECT EXAMINATION

BY MR. COOK:

Q Please state your name for the record.

A My name is Janice Sager.

Q Who is your. employer, Ms. Sager?

A I'm employed by Boyd Management, I'm the property

manager of JJ I 2rartments and Old Hickory

Apartments.

Q Can you tell us what that is in that picture?

A That is the front side of the 44 building at’
B /rartments.

Q . As the property manager, what all are your duties out
at I

A Well, I don't know if we have time fbr that. To

¢ollect the rent, maintain the integrity of the property
and to handle all of the tenant affairs, make sure the

property is in good condition-at all times.

Q How long have you been the property manager out there?
A I will be there seven years in March.

Q Is your office located on the property?

A " I'm actually -- my office is located on the other

side of this building down below it.
Q Where you familiar -- do you know Demario Thompson?
A ~ Yes.

Q  Can you identify him in the courtroom today?
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A I know who he is, yes, sir. He has a blue shirt Qn.
Q Do you know who Keasia Drafton 1is?

A Yes, sir.

Q Are either one of those it tenants of yours?

A Keasia Drafton is a tenant -- well, she was a past

tenant of mine, she moved out in August.

Q Was Keasia Drafton living at | Arartments on
July 2nd of 20147 | |

A Yes, she was.

Q Was Demario Thompson a resident?

A No. He has never been a resident at R
Apartments.

Q I'm going to show you something. Can you identify

what this is?

A Yes. This is a letter that I had to draft out per my
district manager -- do you neéd me to read it?

Q Yeah, just‘what if is.

A This is an acknowledgment that Mr. Demario Thompson

has been banned from | ]l 21c this is letting --
MR. STEEN: ‘Objection, hearsay.
THE COURT: Overruled.
A Okay. He was banned from | 2rartments, and
this was on 3-18 of 2014. And -- |
Q Did you sign fhis?

A I did. I signed it andlKeasia signed it also.
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Q " Did she sign this in YOur presence?

A  Yes, she did.

Q Where was this document_executed?

A . It was executed in my office.

0 On the premises at _

A Yes, on‘the ﬁremiSQSu_ Shé_had to come and sign that

beéause of ——
Q ‘Well, -okay-.

MR. COOK: Your Honor, the State moves to introduce
this as State's Eghibit Number 2.

THE COURT: Ovef previous objection. All rigﬁt. The
previous objéction overruled, allowed into evidence,
State's Number 2.

(The letter was received as State's 2.)

MR. COOK: Nothing further for Ms.ASager, Your Honor.

THE COURT: Any guestions?

CROSS EXAMINATION

- BY MR. STEEN: .

Q Ms. Sager, wefe you present .for any of the events that
occurred on July 2nd of 2014.
A No; after thevfact..

MR. STEEN: Thank you. No further questions.

THE COURT:‘ All r;ght. .Thank you, ma'am, you may stepl

down. Ladies and gentlemen of the jury, we're going to

take a brief recess at this point in time, midafternoon
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recess. Please remember, don't talk about the case, you've
only héard from three or four witnesses so far so you don't
know -- you ha§en't'heafd the whole story. 5o just relax,
go get -you sométhing to drink, eat some snacks and‘we'll
reconvene here momentarily.. Okay. Thank you.

(The jury left the courtroom.) |

THE COURT: Havevy'all beén able to agree to How much,
if any, of the 911 tape comes.in?‘ Is that the next one?

MR. COOK: Yes, sir.

THE COURT: Well, let's élay —= lét's listen to them.

‘(The tapes were played.) .

THE COURT: That's the entire taée?

MR. COOK: Yes, sir. |

THE COURT: All right. Arguments, Mr.. Steen?

MR; STEENfAvThank you, Your Honor. Fi;st I.wéuld
objeét under the confrontation-clausé that Ms. Drafton is
not here to testify, her testimony is being used against
Mr. Thompson.. Andvsomethihg we were talking about earlier,
i think the point I was going to askAfor was that he's
gone, that was clgar>at that point he was gone and the
éuestions became more of .an interrogation than what was
actually going on.. That's what the.9ll‘dispatcher asking
her the questioné, you know, where is he at, what was he
wearing, what did he do toiyou. So that would be the point

I would ask be redacted from it.
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THE COURT: All right. Solicitor?

MR. COOK: Well, Your Honor, when she asked what's he
wearing, what did he do, they';e still trying to assess the
situation, where he's at, who they were looking for and how
to assess the situation. I mean, the confrontation clause
is not violated in Davis versus Washipgton,‘they clarified
the CrawfordvRﬁle saYing that a 911 call where the caller
gives the identification of the accuser, which was —--— it
was a CDV case, that that's non;testimbnial-in nature and
it's not hearsay and it doesn't violate the confrontation
clause because it'"s deemed non-testimonial.

THE COURT: Even when further questions -- as Mr.

. Steen has pointed out in his argument, even when they --

whoever is talking to her starts questioning her more about
things?

MR. COOK: Well, if that's a rule then that would
insinuate 911 needé to stop asking questions.’ 911's main
géal is to figure out exactly what's going on, how to best
assess the situation.

THE COURT: I-understand. I'm loocking at testimony
versus non-testimony.

MR. CCOK: I think it's all testimony --
non-testimony. She's telling - ﬁhis is not police
interrocgation, they're not trying to figure out what

happened, they're asking what is going on. This is the
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first time that any --

THE COURT: She's giving her present sense impression
in the form of an excited utterance, is that what you're
saying? ihat's,the hearsay argument.

MR..COOK: Right. But the confrontation clause, this
is the first time that anyone has spoken to somebody who 1is
inside of the apartment after the alleged incident
occurred. The neighborsAwho called -- those 911 calls
weren't admitted eo this is -- Ms. Suzanne Collins, who is
the dispatcher that's called, has not. spoken to anybody
that's inside that room until she talks to Ms. Drafton
here. She;s trying to get as much information as she can
to best advise law enforcement what. to do. She needs to
ask her is he .there and what is he wearing so when they
respond and they see a man running out matching the
description they can stop that person. Everything she's
asking is to handle the situation wheﬁ they arrive. The
end of it where she.saYs —— after she says what he's
wearing she's saying he;pointed the éun, all of that, that
wasn't even in response to Ms. Collies' question, you can
tell she's saying that stuff, that would fall under excited
utterance, her present sense impression. She's yelling it
out, it just happened and you know it just happened because
she's on the phone with 911 when she called. I think all

of it is admissible, Your Honor.
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THE COURT: All right. Mr. Steen?

MR. STEEN: I'm also using Davis v. Washingﬁon. In
that case they made those points clear, and then it went on
to say at whatever point it becomes testimonial and it says
to be pretty easy —-- basicaliy when the questions stop
being what's happening to what happened they become
testimonial.

THE COURT: What page of that opinion are you --

MR. STEEN: I'm on page 37.

THE COURT: Do you mind han&ing it up to me?

MR. STEEN: Yes, sir.

THE COURT: I'm listening. Anything else you want to
tell me?

MR. STEEN: Your Honor, the definition of testimonial
from Davis v. Washington is that when the circumstances
objectively ‘indicate that there is no such ongoing
emergency, the primary purpose of the interrogation is to
establish or prove past events potentially later relevant
to a criminal proseéution. So I believe at that point when
he is gone/>well, tell me what happened then becomes the
testimonial part. The solicitor said, "Well, what's the
point with 911?" We usually have the person making the 911
call sitting right there telling us why they're making the
911 call. I don't think that -- that's not -- we've got

911 for emergency situations, when the emergency is over
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that's when it becomes testimonial.

THE COURT: Such as when you have a reluctant witness
who doesn't want to cooperate, to take your argument
further. 1I've got it. Thank you. Yes, sir; anything
further from the State?

MR. COOK: Your Honor, I would just submit all of it
is non-testimonial, that none of this was -- Ms. Collins
was never doing an interrogation. The extent of her
conversation was simply to identify Qhat was going on and
to send emergenéy persénnel. I don't think it ever crossed
over to the point where she's sitting there asking, "Well
what did he do to you?" She's saying, "Is he there? Yes,
and he's got a gun." She's trying to.figure out -- 1it's
not -- she's not interrogating her, she's just trying to
figure out what in the world is going on. This is the

first time she has had a chance to talk to her since this

happened.

THE COURT:  Go back to the last —— at what point on
that digital recording does it -- does she say "so he's
gone?"

MR. STEEN: 147, Your Hopor.

THE COURT: Pick it up at about 140, and let me listen
again.

(The DVD was played again.)

THE COURT: I heard four questions; what's he wearing,
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where did‘he go, pointed what, hurt you. vAm I missing
something? I mean,ithat’s What I heard..

MR. COOK: Well, the last question that Ms. Collins
asked is what's he wearing}.

THE COURT: Right. Who was that other voice? All.
right. Y'all give me qut a moment.

(Break in proceedings.)

THE.COURT: Based upon the arguments of iaw and
consideriﬁg the evidence presented to the Court I am going
to allow thé 911 tape iﬁ its entirety Eased upon my
interpretation of Davis Versus Washington. Your position
is certainly preserved in the record if it needs to be, Mr.
Steen. Okay. Thank you very much. All right. Any issue
before we bring the jgry in?

MR. COOK: Your Honor, thé next witness will be the
dispatcher along with Ms,'Saﬁdy Cauthen éf Lancaster County
Public Safety to authenticate the record. They were in the
room and to-stipulate that they've heérd it and then they

can testify that they made a recording and then have it --

it"'s already admitted through your ruling but I didn't want

a situation where -- they would be able to testify, "I work

there, I did make a call," and then play it and that's how

we would be able to do it, correct?

THE COURT: ‘Yes;\sir. Over the objection which has

already been noted and ruled upon.. Yes, sir?-
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MR. STEEN: Well, Your Honor, :I would ask that the 911
operator be able to authenticate .that it was Ms. Drafton
that made the phone cali. I mean, that's what is required
by the rule, -that the iaentification of the voice must be
connected‘to the élleged speaker, théy've got to connect
and authenticate that.

THE COURT: Well, that goes to the part of laying the
proper foundation, and of course, you can object at the
time of whéther or not a proper foundation haé been laid,
and then I will have to. make tha£ determinatipn then.

Right now these are just preliminary rulings. So you
question your witness accordingly and we will go from
there. Bring the jury in.

(The jury returned to the coﬁrtroom.)

THE COURT: All righf. All members of the jury are
present. Ladiés and gentlémen, tﬁank you for your
patience. Don't get mad at them, -get mad at me. I had a
matter I had to déal with in my chambers and it jﬁst took
longer than I thought it would be, I'm sorry about that.
Before we proceed any further, let me go'aheéd and appoint
the foreperson, or forelady of the jury, that's going to be
Ms. Coghill,,that's you. Thahk you, ma'am. Next time we
come in you will be seated up hefe. But I will appoint you
as the forelady for theltrial jury. It's going to be your

duty to preside in the jury room once you're able to start

83
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SANDRA CAUTHEN

deliberating. It will also be your -- you will be the
spokesperson for the jury here in court, and you'll also be
the only one who writes on the verdict form. Okay. And I
will go over that with you toward§ the end of the trial.
Remember that although you're the only person who writes on
the verdict form, it still has to be a unanimous verdict.
Okay. But I will tell you more ébout that as the trial
proceeds. Thank YOu very much. All right. State call its
next witness.

The witness, SANDRA CAUTHEN, was first duly sworn and

testified as follows:

DIRECT EXAMINATION

BY MR. COOK:

0 Will you please state your name for the record?

A Sandra Cauthen.

Q Who is your employer, Ms. Cauthen?

A I work for Lancaster County Public Safety
Communications.

Q What's your role with public safety?

A I'm the deputy director.

Q As deputy director, what do your duties entail? What

did you do?
A I am over the running of the dispatch center, the

daily operation.

0 What is dispatch?
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That would be the 911 dispatch center, taking the 911

calls.

A

Q

Where is that located?

At 1941 Pageland Highway.

Here in Lancaster County?

Yes.

Is that the old sheriff's office?
It is.

As deputy director, do you oversee the maintenance of

calls or storage of calls?

A

Q

I do.

Is every call —-- 1f someone calls 911, is that call

automatically recorded?

A

0

A

Q

It is.

"How 1is it recorded? 1Is it a tape? Is it digital?

It's all stored digitally.

Okay. 1Is it a local server or memory card, how do you
keep it.

It's on a server.

Is the server located locally?

Yes( sir, it is.

Is it down at the office?

It is.

Is there some type of protocol as far as maintenance,

keeping up with it? Do you have an IT staff or somebody
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that keeps up with it?

A We do have éh IT staff.
Q- Are they regularly mainﬁained?
A They do, yes, sir.
Q How long have you been with Lancaster County 9117
A I started dispatch in 19887
"0 ‘So were you .working July 2nd of 2014 -- were you in

your current capacity at that time?
A I was.
Q .Okay. When a call comes in the dispatchers are people

who actually take the call, correct?

A Exactly, yes, sir.

Q Do they have to do anything to make sure a call is

recorded or is it automatically recorded?

A No, sir, all calls are automatically recorded.-

Q Once the calls go onto the server, are they there for

a certain amount- -of time? How long do you guys these keeps

records.-

A We have them stored for about three years.

Q - Who-all has access ﬁo these stored-calls?

A - Myself and‘the director, Chris Nunnery.

Q Have vyou heard the 911 ;— had you heard any 911 calls

from July 2nd of 20147

A Yes, sir, I have.

AQ Have you heard one allegedly-involving Mr. Demario
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Thompson?

A

. Yes, sir, I have.

MR. COOK: Your Honor, State moves to play the audio

recording.

THE COURT: Any objection?

MR. STEEN: Object, lack of foundation and

authentication that this is Ms. Drafton.

THE COURT: All right. Objection overruled.

(At this time the 911 DVD was played.)

MR. COOK: 'No fﬁrther'questioné for MS. Cauthen.
THE COURT: Mr. Steen?.

CROSS EXAMINATION

BY MR. STEEN:

Q

Director Cauthen, are. you 100 percent positive that's

Ms. Keasia Drafton that calied?

A

Q

No, sir, I can't answer that that is who called.

And was this phone call ever attached back to her

number or the residence or .anything like that, or

connected -- was that number ever connected -- was the

number that belonged to Keasia Drafton ever connected to

that phone call?

A

you.

I can't answer that question,” I'm not familiar.

MR. STEEN: That's all. No further questions. Thank

THE COURT: All right. Thank you, ma'am, you are free

87
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to leave, you may step dowﬁ.
MR. COOK: State calls Ms. Suzanne Collins.
The witness, SUZANNE COLLINS, was first duly sworn and
testified as follows, on:
DIRECT EXAMINATION

BY MR. COOK:

Q Please state your name for the‘record.

A Suzanne Collins.

Q Ms. Cdllins, who is your employer?

A I'm currently unemployed.

Q Okay. Where were you working July 2nd of last year?
A I was working at Léncaster County 911, I can't

remember what it is now exactly.

Q I don't know exactly what the name of it is either.
A Public Safety Communications.

Q So did you hear the call that we just played in the
courtroom?

A I did.

Q .Was that your voice on the recording?

A Yes, sir, it was.

Q Do you remember taking that call?

A Now that I listen to it, yes, I do remember her.

Q When a call comes in, what do you do when you get a

call? What's the first thing you do when someone calls 911

and you answer the call, what are you trained to do?
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A First we would answer thé call as I said, Lancaster
County 911, we would ask what their emergency was. The
next thing we do is we open the screen, we start typing
the information in that the person gives us.

Q Is it your job to identify who the caller is?

A We have to rely on the information that the person
gives because there's no way that we can verify it because
we can't actually see them or anything. We can see the
phone number. If they call from the land liﬁe it will
have the person's name and address, but we have to verify

that the name that's on the screen is the person that's

calling.
0 The call that you listened to that you heard a few
moments ago, are there any gaps or is that -- is it fair to

say that was the entirety of the conversation?

A That was the entirety of the conversation. The parts
where I was not talking to her I was actually typing the
information in thaf she was giv;ng me.

Q At the .end I know it cut off. Was there anything
missing that you recall, or was‘that -

A The person may have hung up because the system only
runs as ldﬁg as the call is active.

0 And I asked this question to Ms. Cauthen. Do you have
to do anything to actually record the call or is it

automatically recorded?
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A The system automatically starts recording as soon as
you answer the call.
Q So from the beginning to the end there's no point
where you're hitting a button and making sure that you
started it and cut it off, it just automatically does it?
A It automatically does it.

MR. COOK: Thank you. That's all.

THE COURT: Mr. Steen?

CROSS EXAMINATION

BY MR. STEEN:
0 Ms. Collins,, you testified that y'all have to rely on
the information that y'ail are given, cofrect?
A That 1s correct.
Q In your years that did you this job, did you ever have
anyone call and give a false name?
A Not as far as I know.

MR. STEEN: No further questions of Ms. Collins.

THE COURT: Thank you, ma'am, you may step-down. Call
your next witness.

MR. COOK: Beg the Court's indulgence for one moment,
Your Honor.

THE COURT: Yes, sir.

(Break in proceedings.)

MR. COOK:. State rests, Your Hohor.

THE COURT: All right. State rests. Ladies and
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gentlemen of the jury, if you will please retire to the
jury room, I have some matters of law I need to take up
with the lawyers, we will gét you back out here soon.
Please do not-discuss the case. Thank you very much.

(The jﬁry left the courtroom.)

THE COURT: Mr. Steen?

MR. STEEN: Thank you Your Honor. At this time we
would move for directed verdicts.

(Break in proceedings.)

THE COURT: All right. Solicitor, let me hear your
response to that.

MR. COOK: ‘Wait a second, I was trying to put them in
order, Your Honor.

THE COURT: Okéy. I thought you were talking about in
its entirety. Sir, you can be seated. Thank you.

MR. STEEN: Your Honor, with regards to indictment
1332, pointing and presenting a firearm with the alleged
victim being Dominique Huff, the defense moves for a
directed verdict. The only évidence that —-- actually there
is no evidence that came in that he pointed a gun at Mr.
Huff based on Mr.‘Huff's own testimony.

THE COURT: Okay. Solicitor?

MR. COOK: Your Honor, Mr. Huff said that Mr. Thompson
was at the boftom of the stepsy(he was doing this motion he

said, "I don't know if he had a gun or not." Based on the
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rest of the testimony everybody else said he had a gun, 1
thiﬁk they can find that it was actually a gun that he
pointed at‘Mr: Huff. |
MR. STEEN: No one else testified that he had a éun.
THE COURT: Who elsé testified -- other than thej9ll
cail; who else testified that he had a gun?
| MR. COOK: -Well, Ms. Drafton said he's got a gun, Ms.
Hﬁnt éaid.that she heafd her screaming that he has got a
gun. Mr. Huff said thét he looked down at himvand he
points‘up whét he believed could have been a gun or

couldn't. I think that's something for the jury to decide

if it was a gun in his hand or not.

MR;vSTEEN:. Ms. Hunt never testified, she nevef*left
the apartment; éhe never teétified that he had a gun. The
only person that“pestified that he had a gun:was the tape.

THE COURT: Well, you know, the standard on a directed
verdict stage is whethef or not there's any evidence, not
the weight and sufficiency of_the evidence,.but‘that's
something for the jury to détérmine{' The 911 tépe7 which
came i1n over objection,'the victim herself said he had a
gun, Mr. Huff's testimony, whether credible'of not, has to .
be left up to the jury. So I'm going to deny your
objection on the Dominique Huff indictment,‘l323. What's
the next one?

MR. STEEN: The next pointing and presenting
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"Sandra Nelson —-- the victim didn't testify he had a gun.

There's been no evidence that he pqinted a gun at any
Sandra Nelson. I mean, the State has to prove that Sandra
Nelson is a person. | |

MR. COOK: Your Honor, on the 911 call Ms. Drafton
says he ran, he pointed the gun at the lady downstairs.
There's testimony that there is a lady downstairs named

: )

Sandra Nelson. And Mr. Huff said that Demario was
downstairs arguing with Ms. Sandra and he was going back
and forth and when he saw Mr. Huff he pointéd up. that way.
Ms. Drafton said he pointéd the gun at the lédy,aownstairs,
Mr.'Huff said that Demario and.Ms. Sandra who is Ms. Sandra
Nelson, ‘I believe we have proven there's é person
downstairs .named Sandra. Officer Silberman even talked to
Ms. Nelson and said that he talked with her that night;

MR. STEEN: Your Honor, there was another problem

downstairs, there was no evidence -- and I don't know who

.stayed there and there was no one who said he pointed a gun

at Sandra Nelson.

THE COURT: All right. I'm going to grant the defense
motion for a direct verdict on that charge, so that's
indictment 1324, that's out. What is the next one?

MR. STEEN: Yes, fbur Honpr. We will go 1322, the

attempted murder. Your Honor, we move for a directed
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verdict on this case.' The State put forth no evidence
agéin that he had any intent to kill Ms. Drafton. No_qne
testified to any malice, disagreement, no one testified
that there was any intent to kill Ms. Drafton. When it
goes to malice éforethought; again, no one testified that
there was any malice or ill will. No one saw the
confrontation take place and we don't have the victim say
he attempted to kill me.

THE COURT: Help me out on this one, Solicitor,
because I'm looking at the indictment. The indictment
says —-- I understand about impliea malice, I know that's
where your argument i1s going to be talking about. But the
indictment says he held a handgun to her head and he pulled
the trigger multiple. times and implied that he intended to
shoot her. There's been no evidence of that.

MR. COOK: There has not been any evidence of that,
Your Honor, but --

THE COURT: There has been evidence from the officer
about the --

MR. COOK: The strangling, the choking.

THE COURT: Right.

MR. COOK: Your Honor, he's charged with attemptea
murder and the key part of that is attempt, what he tried
to do. If I attempt to run 10 miles and I run one mile