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FOR MANDATED ADR COUNTIES oMY
Allendale.  nderson, Beaufort, Colleton, Florence, .reenville,
Hampton, Horry, Jasper, Lexington, Pickens (Family Court Only), and Richland

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 21 0™ day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medlcal
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;,

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
ALVIN L. MENIE, )
Appellant, ) , DS
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I certify that this action is exempt from ADR because:

[

O 004dRX

this is a special proceeding or action seeking extraordinary relief such as mandamus, habeas
corpus of prohibition;

this action is appellate in nature;

this is a post-conviction relief matter;

this 1s a contempt of court proceeding;

this is forfeiture proceeding brought by the State;

this is a case involving a mortgage foreclosure; or

[] the parties submitted the case to voluntary mediation with a certified mediator prior to the
filing of this action.

Preston F. McDaniel, Esquire Andrew E. Haselden, Esquire

McDaniel Law Firm Howser, Newman & Besley

1315 Elmwood Avenue 215 East Bay Street, Suite 303

Columbia, South Carolina 29201 Charleston, South Carolina 29401

803-771-7211 843-216-6940

Attorneys for Appellant 7 Attorney for Respondents

Date: December 12,2012




STATE OF SOUTH CAROLINA ) -IN THE COURT OF COMMON PLEAS
) OF THE FIFTH JUDICIAL CIRCUIT
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)
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)
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TO: ANDREW E. HASELDEN, ESQUIRE, ATTORNEY FOR THE RESPONDENTS:

YOU WILL PLEASE TAKE NOTICE that the Employee/Appellant
hereby petitions and appeals, pursuant to Sections 1-23-380 and
42-17-60 South Carolina Code of Laws {1976, as amended), as
applicable to all claims for injury occurring prior to July 1,
2007 as well as other applicable law,»from the Decision and Order
of the South Carolina Workers' Compensation Commission dated
November 29, 2012 and received by the Petitioner by Electronic
Mail on November 29, 2012. {Note the Claimant has not been
properly notified pursuant to SC'Code §42-17-40 and §1-23-350).

The grounds for the appeal are as follows:

1. That since the Panel of the Full Commission

incorporated verbatim the Findings of Fact and Conclusions of Law



made by the Hearing Commissioner (with one (1) exception as to a
Finding which the Full Commission notes as a scrivener’s error in
Finding of Fact No. 22), the Petitioner hereby petitions and
appeals as to all of the issues submitted to the Full Commissibn
for review from the Hearing Commissioner’s Order dated April 11,
2012 as issues on appeal from the Decision of the Commission with
said grounds for appeal being attached hereto and incorporated
herein by reference as Exhibit “A”.

2. That in addition to the above-exceptions, the
Commission erred as a matter of law by failing to perform its
review responsibility by making detailed Findings of Fact and
Conclusions of Law as to each issue of law and fact raised before
the FPull Commission for review. The Decision of the Commission
is in violaﬁion of both statutory and case law which requires the
Commission to make detailed Findings of Fact and Conclusions of
Law that are sufficiently definite and detailed enough to
determine whether or not the decision on the facts is supported
by the evidence and whether or not the law has been properly
applied.

3. That the Commission erred as a matter of law by making
only cursory Findings of Fact and Conclusions df Law in violation
of law and by requesting that Defense Counsel draft the Order of
the Commission wherein the law specifically reqguires that the
Order of the Commission must be issued by the Commission itself
as specifically set out under SC Code §42-17-40, 50 and 60 and

under the Administrative Procedures Act, §1-23-340, 350 and 380,



and under the Commission’s own Regulations under Reg. 67-709
which reguires the Commission méke detailed Findings of Fact and
record those in the Record.

4. That the Commission erred as a matter of law by
requiring the injured worker, who was the Claimant anc Appellant
to the Full Commission in this matter, tec purchase and file the
original and a copy of the Transcript of Record. The Commission
has no statutory authority to require a party to pay for the
Transcript of Record, and in fact both the Administrative
Frocedures Act and the Commission statutory authority require
that the Commission file and review the Record as part of its
sﬁatutory responsibility. To require a party to pay for a
Transcript of Record has a chilling effect on the due process

rights ¢f the individual parties to review.

5. That the Commission erred as a matter of law in denying
benefits tc the client where the reliable, probative and
substantial evidence in the Record does not support such denial
and in fact the uncontradicred evidence supports an Award of

benefits as a matter of law.

Respectfully submitted,

Preston ¥. McDaniel ”
McDANIEL LAW FIRM
1315 Elmwood Avenue

Columbia, South Carolina 29201
(803) 771-7211

Attorney for Petitioner/Appellant

December 12, 2012



South Carolina Workers’ Compensation C/gl{ngission o~ LN e, USU/4D L
1333 Main Street, Suite 500 ' Carrier File #:

P.0. BOX 1715 . . A '
- Columbia, SC 29202-1715 Carrier Code #:

803-737-5675

Employer FEIN #:

Claimant's Name: Alvin L. Menie SSN: 444 - 42 - 2581  Employer's Name: _State Accident Fund

Address: 112 Pinestraw Circle Address:  Post Office Box 102100

City: Lexington State: SC  Zip: 29073 City: _ Columbia State: SC  Zip: 29221
Home Phone: ( ) - Work Phone:  ( ) - Insurance Carrier:  Self-Insured

Preparer's Name: _Preston F. McDaniel Law Firm: _McDaniel Law Frm Preparer's Phone #: (803) 771-7211

REQUEST FOR COMMISSION REVIEW

Request for Commission Review by Mclaimant [ employer (check one) Date of injury: 3-3-2003  (metryyyy)

The-undersigned makes application for review of the findings of the Commissioner in the above-captioned case. The request for
review is based on thg following grounds: (State the grounds of your appeal in the form of questions presented. Each question
presented must contain a concise statement of one proposition of law or fact. Refer to evidence by title and exhibit number. Use
additional pages if necessary).

See Attachment.

{Check one) Oral argument Mis [Jis not requested. Appellant’s request for oral argument is waived if not indicated on this form

I certify that I have served this document pursuant to R.67-211 by delivering a copy to

Andrew E. Haselden, Esguire
HOWSER, NEWMAN & BESLEY, 215 East Bay Street, Suite 303, Charleston, SC 29401

Name
Address
on the 30" day of April, 2012 by M first dass mail (] personal service [ certified mail.
Wi 2
MQ’ 1 IW Claimant’s Attorney April 30, 2012
Preparer’s Signature b Title

Date
Check this box if you are not represented by an attorney. [ ]

If the claimant appeals and is representing himse!f or herself, the Judicial Department will prepare the additional copies of this form and serve this form an the
opposing party. R.67-701B. Otherwise, file the original and four copies of this form with the Judicial Department. The appeal must be postmarked no later than

days from the date of service of the Hearing Commissioner’s decision. R.67-701 and R.67-205. Attach the filing fee to this form. Attach a Form 32 if you are
unable to pay the filing fee. Refer to R.67-701 through R.67-711 for additional informag

WCC Form # 30
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ATTACHMENT TO FORM 30

Alvin L. Menie v. State Accident Fund
WCC FILE NO: 0307461

1. That pursuant to S.C. Code of Laws §42-17-40, the
Claimant requests a review of all of the Findings of Fact, the
Conclusions of Law, the Order and Award and of all rulings and
decisions made by the Commissioner at the hearing, as contained
in the Record or as made at any unrecorded pre-hearing
conference, and in any communications concerning the claim,

Order, Award and Decision rendered by the Hearing Commissioner in
this matter.

2. That the Hearing Commissioner erred as a matter of law
in his application of the law under S.C. Code §42-1-160 and the
application of the Claimant’s burden of proof which is by a
preponderance of the evidence and finding that the Claimant as a
matter of law did not establish that he had sustained a
compensable heart-related condition as a result of injury by
accident stemming from the unusual and extraordinary conditions
in his employment occurring just prior to and at the time of his
first atrial fibrillation that resulted in his continuing and
permanent condition thereafter.

3. That the Hearing Commissioner erred as a matter of law
by allowing the testimony of Mr. Kirk Adair who was not employed
with the State Accident Fund as an auditor or in any capacity
during the time that was relevant to whether or not the
Claimant’'s condition arose out of and in the course of his
employment and constituted an injury by accident within the
meaning of the Act. That testimony was irrelevant and immaterial
and prejudicial to the Claimant as it compared totally dis-
similar times in the Auditing Department. This would be similar
to comparing the stress levels of military personnel stationed in

Hawaii on December 7, 1941 to that of military personnel assigned
to Hawaii on December 7, 1991.

4, That the Hearing Commissioner erred as a matter of law
by allowing the testimony of Mr. Murphy in reference to any
reasons for the Claimant’s pay raise or interpretation of any of
the documents in reference to the conditions in the Auditing
Department and during the time the Claimant developed his heart-
related condition and as to whether or not the conditions in that

Department constituted unusual and extraordinary conditions in
the employment.

5. That the Hearing Commissioner erred in making specific
Findings of Fact in reference to the testimony of Ms. Holloman
and that of the Claimant and citing that testimony without noting
in the Findings of Fact that both Ms. Holloman who was an Auditor
in the Auditing Department at the time that the Claimant’s heart
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condition came about and the Claimant’s was that the conditions
that existed between January 1, 2003 and March 3, 2003 (including

‘but not limited to the fact that the Agency just prior to this

time had announced the largest increase in premiums for the
account holders that had ever occurred and that the Auditing
Department as far as handling all of the functions had gone from
three (3) Auditors to one (1) Auditor) wherein based on these
facts and all the relevant facts at that time, in their opinions
those work conditions for an Auditor in the Auditing Department
constituted unusual and extraordinary conditions to the usual and
ordinary job of the Auditor in the Auditing Department of the
State Accident Fund at this time. There is simply no other
evidence as to that condition at that time.

6. That the Hearing Commissioner further erred as a matter
of law by not finding that the Claimant sustained an injury by
accident due to unusual and extraordinary. conditions wherein both
the Manager of Administrative Services and the Deputy Director,
Ross Gamble, in approving a performance pay raise on April 15,
2003 in reference to the time of the premium increase and the
Auditing Department going from three (3) to one (1) Auditor to
handle all of the functions of the Auditing Department stated,
“you helped to keep these essential functions going throughout a
period of transition caused by staff turnover and other
extraordinary circumstances.” There was also no opinion stated
contrary to this and neither Ms. Flateau nor Mr. Ross Gamble were
called as witnesses to further explain their opinion and
therefore the Commissioner erred by not finding that the Claimant
was exposed to unusual and extraordinary conditions where
management thought the conditions were extraordinary.

7. That the Hearing Commissioner erred by making Finding
of Fact No. 17 which is an error of law under law by finding
that, "“linking heart disease to work-based on what is unusual and
extraordinary is impossible for a doctor to conclude, legally.”
This is a mis-statement of the law and under the uncontested
medical evidence both from the psychologist hired by the
Defendants to perform an evaluation who found that Mr. Menie,
“appears to have suffered a cardiac arrhythmia from an_

accumulation of stress on the job”; and the treating caEaISESQIEE””"'”“

who found based on a review of the job responsibilities of Mr.
Menie that in his, “job responsibilities and work load as set
forth above and specifically between December 27, 2002 and March
4, 2003” stated to a reasonable degree of medical certainty was
the, “cause of his onset of high blood pressure and the initial
atrial fibrillation” and further that it was the, “physical and
emotional job stress placed upon him by his job duties and
responsibilities that was the cause of this condition.” There is
no medical evidence to the contrary. Again, it was his, “opinion
to a reasonable medical certainty that Mr. Menie’s cardiological
problems of atrial fibrillation and high blood pressure were
caused by the physical and emotional stress arising out of and
from his job duties, responsibilities and work load.”
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8.  That it was an error of law as not being based on. the.
evidence and being on the basis of surmise, speculation and
innuendo for the Commissioner to make Finding of Fact No. 18 in
reference to the pressure that the Claimant was under and that it
was not unusual based on the witness testimony. There is
‘absolutely no evidence from any witness that the conditions to
which Mr. Menie was exposed was not contrary to the usual and
ordinary conditions of employment as an Auditor in the State
Accident Fund during the period of time that was alleged to have
resulted in his condition and in fact all of the testimony was to
the contrary that the conditions were unusual and extraordinary
in his employment during that period of time.

9. That it was an error of law for the Hearing
Commissioner to making Finding of Fact No. 19 wherein he found
that such conditions as labor turnover, illness of co-workers and
computer problems are common in almost all work environments and
are not unusual. This is a specific error of law and represents
a total lack of understanding of the prior case law and our
statutory law in reference to unusual and extraordinary
conditions. In multiple cases including the case of Sheal V.
Aiken Co., Stokes v. First National, Smith v. NCCI, and otherg
wherein the Court has found all three (3) of these factors to be
conditions that can constitute .unusual and extraordinary
conditions in the employment. This blanket Finding of Fact which
is 'mot a Finding based on the evidence and on applicable law is
arbitrary, capricious and is evidence that the Commissioner’s
decision was based upon an abuse of discretion.

10. That the Hearing Commissioner erred as a matter of law
by ‘finding Finding of Fact No. 20 which is irrelevant to whether

or .ot the conditions are unusual and extraordinary to which the
Claimant was exposed.

11. That the Hearing Commissioner erred as a matter of law
by making Finding of Fact No. 21 specifically where there is no
evidence that the Claimant, "voluntarily took on the position”
and it is further an error of law because the Finding that he was
commended or received a pay raise for his work has nothing to do
with and is irrelevant and immaterial to the decision of whether
or not the Claimant sustained injury by accident arising out of
and in the course of his employment due to unusual and
extraordinary conditions and also further establishes that the
Commissioner’s Decision was arbitrary, capricious and
characterized by an abuse of discretion.

12. That the Hearing Commissioner erred as a matter of law
by making Finding of Fact No. 22 wherein he states that Dr.
Hendricks saw the Claimant six (6) times in 2003 and 2004 and did
not mention stress. This Finding is irrelevant but more
importantly it is contradicted by Dr. Hendricks’ testimony and
evidence presented that when he first saw Mr. Menie in the
hospital following his initial atrial fibrillation on March 2,
2603 he and Mr. Menie specifically discussed at that time that he
was under a lot of job stress at work.



13. That the Hearing Commissioner erred as a matter of law.
both concerning his statement as to what a medical doctor may
testify to concerning whether or not conditions are unusual and
extraordinary and as to the doctor’s opinion wherein the doctor
stated that it was his opinion that Mr. Menie’s atrial
fibrillation and high blood pressure, “resulted from, as Mr.
Gambrel put it ‘extraordinary’ job duties, responsibilities and
workload of his job.” Any expert may testify as to the ultimate
issue in any case as a matter of law under our existing evidence
law and the Commissioner’s statement to the contrary 1s an error
of law and must be reversed.

14. That the Hearing Commissioner erred as a matter of law
in making Conclusion of Law No. 2 wherein such Conclusion of Law
is contrary to the established precedents under S.C. Code §42-1-
160 as to the establishment of a heart-related condition as being
due to unusual and extraordinary conditions.

15. That the Hearing Commissioner erred as a matter of law
by not finding the claim compensable where the employer had

agreed to accept the claim in principle following the accident
when the claim was filed.

16. That the Hearing Commissioner erred as a matter of law
in making Conclusion of Law No. 3, 4 and 5 all of which are based
upon Conclusion of Law No. 2 that he did not sustain an injury by
accident upon which these Conclusions of Law are based.

17.. That the Hearing Commissioner erred as a matter of law
by making Conclusion of Law No. 7 which is also based upon the
decision that the Claimant did not sustain his burden of proof of
proving as a matter of law that he had sustained injury by
accikdent as a matter of law under the Act.

18. That the Hearing Commissioner erred as a matter of law
by finding that the Claimant had not established that the
conditions of employment were unusual and extraordinary where he
does not state why each of the issues and conditions as presented
to his treating doctor were not unusual and extraordinary.

The above-referenced exceptions are subject to amendment

upon receipt of the Transcript.
Respectfully submitted:
?Mékr v\,\)\g MDD

Preston F. McDaniel
Attorney for Claimant

April 30, 2012



