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PER CURIAM: Marcus Bailey appeals his murder conviction, asserting the trial
court erred in (1) admitting testimony of a cadaver dog handler, (2) failing to direct
a verdict in his favor, (3) admitting the testimony of an inmate without permitting
defense counsel to fully cross-examine the inmate concerning his pending criminal
charges, (4) admitting character evidence of Bailey, (5) refusing to suppress or
strike evidence gathered pursuant to a search warrant, and (6) admitting Bailey's
statement into evidence. We affirm.

1. We find no reversible error in the admission of the cadaver dog evidence.
First, we find admission of this evidence was not prejudicial to Bailey in light of
the other evidence presented by the State. "A trial court's decision to admit or
exclude expert testimony will not be reversed absent a prejudicial abuse of
discretion." State v. White, 382 S.C. 265, 269, 676 S.E.2d 684, 686 (2009). "There
is no reversible error in the admission of evidence that is cumulative to other
evidence properly admitted." State v. Griffin, 339 S.C. 74, 77-78, 528 S.E.2d 668,
670 (2000); see also State v. Hill, 409 S.C. 50, 57, 760 S.E.2d 802, 806 (2014)
(holding admission of a letter into evidence did not amount to reversible error, as
the evidence contained in the letter was merely cumulative to other evidence).
Contrary to Bailey's arguments, the evidence showed the cadaver dog was trained
to detect human cadaver scent, not simply to find dead human bodies.
Investigators Lee, Bouknight, Mauldin, and Martin all testified, without objection,
that they smelled the odor of a decomposing body in the laundry room area of the
house. Thus, evidence that the cadaver dog detected the odor of decay from a
cadaver in the home was merely cumulative to the testimony of the four officers
who likewise detected an odor of decomposition in the house. Accordingly, we

. find no prejudicial error in the admission of the cadaver dog evidence.

Further, we find any possible error in the admission of the cadaver dog evidence
was harmless.

The key factor for determining whether a trial error
constitutes reversible error is whether it appears beyond a
reasonable doubt that the error complained of did not
contribute to the verdict obtained. Whether an error is
harmless depends on the circumstances of the particular
case. No definite rule of law governs this finding; rather,
the materiality and prejudicial character of the error must
be determined from its relationship to the entire case.
Error is harmless when it could not reasonably have
affected the result of the trial.



Engaging in this harmless error analysis . . . our
Jurisprudence requires us not to question whether the
State proved its case beyond a reasonable doubt, but
whether beyond a reasonable doubt the trial error did not
contribute to the guilty verdict.

State v. Tapp, 398 S.C. 376, 389-90, 728 S.E.2d 468, 475 (2012) (internal citations
omitted).

Further, whether an error is deemed harmless depends on the particular facts of the
case, and includes consideration of the following factors:

the importance of the witness' testimony in the
prosecution's case, whether the testimony was
cumulative, the presence or absence of evidence
corroborating or contradicting the testimony of the
witness on material points, the extent of cross-
examination otherwise permitted, and of course the
overall strength of the prosecution's case.

State v. Mizzell, 349 S.C. 326, 333, 563 S.E.2d 315, 318-19 (2002) (quoting
Delaware v. Van Arsdall, 475 U.S. 673, 684 (1986)).

In considering the materiality and prejudicial character of any error in relation to
the entire case, we find, beyond a reasonable doubt, any possible error in the
admission of the cadaver dog evidence did not contribute to the verdict obtained.
On the whole, Deputy Pearrow's testimony concerning the cadaver dog was of
limited importance. First, his testimony established that the cadaver dog alerted to
the odor of decomposition inside the house, but the testimony of the four
investigators likewise established the odor of decomposition was inside the house.
Even if the officers' testimony in this regard was not specifically cumulative to the
cadaver dog evidence that a dead body itself may have been within the home, their
testimony at least corroborated that the scent of a decomposing body was found in
the home, and it was similarly incriminating inasmuch as it showed the odor of a
decomposing body was on a blanket located in a dryer in the home where Bailey
had been staying. Additionally, Bailey was allowed extensive cross-examination
of Deputy Pearrow, at which time he thoroughly and effectively challenged the
deputy on his and the dog's qualifications, possible inconsistencies between his
report and his testimony, and the value of his testimony based upon concerns of



contamination. Further, the overall strength of the prosecution's case was very
high. Aside from the testimony of the officers concerning the smell of
decomposition emanating from the blanket inside the dryer in the laundry room,
evidence was presented that Bailey was living in Victim's home, driving Victim's
car, and using Victim's financial cards for various purchases during the time
Victim was uncharacteristically out of contact with friends, co-workers, neighbors,
and family members. Victim's body was discovered in the front yard of her home
the morning after Bailey was informed Victim's mother would be given a key and
was coming to the Victim's home that next day. Bailey claimed to have seen
Victim alive the day before she was found dead on the front lawn, which was
impossible given the state of decomposition of her body. When officers entered
the home on the day Victim's body was discovered, they observed numerous odor
eliminating products in the house and found an overwhelming smell of fragrances.
Bailey admitted he had a disagreement with Victim on the evening of August 16,
the last known contact Victim had with anyone other than Bailey. Bailey
complained to a friend that Victim was controlling and confided he had visions of
taking Victim's life, stating his vision included suffocating Victim, which was
encompassed in the cause of Victim's death attributed by the forensic pathologist.
Finally, an inmate incarcerated with Bailey testified Bailey told him he strangled
Victim as a result of an argument. Based upon this other substantial evidence, we
find, beyond a reasonable doubt, any possible error in admission of the cadaver
dog evidence did not contribute to Bailey's guilty verdict and, therefore, would be
harmless.

2.  We find no merit to Bailey's contention the trial court erred in failing to
direct a verdict in his favor because the State failed to admit evidence Victim died
by means of a homicide.

The State must produce proof aliunde of the corpus
delicti aside from the extrajudicial confession of the
defendant. In a murder trial, the corpus delicti consists
of two elements: the death of a human being and the
criminal act of another causing the death. This Court has
held that the corpus delicti of murder may be established
by circumstantial evidence when it is the best evidence
obtainable. Furthermore, this Court has held that
circumstantial evidence may be sufficient to establish the
corpus delicti of murder even though the cause of death
[cannot] be determined.



Brown v. State, 307 S.C. 465, 467-68, 415 S.E.2d 811, 812 (1992) (internal
citations omitted). In Brown, the forensic pathologist testified at trial that she

" could not determine a cause of death and, although she found no evidence of foul
play, she could not rule out strangulation. Id. at 467,415 S.E.2d at 811. Our
supreme court found, in light of the condition of the body and since strangulation
was a possible cause of death, the case was properly submitted to the jury. Id. at
468,415 S.E.2d at 812. Thus, the State is not required to present medical evidence
establishing with certainty the cause of death of an alleged homicide victim. See
State v. Saltz, 346 S.C. 114, 138, 551 S.E.2d 240, 253 (2001) (finding unavailing
appellant's argument that certain facts cited in support of circumstantial evidence to
establish the corpus delicti were equally consistent with death by accident or
sudden illness, and concluding the trial court properly denied appellant's motion
for a directed verdict). Indeed, our courts have determined, even when a body was
never found, circumstantial evidence surrounding the person's disappearance was
sufficient to survive a directed verdict motion. See State v. Owens, 293 S.C. 161,
167-68, 359 S.E.2d 275, 278 (1987) (holding circumstantial evidence of the
victim's personal habits and relationships raised an inference that the victim's
sudden disappearance was the result of death by a criminal act and was thus
sufficient to establish the corpus delicti of murder or that the victim was dead by
the criminal act of another). Accord State v. Weston, 367 S.C. 279, 293, 625
S.E.2d 641, 649 (2006) (holding, under Owens, the prosecution's presentation of
evidence concerning the victim's habits, coupled with her mysterious
disappearance and the fact that she had not been seen nor heard from for an
extended period of time, were sufficient to establish the corpus delicti of murder
and that, along with other evidence presented by the prosecution, warranted the
denial of the appellant's motion for directed verdict). '

Here, there was evidence as follows: Victim suddenly disappeared; Bailey told
various individuals and the authorities he had seen Victim alive the day before she
was found, which was an impossibility given her state of decomposition; Bailey
complained to others of difficulties he was having in his relationship with Victim
and admitted to the authorities the two had fought on the day of Victim's last
known contact with others; Bailey discussed with a friend his visions of killing
Victim by strangulation; Bailey spent the days during which Victim had lost
contact with others driving Victim's car and using her financial cards; there was a
clear attempt to cover up smells in Victim's home—where Bailey was staying—
and the home was noted to be cool when officers entered; four different officers
noted the smell of decomposition coming from the dryer inside the home; and
other medical findings showed Victim's body was stored indoors some time, was
put outside shortly before it was discovered, and was found in her front yard on the



morning after Bailey had been informed Victim's mother was going to get a key to
the house and come over there the next day. Accordingly, there is ample evidence
supporting the trial court's denial of his directed verdict motion.

3. We find no error in the trial court's admission of inmate Walker's testimony
and refusal to allow Bailey to cross-examine Walker as to his guilt or innocence on
pending charges. Although a defendant has a right to meaningful cross-
examination of an adverse witness, the trial court nonetheless retains wide latitude
to impose reasonable limits on such cross-examination. State v. Turner,373 S.C.
121, 130, 644 S.E.2d 693, 698 (2007).

[R]eversal need not result from every limitation of
permissible cross-examination and a witness' testimony
may, in some cases, be used against a defendant, even
though the witness invokes his privilege against self-
incrimination during cross-examination. In determining
whether the testimony of a witness who invokes the
privilege against self-incrimination during cross-
examination may be used against the defendant, a
distinction must be drawn between cases in which the
assertion of the privilege merely precludes inquiry into
collateral matters which bear only on the credibility of
the witness and those cases in which the assertion of the
privilege prevents inquiry into matters about which the
witness testified on direct examination. Where the
privilege has been invoked as to purely collateral matters,
there is little danger of prejudice to the defendant and,
therefore, the witness's testimony may be used against
him. On the other hand, if the witness by invoking the
privilege precludes inquiry into the details of his direct
testimony, there may be a substantial danger of prejudice
because the defense is deprived of the right to test the
truth of his direct testimony and, therefore, that witness's
testimony should be stricken in whole or in part.

United States v. Cardillo, 316 F.2d 606, 611 (2nd Cir. 1963) (internal citations
omitted). Thus, "[q]uestions on cross-examination are collateral if they relate
solely to the witness's credibility and bear no relation to the subject matter of the
direct examination.” State v. Hill, 382 S.C. 360, 367, 675 S.E.2d 764, 768 (Ct.
App. 2009). Here, questions concerning Walker's guilt or innocence to unrelated



pending criminal charges were collateral to his direct testimony in this case,
bearing no relation to the subject matter. Additionally, we note Walker's
credibility was otherwise challenged before the jury through both direct and cross-
examination.! We therefore find Walker's invoking of the privilege against self-
incrimination did not prejudice Bailey, the trial court properly precluded inquiry
into the collateral matters on cross-examination, and there was no error in the
admission of Walker's direct testimony.

4.  We also find no error in the trial court's rulings concerning character
evidence of Bailey. -In particular, Bailey asserts the trial court erred in admitting
(1) the testimony of witness Perkins that he was kicked out of the military on a bad
conduct discharge and (2) the testimony of Captain Parker that he had a number of
mental issues following his return from Iraq, including a threat made to himself
and other soldiers.

As to Perkins' testimony, we first note Bailey does not argue on appeal that the trial
court erred in denying his motion for mistrial. Rather, he asserts error in the
admission of character evidence from Perkins, i.e., that Bailey "was kicked out of
the military on a bad conduct discharge." However, it is clear from the record that
the trial court did not sanction admission of this evidence. Rather, the trial court
informed the jury the evidence was improper and struck it, instructing the jury to
"disregard any testimony from Ms. Perkins in regard[] to a discharge from the
Army." Additionally, the trial court instructed the jury that the parties had
stipulated "Bailey was discharged from the United States Army in January of 2012,
and that his term of service was characterized as general under honorable
conditions." Bailey agreed to both of these instructions by the trial court and raised
no objection when they were given. Accordingly, the trial court did not err in
admitting Perkins' testimony in this regard, as it was struck by the trial court. See
State v.-Parris, 387 S.C. 460, 465, 692 S.E.2d 207, 209 (Ct: App. 2010). ("When

' Aside from his testimony concerning his pending charges for murder, attempted
armed robbery, and armed robbery, Walker also acknowledged before the jury he
intended to plead guilty to the unrelated murder charge. Further, Investigator
Martin testified he was involved in an investigation in which Walker was charged
with murder along with four other codefendants, and Investigator Martin indicated
in that case Walker had "told on himself, and he told on the other four." (emphasis
added). Accordingly, the jury was ultimately presented with evidence that Walker
admitted some guilt in regard to the unrelated murder charge.



the defendant receives the relief requested from the trial court, there is no issue for
the appellate court to decide."). Further, even if Bailey were challenging the denial
of his 'mistrial motion on appeal, we would find no error. The trial court's explicit
instruction to the jury to disregard Perkins' testimony in regard to Bailey's Army
discharge and to not consider it for any purpose cured any possible error, and any
prejudicial effect was minimal such that a mistrial would not have been warranted.
See State v. Herring, 387 S.C. 201, 216, 692 S.E.2d 490, 498 (2009) (noting the
granting of a motion for a mistrial is an extreme measure to be taken only when an
incident is so grievous that the prejudicial effect can be removed in no other way,
and a curative instruction to disregard the testimony is usually deemed to cure any
alleged error).

In regard to Captain Parker’s testimony, we find Bailey's appellate argument is not
preserved. The record reflects some discussion developed off the record
concerning Captain Parker's testimony, but when the trial court addressed it on the
record, Bailey agreed he had no objection to Captain Parker's testimony.
Sometime later in the trial, just before Captain Parker testified, trial counsel
indicated he had not waived his objection and began to reference a discussion he
had with Captain Parker during the break over the weekend, but never stated any
basis for any objection to Captain Parker's testimony. Additionally, our review of
the record indicates Bailey failed to make any contemporaneous objection before
the jury to the testimony elicited by the State from Captain Parker, much less to the
testimony concerning Bailey's mental issues and possible threats he made to
himself or other soldiers. "An objection must be made on a specific ground."
State v. Stahinecker, 386 S.C. 609, 617, 690 S.E.2d 565, 570 (2010). "[A] general
objection which does not specify the particular ground on which the objection is
based is insufficient to preserve a question for review." State v. Patterson, 324
S.C. 5, 17, 482 S.E.2d 760, 766 (1997) (citations omitted) (alteration in original).
Further, "[t}he burden is on appellant to provide a sufficient record for review."
State v. Williams, 321 S.C. 455, 464 n.4, 469 S.E.2d 49, 54 n.4 (1996). Here, itis
not only unclear what Bailey's specific objection was to Captain Parker’s
testimony, there is no indication in the record to which testimony, in particular,
Bailey had an objection, much less that he objected to the testimony of Captain
Parker he now complains of on appeal. At any rate, even assuming proper
preservation of the argument, there was no error in the admission of the evidence
inasmuch as Bailey opened the door to testimony concerning his military career.
See State v. Nelson, 331 S.C. 1, 6, 501 S.E.2d 716, 718 (1998) ("In a criminal case,
the State cannot attack the character of the defendant unless the defendant first
places his character in issue.") (emphasis added); State v. McEachern, 399 S.C.
125, 137, 731 S.E.2d 604, 610 (Ct. App. 2012) ("It is firmly established that



otherwise inadmissible evidence may be properly admitted when opﬁosing counsel
opens the door to that evidence."). This rule is not limited to the introduction of -
evidence, but applies as well when a party opens the door to the admission of
evidence by virtue of an opening statement. See State v. Dunlap, 353 S.C. 539,
541, 579 S.E.2d 318, 319 (2003) (holding a criminal defendant's opening
statement, which created the impression he had no prior connection to the sale of
narcotics, opened the door to the introduction of evidence rebutting the contention
that the defendant was merely an addict).

5. We find no merit to Bailey's contention the trial court abused its discretion
in refusing to suppress or strike evidence gathered pursuant to the search warrant
because it was based upon an affidavit of an officer with no personal knowledge of
the facts. In particular, Bailey argues the search warrant was invalid because it
was not based on personal knowledge, and a hearsay exception would not apply
because there is no evidence the issuing magistrate was aware Investigator
Mauldin, the affiant for the search warrant, was testifying upon hearsay.
"Generally, affidavits must be made on the affiant's personal knowledge of the
facts alleged in the petition. The affidavit must in some way show that the affiant
is personally familiar with the facts so that he could personally testify as a
witness." State v. Dunbar, 361 S.C. 240, 248, 603 S.E.2d 615, 619 (Ct. App.
2004) (quoting 3 Am. Jur. 2d Affidavits § 14 (2002)). It is permissible, however,
for a magistrate to issue a search warrant based upon hearsay information that is
not a result of direct personal observations of the affiant, and information given to
the affiant by other officers can support probable cause for the search warrant. /d.
at 249, 603 S.E.2d at 620. Unlike the affiant in Dunbar, it is clear the affiant here,
Investigator Mauldin, was supplied with the information by other officers in
support of the affidavit. Accordingly, the use of hearsay information from other
officers by Investigator Mauldin to support probable cause for the search warrant
was proper. See.id. ("[M]agistrates can issu¢ search warrants based upon hearsay
information that is not a result of direct personal observations of the affiant" and
"[p]robable cause for a search warrant can be supported by information given to
the affiant by other officers."). Further, nothing in Dunbar suggests that an issuing
magistrate must specifically be told that the affiant is basing his affidavit on
hearsay when it is not based on personal knowledge, and Bailey cites no other law
in support of such a position. At any rate, as the trial court properly observed, a
fair reading of the affidavit reveals information that would indicate to the
magistrate that Investigator Mauldin had obtained the information from other
officers.




6. Lastly, Bailey contends the trial court erred in admitting his statement

because he was not provided with a copy of his statement at the time it was given.
We find no error.

Section 8-15-50 of the South Carolina Code provides as follows:

Whenever any person employed by the State, or any
county, city or municipality thereof, or any part of any
such governing body, shall take a written statement in any
investigation of any kind or nature from any person, the
person receiving or taking the written statement shall give
to the person making the statement a copy thereof and
shall obtain from the person making the statement a
signed receipt for the copy so delivered.

S.C. Code Ann. § 8-15-50 (1986). Section 19-1-90 provides, "Unless the
-provisions of Sections 8-15-50 and 19-1-80 have been complied with, no statement
such as is referred to in those sections shall be admissible in evidence in any case,

nor shall any reference be made to it in the trial of any case." S.C. Code Ann. §
19-1-90 (2014).

In State v. Butler, 277 S.C. 452,290 S.E.2d 1 (1982), overruled in part on other
grounds by State v. Torrence, 305 S.C. 45,69 n. 5,406 S.E.2d 315,329 n. 5
(1991), Butler asserted the trial court erroneously admitted two written confessions
into evidence which violated sections 8-15-50 and 19-1-90 because a copy was not
provided at the time the statements were made. Id. at 455,290 S.E.2d at 3. The
failure to provide the copies was due to a malfunction of the copy machine at the
police station; however, Butler was given a copy three weeks later, prior to the
preliminary hearing and approximately four months before trial. Id. Our supreme

- court disagreed with Butler's assertion, refusing to apply the code sections "in a
hypertechnical manner." Id. The court found nothing in the record to indicate there
was any prejudice to Butler's rights, noting he had ample time to prepare his case
after he received a copy of his confession. /d. The court observed, "Appellant is
due a fair trial, not a perfect one." Id. '

In Bannister v. State, 333 S.C. 298, 509 S.E.2d 807 (1998), Bannister was not
provided with a copy of his statement until the very morning of trial. Id. at 301,
509 S.E.2d at 808. Nonetheless, our supreme court found trial counsel was not
ineffective in failing to move to have the statement suppressed pursuant to the
statutory requirement that he be provided a copy of his statement. Id. at 304, 509



S.E.2d at 810. The court found there was no evidence Bannister did not have
adequate time to review the statement in preparation for trial, citing Butler for the
proposition "as long as the witness has time to prepare for trial after receiving a
copy of the written statement, the failure to provide the statement at the time it is
made is not reversible error." Id.

We find this issue is controlled by Butler and Bannister, and because Bailey had
ample time to prepare for trial after receiving a copy of his written statement, the
failure to provide the statement at the time it was taken is not reversible error. At
any rate, we note these statutory provisions requiring copies of written statements
would not apply to the oral statements made by Bailey at the hospital and,
accordingly, there is not a similar objection to Investigator Clarke's testimony
regarding Bailey's statements made at the hospital, including Bailey's timeline of
last seeing Victim. Thus, considering the evidence from his oral statements at the
hospital, along with all the other substantial evidence properly admitted, we find
any possible error in admission of the written statement did not contribute to
Bailey's guilty verdict and therefore would have been harmless.

AFFIRMED.

HUFF, A.C.J., and WILLIAMS and THOMAS, JJ., concur.
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The Appellant, by and through his undersigned attorneys, does hereby
respectfully present to this Court this Petition for Rehearing. The Appellant is informed
and believes that this Court overlooked and/or misapprehended several important points
of law and fact in its analysis and decision in this case. Accordingly, pursuant to Rule
- 221(a), SCACR, the Appellant respectfully requests that this Court hold another hearing
on these matters and reconsider its opinion accordingly.

L THE COURT OVERLOOKED AND MISAPPREHENDED SEVERAL
IMPORTANT POINTS IN ITS ANALYSIS AND DECISION CONCERNING THE

IMPROPER ADMISSION OF THE TESTIMONY OF THE CADAVER DOG
HANDLER.

In its analysis of this issue, this Court primarily emphasized two points: 1) The
alleged reactions of the dog to certain odors was cumulative with the alleged detection of
odors by police officers; and 2) The prosecution's case was, otherwise, S0 strong that the
improper admission of this testimony did not contribute to the verdict.

In so ruling, this Court underestimated and overlooked the impression and
strength which testimony and evidence concerning police K-9 units has upon the general
public and jury members. While the testimony of police officers could be perceived as
biased by jurors, the impact and trust assigned to K-9 units by jurors is heightened due to
television, movies, and other media depictions and coverage. These units are always
depicted as “faithful,” “lovable,” highly trained, infallible, and unbiased in their
reactions. As such, a jury is likely to assign an inordinately high level of weight and trust
to such testimony and evidence. As such, the K-9 testimony in this case was neither

simply cumulative nor inconsequential amongst other prosecution evidence.



In addition, as argued by the Appellant in the trial court and on appeal, the
testimony of Deputy Pearrow concerning the police dog was irhproper due to several
factors: The testimony should not have been admitted because cadaver dog’s “alerts”
were never corroborated by forensic evidence; The testimony was unreliable non-expert
testimony pursuant to State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009); The probative
value of a number of false positives is significantly outweighed by the danger of undue
prejudice pursuant to Rule 403, SCRE. In ruling otherwise, this Court overlooked,
misapprehended, and incorrectly evaluated the analysis and argument of the Appellant, as
more fully presented in his Brief and oral arguments.

Further, this Court's reasoning that the prosecution's case was, otherwise, so
strong that the improper admission of this testimony did not contribute to the verdict is
misapplied and misapprehended in this instance. Despite other evidence presented at
t-tial, it is likely that this testimony concerning the police dog resonated strongly with the
jury, as discussed above, and is likely to have made a considerable and meaningful
difference to the jury.

IL THE COURT OVERLOOKED AND MISAPPREHENDED SEVERAL
IMPORTANT POINTS IN ITS ANALYSIS AND DECISION CONCERNING THE
FAILURE OF THE TRIAL COURT TO DIRECT A VERDICT IN FAVOR OF

THE APPELLANT WHEN THERE WAS NO EVIDENCE OF HOMICIDE TO
SUPPORT THE MEDICAL EXAMINER'S SUSPICIONS.

In its analysis of this issue, this Court essentially conceded that there was no
direct or forensic proof of death by homicide in this case. This Court simply stated that
circumstantial evidence was sufficient to establish that the decedent died by means of

homicide.



In its opinion, this Court indicated that circumstantial evidence is only sufficient
to establish corpus delicti when i1t is “the best evidence obtainable.” citing, Brown v.
State, 307 S.C. 465, 415 S.E.2d 811 (1992). In this case, however, the “best evidence”
was that there really was no physical or forensic evidence of murder at all. This was fully
set forth in the Appellant's brief and argued before this Court in the analysis of the
“testimony of the forensic pathologists. These individuals admitted that there were no
physical findings proving strangulation, no physical findings proving the crushing of the
windpipe or adjacent blood vessels, and that their original opinion of “probable homicidal
asphyxiation” was simply a suspicion of foul play based upon the lack of any real
evidence. This was “the best evidence obtainable” and, therefore, circumstantial
evidence alone was insufficient to defeat a directed verdict motion on this important and
foundational issue in the charges against the Appellant. This Court overlooked,
-misapprehended, and incorrectly evaluéted this analysis and argument of the Appellant,

[ 4

as more fully presented in his Brief and oral arguments.

1II. THE COURT OVERLOOKED AND MISAPPREHENDED SEVERAL .

IMPORTANT POINTS IN ITS ANALYSIS AND DECISION CONCERNING THE
TRIAL COURT'S IMPROPER ALLOWANCE OF THE TESTIMONY_ OF
EDWARD WALKER WITHOUT THE ALLOWANCE OF A FULL CROSS
EXAMINATION OF HIM.

In its analysis of this issue, this Court essentially upheld the trial court's ruling
based upon the fact that the cross examination would only be useful to the Appellant to
question the witness's general credibility. The Court, however, overlooked the fact that
the cross examination could also have brought to light the witness's motive to lie in order
to receive more favorable terms on the other charges he was facing. As more fully

presented in the Appellant's Brief and oral arguments, this is a much more specific



moti\}e to lie than the broad question about the witness's general credibility. When
weighed in the balance against the Appellant's Sixth Amendment right to fully and
adequately confront witnesses against him, in a murder trial, and the resulting prejudicial
effect upon the Appellant if unable to do so, the witness's desire to protect himself is
insufficient.- If the rights of both individuals could not be adequately protected, the
witness's testimony shoﬁld not have been allowed at all. The trial court erred in this
matter and this Court overlooked, misapprehended, and incorrectly evaluated this
analysis and argument of the Appellant.

IV. THE COURT OVERLOOKED AND MISAPPREHENDED SEVERAL
IMPORTANT POINTS IN ITS ANALYSIS AND DECISION REGARDING THE

IMPROPER ADMISSION OF CHARACTER EVIDENCE AGAINST THE
APPELLANT.

In its analysis of this issue, this Court relied heavily upon the assumption that the
trial court's attempt to give a curative instruction to the jury on this matter was sufficient
to prevent undue prejudice to the Appellant. As discussed in the Appellant's Brief and
o;al arguments, however, this is exactly the type of prejudicial character evidence which
Rule 404, SCRE is meant to prevent. It is not, in any way, relevant to the question of
whether or not a crime was committed and, as argued by the Appellant, its prejudicial
effect is devastating, easiiy outweighing any alleged or perceived probative value. This
is especially true in these days when there seems to be so much honor and respect being
given to members of the military. Any assertion or implication which casts dispersions
upon the Appellant's military service in this regard is likely to be especially prejudicial

and damaging.



The other comments by this Court about this issue not being properly preserved
by objections at trial are a misinterpretation and misapprehension of the record. As
discussed in the Appellant's Brief and oral arguments, counsel for the Appellant did
object to this testimony at trial and did move for a mistrial. Also, as admitted by this
Court, counsel for the Appellant clearly stated that he had not waived his objection to the
testimony. Any perception by this Court that the objections were not specific enough or
exactly contemporaneous, reflects a misapprehension and misreading of the record. With
the acknowledgment that motions and objections were, in fact, made, the benefit of the
doubt should be given to a defendant in a murder trial and the unduly prejudicial value of
the testimony should be recognized and disallowed under the rules of evidence. The trial
court erred in this matter and this Court overlooked, misapprehended, and incorrectly
evaluated this analysis and argument of the Appellant.

V. THE _COURT OVERLOOKED AND MISAPPREHENDED SEVERAL
IMPORTANT POINTS IN ITS ANALYSIS AND DECISION REGARDING THE
TRIAL COURT'S REFUSAL TO STRIKE OR SUPPRESS EVIDENCE
GATHERED PURSUANT TO AN INVALID SEARCH WARRANT WHICH WAS
BASED UPON AN AFFIDAVIT OF A POLICE OFFICER WITH NO PERSONAL
KNOWLEDGE OF THE FACTS ATTESTED AND WITH NO INDICATION

THAT THE ISSUING MAGISTRATE PROPERLY EVALUATED THE
INFORMATION FOR RELIABILITY.

In its analysis of this issue, this Court relied upon the hearsay exception to the
personal knowledge requirement for a valid search warrant. In doing so, this Court relied
upon State v. Dunbar, 361 S.C. 240, 603 S.E.2d 615 (2004). However, as discussed in
the Appellant's Brief and oral arguments, the hearsay exception from Dunbar is not a
blanket exception. There must be a showing that the issuing magistrate properly

_evaluated the information and determined that the affiant had gained his information in a




reliable way. Dunbar, supra, citing, State v. Sullivan, 267 S.C.610, 615, 230 S.E.2d 621,
623-24 (1976).

The record is clear that the affiant in this case had no personal knowledge
whatsoever to support the warrant. He was not at the Appellant's house. He mistakenly
swore that the decedent was killed by a gunshot wound. There was no evidence
whatsoever presented at trial that the issuing magistrate was told that the affiant lacked
any personal knowledge. There was no evidence whatsoever presented at trial that the
issuing magistrate properly evaluated the infofmation and determined that the
information was gained or presented in a reliable way. Counsel for the Appellant
properly objected to and moved to strike any evidence gained pursuant to the search
warrant.

The trial court erred in allowing the admission of such evidence. This search
warrant was the primary search warrant in this case. The entire investigation stemmed
from this defective warrant. This error allowed the admission of so much evidence and
testimony that it must be deemed to have heavily contributed to the verdict. The undue
prejudice to the Appellant is obvious. In ignoring the fatal defect in the search warrant,
as discﬁssed above, and as discussed in the Appellant's Brief and oral arguments, this
Court overlooked and/or misapprehended the facts and proper legal analysis on this issue.
V. THE_COURT OVERLOOKED AND MISAPPREHENDED SEVERAL
IMPORTANT POINTS IN ITS ANALYSIS AND DECISION REGARDING THE
TRIAL__COURT'S IMPROPER ADMISSION _OF THE APPELLANT'S

STATEMENT IN LIGHT OF THE FACT THAT THE APPELLANT WAS NOT
PROVIDED A COPY OF THE STATEMENT.

In its analysis of this issue, this Court essentially states that as long as the

Appellant received a copy of his statement a few months before the trial of the case, the




requirements of the statutes are satisfied. However, this reasoning fails to take into
account the importance of a defendant's ability to see his or her statement as soon as
possible in order to make corrections if necessary. An early delivery of a copy of the
statement is also important to allow a defendant to properly and promptly begin work on
preparing his or her case.

In this case, such considerations are especially true. When he gave his statement,
the Appellant was in a mentally compromised position. He had a panic attack. He was
rushed to the hospital for medical treatment, including medication. Due to his weakened
state, the Appellant was especially susceptible to manipulation or the tendency to
misspeak. These are all important reasons for the Appellant to have the right to promptly
see a copy of his statement.

Also, with regard to this issue, this Court, once again, reasoned that the
prosecution's case was, otherwise, so strong that the improper admission of this testimony
did not contribute to the verdict. Even with other related testimony, the Appellant's
statement was used very heavily in the case against the Appellant. This is especially true
regarding the Respondent's constant attacks on the timeline established by the Appellant's
statement. This was of prime importance in establishing malice aforethought. To assert
that this error of admissibility was harmless or did not contribute to the verdict is a
misapplication of the facts and law and overlooks the undue prejudice caused to the
Appellant.

For the reasons stated above, pursuant to Rule 221(a), SCACR, the Appellant

respectfully requests that this Court hold another hearing on these matters and reconsider




its opinion accordingly.

March 3, 2016

Respectfully submitted,

Moore Taylor Law Firm, P.A.

CVMMA,

S. Jahue Moore

Stanley L. Myers

Moore Taylor Law Firm, P.A.
1700 Sunset Boulevard

P.O. Box 5709

West Columbia, SC 29171
Tel.: (803) 796-9160

Fax: (803) 791-8410
Attorneys for Appellant
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The South Carolina Court of Appeals

The State, Respondent,
V.
Marcus Bailey, Appellant.

Appellate Case No. 2013-001680

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.

Columbia, South Carolina

Daniel Edward Johnson, Esquire :
Alan McCrory Wilson, Esquire AT 24, ol
Stanley Lamont Myers, Sr., Esquire ”
S. Jahue Moore, Esquire

Donald J. Zelenka, Esquire
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Robert E. Hood, Circuit Court Judge

Appellate Case No. 2013-001680

Marcus Bailey,............oocoiiiii Appellant,

The State of South Carolina,...........ccoveiiiviiiiiine e, Respondent.

MOTION FOR EXTENSION OF TIME

The undersigned attorney, counsel for Appellant Marcus Bailey, respectfully moves for
an extension of time in which to file a Petition for Writ of Certiorari and Appendix in the above
referenced case. The Order of The South Carolina Court of Appeals denying the Appellant’s
Petition for Rehearing was filed on March 24, 2016. The deadline for serving and filing the
Appellaﬁt’s Petition for Writ of Certiorari and Appendix is currently April 23, 2016.

At present, counsel is under an unusually heavy trial and appeal schedule, and will be
unable to complete these documents by the April 23, 2016. Accordingly, counsel respectfully

moves for a twenty day extension in which to file the Appellant’s Petition for Writ of Certiorari



and Appendix.

West Columbia, South Carolina

April 21, 2016.

Respectfully submitted,

Post Office Box 5709
West Columbia, South Carolina 29171
Telephone: 803-796-9160

Counsel for Appellant.
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The Supreme Court of South Carolina

The State, Respondent,
V.

Marcus Bailey, Petitioner.

Appellate Case No. 2016-000835

ORDER

The request for an extension to serve and file the Petition for Writ of Certiorari and
Appendix is granted and extended until May 16, 2016. Please refer to the order of
the Supreme Court of South Carolina dated July 16, 2014
(http://www.sccourts.or,q/whatsnew/displaywhatsnew.cﬁn?indexID=963),
regarding any further extension requests in this matter.

FOR THE COURT
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