THE STATE OF SOUTH CAROLINA
In The Court of Appeals ‘

- APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton Mclntosh, Circuit Court Judge

Appellate Case No. 2015-002614 --
’ MAY 17 2016

The State of Sduth Caroling .....ooeeeevvneeeeeeenannnnns e e S G G@é@(@fdﬁgpeafs
v. '
JOhN GarvIn ......ivivvveeiiiiiieieii e eeeennn. e Appellant. '

NOTICE OF MOTION TO VACATE
AND SET ASIDE DISMISSAL
AND TO REINSTATE ACTION

To: Respondent, John B. Aplin, Assistant Attorney General:

Notice is given that as soon as this motion can be heard, in the Law and
Motion Department of the above-entitled court, at The South Carolina Court of
Appeals, 1220 Senate Street, Columbia, S.C. 29201, the above-named Appellant will
move the court for and order setting aside and vacating the dismissal entered on
May 4, 2016, and reinstating the above-entitled cause, for the reason that the
dismissal was ordered for failure to timely serve the notice of appeal upon the
respondent, as required by Rule — 203(b)(2) of the South Carolina Appellate Court
Rules. ( | _

This motion is based on this notice, the pleadings records, and files in this
action, the attached Memorandum of Law and documentary evidence that may be
presented at the hearing of the motion, and the attached affidavit of John Garvin,
filed and served with this notice.

Dated: Moy /3; 2016 .
[ Jghn Garvin, # 355509, Pro-se
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

/

APPEAL FROM SPARTANBURG COUNT®
Court of General Sessions

R. Lawton McIntosh, Circuit Court Judge MAY 17 2016

Court ot 45
- - " of Appegls
Appellate Case No. 2015-002614
The State of South Carolina ...................... e s Respondent,
, v.
JOhn Garvin .......covveviiiiiiiiiiii i e, e [UPTR Appellant.
MOTION TO VACATE

AND SET ASIDE DISMISSAL
AND TO REINSTATE ACTION

John Garvin, the Appellant in the above-entitled action proceeding as pro-se,
moves the court pursuant to Rule — 260(a), S.C.A.C.R. to set aside its order of May
4, 2016, dismissing this action, for the reason that Appellant has failed to timely
serve the notice of appeal upon the respondent, as required by Rule- 203(b)(2) of the
South Carolina Appellate Court Rules (S.C.A.C.R.).

This motion is based on the notice of motion served on May _j3 , 2016, on the
attached affidavit of John Garvin, sworn to on May /3 2016, and on all the
pleadings, papers, and record in this action. :

ADated: /{ml/ l3l;o'201é \ | Orjm\ /\fﬂmw

Jq{hn Garvm, # 355509, Pro-se
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

. APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton McIntosh, Circuit Court Judge

Appellate Case No. 2015-002614

The State of South Carolina ................... e teere et raeaearreaaes Respondent,
V.
JONN GATVIN t1uvtiiiiiiieeit i e e et e en e reaas Appellant.
AFFIDAVIT IN SUPPORT
OF MOTION TO VACATE

AND SET ASIDE DISMISSAL
AND TO REINSTATE ACTION

I, John Garvin, being first duly sworn, depose and say:
1. I am the Appellant in the above-entitled action.

2. This affidavit is in support of Appellant’s motion for an order setting
- aside the order of the dismissal entered on May 4, 2016, and reinstating the above-
entitled action. (See Exhibit - A & B)

3. This action' was commenced on November 20, 2015, by the filing of a
notice to appeal the denial of a motion for a new trial order, issued by the Honorable
-R. Lawton McIntosh on November 9, 2015. Whereas, the written notice of entry of
the order was received on November 19, 2015. (See Exhibit - C & D)

4. On December 29, 2015, Appellant received a letter from the Deputy Clerk
of Court for the South Carolina Court of Appeals dated December 23, 2015, advising
appellant of deficiency or deficiencies with his proof of service that was mot in
compliance with South Carolina Appellate Court Rules in the Format shown by
Form 7 in Appendix C to the rules. (See Exhibit - E)

EXHIBIT

A




5. On January 5, 2016, Appellant re-submitted his notice of appeal and
corrected proof of service on the respondent, ‘which 1nvolves every party in the
appeal. (See Exhibit - F) "

6. On May 11, 2016, Appellant signed and received his legal mail from Lee
Correctional Institution by via U.S. Mail from the Deputy Clerk of Court for The
South Carolina Court of Appeals, whereas an order of dismissal was issued for
failure to timely serve the notice of appeal upon the respondent

7. Appellant had served a copy of his notice of appeal with corrected Proof of
Service on the respondent:, on January 5,, 2016, to the South Carolina State’s
Attorney General’s Office, addressed to Alan M. W1lson (See Exhibit F)(Proof of
Service)

8. Appellant re-asserts that he has’ comphed with' the South Carolina
Appellate Court Rules and has served the notice of appeal upon the respondent .
Because appellant mailed off a corrected proof of service along with the notice of
appeal to every party involved in the appeal on January 5, 2016. (See Exhibit —
G)(S.C.D.C. Form 10-14 Inmate Debit Account, where a total of $4.77 was deducted
from his account for one (1) being, sent certified mail to the court of appeal clerk for
$3.67 and the other five (5) with additional postage for 0. 22¢ was served upon every
party involved in the appeal for a total of $1. 10)

9. The exhibits in thlS affidavit contrad1cts the clerks clalm that respondent
has failed to follow South Carolina Appellate Court rules.

_ 10. By reason of the above-spec1ﬁed faots, Appellants Motion to Vacate and
Set Aside Dismissal and to Reinstate action should be granted.

WHEREFORE, it is respectfully. requested that the court grant the
appellant’s motion, so that his appeal to the South Carolina Court of Appeals can be
heard in the interest of justice to prevent a total miscarriage of Just1ce Executed on

this /3 day of May, 2016.

ohn Garvin, # 355509,Pro-se
- Lee Correction Inst1tut10n
990 Wisacky Highway
‘Bishopville, S.C. 29010 -




AFFIDAVIT

State of South Carolina )
p ) S.8.:
County of Lee )

I declare under penalty of perjury that the foregoing is true and correct.

Executed on this /3 day of Mo g 2016

Ok A=

J n Garvm, # 355509, Pro-se

State of South Carolina )
) s.s.:
County of Lee )

On \f)/)zwy / , 2016, John Garvin personally appeared before me, a
Notary Public for thé State of South Carolina in the county of Lee. Being duly
sworn, John Garvin deposed and said that he is a defendant in the above action and

éha;ﬁ\lifac@;it}ngfﬁdawt are true.

Slflbscnbed and Sworn to before me

/:i\?fday of , 2016
thi X @Zm&k
Nota}y Public for Sbuth Carolina
My Commission expires J-23-202{

!



The South Carolina Court of Appeals

The State, Respondent,
V.
John Garvin, Appellant.
Appellate Case No. 2015-002614
The Honorable R. Lawton Mclntosh

Spartanburg County
Trial Court Case No. 2012GS4205979

ORDER

Appellant has failed to timely serve the notice of appeal upon the respondent, as
required by Rule 203(b)(2) of the South Carolina Appellate Court Rules.
Accordingly, this matter is dismissed. The remittitur will be sent as provided by
Rule 221(b), SCACR. "

FOR THE COURT
; BYMM W
" CLERK 7/ !

~ Columbia, South Carolina

cc:

John D Garvin, 355509

Robert Michael Dudek, Esquire . : T
Alan McCrory Wilson, Esquire = f Fﬁ £ ek
John Benjamin Aplin, Esquire .

James Edward Hunter, Esquire o " 2 5 L\ \ \Le




STATE OF SOUTH CAROLINA )

- ) IN THE COURT OF GENERAL SESS-IONS
COUNTY OF SPARTANBURG ' ) ‘ ;

State of South Carolina,
Plaintiff,
-VS- ORDER

John Garvin, Indictment No. 2012-GS-42-5979

Defendant.

Defendant was convicted on May 423,'20,13 and sentenced to twenty five (25)
years and Two Hundred Thousand ($200,000) Dollars. On August 25, 2015, Defendant

filed a motion for a new trial pursuant to rule 29(b) S.C.R.Crim.P. based upon newly
discovered evidence. '

‘Defendant's Affidavit fails to recite facts sufficient to constitute newly discovered
evidence. Further, the grounds recited in the Motion are manifestly without merit.
Accordingly, Defendant’s Motion is denied without formal hearing.

Defendant’'s Motion is denied without the necessity of a hearing as untimely and
without merit. o /Z

1.

IT IS SO ORDERED This _ q Day O?&G{e’r, 2015

" | R. [awton Mcintodn, Judge
Tepth (10") Judicial Circuit

Anderson, South Carolina.
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- RE: Stat (InJ chment Moo 2012 -6 Y- 5?7‘3)
MO"’I'GV\ er W"ﬂJ

Dear Hs. Blackl ey

 Enclosed Plense find o NOTICE OF APPEQL ond CERTIFICATE
OF SERVTC D "b Ae p{/&:l on ‘”-S 60(5 aSle’&'\ '/‘o PllSah &ﬂplc a’ 7’“0
be filed with the courks. |
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T STIE OF s CARDLINA f .
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of Genera| Sessions
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Case No. 012~ G3-4a-057

The S’m&e op Sou‘”l leina. R R ?eé.PonJen"’,
. .
Tohn Garvin. ..o .//,ope”qnf.

NOTICE. OF PPEAL”

John G&f\/lyl &PE&IJS H’!C CJE)’W:J \0}243 MD‘{’IOVI ‘Q)T U&b) 7;';0.{ 7‘18
pea\ is taken from the order of the Honorable R. Laston MeIntosh

of
dde.J Hoveml:er 9 &015 whtf\ d&md e”an?tﬁ /{*mn Q,r a A/qu Tb./
/]Pe”am‘l' Feceav&)f wr 'Hew mnlce, op én o{) 'Hus ofJ@r Oh .(/ovemé:r

- R, 015.

DATED: Uovembﬂ ao,aa:s | _Q_A_[ib; ’
Joh GaNm, 35550‘]' o -se.

Lee Correchional InSv‘n‘tI‘/mn
| - %o h)mcéy oy .
EXHIBIL 5 Bislmpvﬂ//e, 5.C. atolp
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TEbe %uutb QEaruIma QEuurt of @Ippeals

JENNY ABBOTT KITCHINGS * POST OFFICE BOX 11629

CLERK ‘ \ COLUMBIA, SOUTH CAROLINA 29211
' ' ’ g ‘ 1220 SENATE STREET
V. CLAIRE ALLEN , COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK :

TELEPHONE: (803) 734-1890
FAX: (803) 734-1838
www.sceourts.org

" December 23, 2015

John D Garvin, 355509
Lee Correctional Inst.
990 Wisacky Highway
Bishopville SC 29010

Re: The State v. John Garvin -
Appellate Case No. 2015-002614

Dear Mr. Garvin:

Upon reviewing your notice of appeal, the following deficiency or deficiencies
have been noted under the South Carolina Appellate Court Rules (SCACR), and
any deficiency must be corrected w1th1n ten (10) days of the date of this letter or
this appeal may be dismissed:

e The accompanying proof of service is not in compliance with the SCACR.
Your proof of service should be substantially in the format shown by Form 7
~ in Appendix C to part II of the SCACR. Specifically, your proof of service
~ should copy every party involved in the appeal

Very truly yours,
V é
CLERK
. 3 . o EXHIBIT
cc:  Robert Michael Dudek, Esquire B * F

Alan McCrory Wilson, Esquire



John Garvin
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010

ATTN: Ms. M. Hope Blackley, Clerk of Court
' Spartanburg County Clerk of Court
180 Magnolia Street
Spartanburg, S.C. 29304-3483

RE: State v. Garvin, (Notice of Appeal for Motion for New Trial)
Case No.: 2012-GS-42-5979; Appellant Case No. 2015-002614

Dear Ms. Blackley!

Enclosed for ﬁhng is a NOTICE OF APPEAL in the above case. Also
enclosed are the following: -

(1) A corrected PROOF OF SERVICE of the NOTICE OF APPEAL on the
respondent, in the format shown by Form 7 in Appendix C to part II of the
S.C.A.C.R., which involves every party in the appeal. .

(2) A copy of the order/judgment which is to be challenged on appeal.

(3) A copy of your letter instructing me to correct the deficiencies of my
PROOF OF SERVICE within ten (10) days of the date of the letter.

'DATE: January 5, 2016
Respectfully,. ‘

John Garvin #355509 Pro-se.
o EXHIBIT 4 ’
Pard -1

of F
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Other Counsel of Record:

.Mr. James E. Hunter, Esquire
Spartanburg County Solicitor’s Office
180 Magnolia Street

Spartanburg, S.C. 29304-3483

A

Enclosures
cc: Jenny A. Kitchings, Clerk of Appellate Court

Hon. R. Lawton McIntosh, Circuit Court Judge

Alan M. Wilson, Esquire
Scott D. Robinson, Esquire

EXHIBIT
?a('" -2 0‘{’

__F
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THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM SPARTAINBURG COUNTY
Court of General Sessions

R. Lawtpn McIntosh, Circuit Court Judge

Appellate Case No. 2015-002614

The State of South Carolina ................. P Respondent,

JohnGarvin.............. . e e e Appellant.

NOTICE OF APPEAL

John Garvin appeals the denial of his Motion for New Trial. This appeal is
taken from the order of the Homorable Judge R. Lawton Mclntosh, dated
November 9, 2015. which denied appellant’s motion for a New Trial. Appellant
received written notice of entry of this order on November 19, 2015.

DATED: January 5, 2016 44, /dA'\_.

ohn Garvin, # 355509, Pro-se
e Correctional Institution
‘ . . 990 Wisacky Highway
. : : - Bishopville, S.C. 29010
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EXHIBIT
Part -

—F

THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM SPARTAINBURG COUNTY
Court of General Sessions

R. Lawton McIntosh, Circuit Court J udge |

Appellate Case No. 2015-002614

The State of South Carolina.............. e .. Respondent,

JohnGarvin............-......, ................ Appellant.

' PROOF OF SERVICE

I, John Garvin, Certify that I h\ave served the Notice of Appeal on the
State of South Carolina by depositing a copy of it.in the United States Mail,
postage prepaid on January 5, 2016, addressed to every party involved in the
appeal. James E. Hunter, Spartainburg County Solicitiors Office, 180 Magnolia
Street, Spartanburg, S.C. 29304-3483; Scott D. Robinson, 9 East Ave.,
Greenville, S.C. 29603; M. Hope Blackley, Spartanburg County Clerk of Court,
180 Magnolia Street, Spartanburg, S.C. 29304-3483; Jenny A. Kitchings, S.C.
Clerk of Court of Appeals, 1220 Senate Street, Columbia, S.C. 29201; Hon. R.
Lawton McIntosh, 100 South Main Street, Anderson, S.C. 29622-8002; and Alan
Wilson, 1000 Assembly Street, Columbia S.C. 29211,

DATED: January 5, 2016

ohn Garvin, # 355509, Pro-se
Lee Correctional Institution
-990 Wisacky Highway

. A"B-’HU\?"’!S IOH W Bishopvﬂle, S.C. 29010
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White - Inmate .L

Canary - Mailroom/Canteen Employee

SCDC Form 10-14 (November 1998)



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions &ECEE VE

s

R. Lawton McIntosh, Circuit Court Judge WAy 1% 201

U0 Appe,
Appellate Case No. 2015-002614 - §
The State of South Carolina'............7.....7 .............. ETTITRIONE fovens Respondent;
: v.
JOhn Garyin .......cooeiiiiiiiiiiiiiii e . Appellant.
PROOF OF SERVICE

I, John Garvin, Certify that I have served a Motion to Vacate and Set Aside

Dismissal and to Reinstate Action on the respondent, The State of South Carolina
by depositing a copy of it in the United States Mail, postage prepaid on May /3
2016, addressed to every party involved in the appeal. John B. Aplin and Alan
Wilson, 1000 Assembly Street, Columbia, South Carolina 29211; V. Claire Allen,
1220 Senate Street, Columbia S.C. 29201; Robert Dudek, 1330 Lady Street,
Columbia, S.C. 21211; and James E. Hunter, 180 Magnolia Street, Spartanburg,

S.C.29304-3483 o

Jbhn Garvin, # 355509, Pro-se
Lee Correction Institution
990 Wisacky Highway
Bishopville, S.C. 29010

Dated: /’!a}/ 3, 216 | ’ 0@*/1//1/1 Aﬁu—j\/



R BECRIVETS
John Garvin .

Lee Correction Institution '
990 Wisacky Highway DAY 17 201

Bishopville, S.C. 29010 SC Gourt of Appea]s

ATTN: Ms. V. Claire Allen, Deputy Clerk
% Jenny A. Kitchings, Clerk

South Carolina Court of Appeals
1220 Senate Street" '
Columbia, S.C. 29201

RE: State v. Garvin, (Motion to Set Aside Dismissal and to Reinstate
Action)
Case No.: 2012-GS-42- 5979; Appellate Case No.: 2015-002614

Dear Ms. Allen, MOTION :
. Enclosed for filing is a NOHHEE- TO SET ASIDE DISMISSAL AND TO
- REINSTATE ACTION in the above case. Also enclosed are the following:

(1) A Notice of Motion to Vacate and Set As1de Dismissal and to Remstate
Action to respondents.

(2) An affidavit in support of Motion o

(3) A Memorandum of Law in Support of Motion.

(4) A PROOF OF SERVICE of the MOTION on the respondent 'n the

which involves every party in the appeal.
(5) A copy of the order dismissing the appeal.

Date: May 13 , 2016 | ' - Respectfully,

&L o

ohn Garvm, # 355509, Pro-se

Enclosures

cc:  Alan M. Wilson, Esquire
John B. Aplin, Esquire
Robert M. Dudek, Esquire”

James E. Hunter, Esquire
. 7



Tohn Garyin - # 85350, __C‘_F;D:ELE'_‘T_ET\ MnTI : CDUH Poatla LI —

Lee Coprectimal Tngiihuhion EEEaR . |
990 Wizacky H%Y , GERTIFIE ) 8 A
Bishopville, 5.C. 29010 e Hle
||| EEE 02 1P $ 005. 23“
2 0000880020 MAY 16 2016
':  MAILED FROM ZIP CODE 29010
'l
?DEH EIBED gopo 9937 8857 {‘, _/

ﬂTTN Me. V. Clmre /l”en Dep qu Cl@r‘(
% Ms. Tem Qs C,[e){\
Seuth CA(‘Q YiUN Coud‘ Appeals
1290 Sendte Street
C,olum'mcx Q) Q QQQOI

R BCEIVE]D

MAY 17 2016
SGC Court of Appeals

— -’:: ?LAQED N INSTITUEONAL f__ SR T T

VIN [T I«J)wvvw) vy




}

{
1
|

4
B
i
1




