STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
EIGHTH JUDICIAL CIRCUIT

COUNTY OF NEWBERRY
: CASE NUMBER: 2015-CP-36-00120

Oien Family Investments, LLC,

—o
Plaintiff, AMENDED ORDEg < B
vs. : : IE Q%A
Piedmont Municipal Power Agency, ot f:gé
_ i 2
Defendant, MN 1% Fm“:‘ 3 ?2 = = S
e&a;: — O
HEARING DATE: M@@&ﬁé@s@zﬁ?? =3
W .

JUDGE: R. Lawton Mclntosh -

ATTORNEY FOR PLAINTIFF:  Thomas H. Pope, Il 5 - .
ATTORNEYS FOR DEFENDANT: Bruce W. Bannister and Luke | A Burke

COURT REPORTER:
This matter is before the Court for trial pursuant to Plaintiff’s Complaint, filed March 6,

2015, challenging Defendant’s right to condemn Plaintiff’s property in Newberry County

pursuant to S.C. Code § 28-2-470. Plaintiffs alleged:

1. The proposed taking is not necessary;
2. The proposed taking is not reasonably calculated to fulfill a public purposé; rather, the

pro-posed taking has been initiated to further arbitrary and capricious decisions and
actions taken by Defendant; |

3. The prc;posed takipg is not for a public use¢; and -

4. There are less intrusive means available to Defendant to accomplish its intended
objectives qnd to comply with South Carolina law, including aesthetics and the fact that
the taking crosses an existing easement when another means of taking would not do so.
Defendant filed an Answer and Counterclaim on March 26, 2015, denying the relief

requested in Plaintiff’s complaint and counterclaiming for attorney’s fees and costs of litigation

related to this action. Plaintiff filed a reply on April 9, 2015.
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At the call of the case, Thomas H. Pope, I1I appeared and represented the Plaintiff, Oien
Family Investments, LLC, (héreinaﬁer “Oien”). Bruce W. Bannister and Luke A. Burke were
present on behalf of thé Defendant, Piedmont Municipal Power Agency (hereinafter “PMPA”).

Based upon tﬁe pleadings, the swomn testimony of the witnesses, the exhibits placed in the
record by both parties, and the arguments of counsel, the Court makes the following findings of
fact and conclusions of law:

1. Oien Family Investments, LLC, is a compény started by Lynn and June Oien for the
purposes of holding their investment properties. In December 2005, the Oiens, who are
residents of Florida, purchased two contigubim tfacts of land in Newberry County totaling
approximately 116 acres. In 2012, the two tracts were transferred into Oien Family
Investments, LLC. Reference to Oien in this Order refers to both the Oiens individually
and 6ien Family fnvestments, LLC.

2. PMPA is a joint action agency formed by ten municipal electric utilities in the Upstate of
South Carolina. PMPA provides wholesale electric services to include power to its
members. The power comes primarily from the Catawba Nuclear Station.

3. Currently, the City of Newberry (hereinafter “Newberry”) leases electrical substations
from Duke Energy Corporation (hereinafter “Duke”). Newberry determined that
installing a new substation would allow for increased electrical output to its customers
and greater reliability because Newberry could service the substation itself instead of |
relying on Duke. In addition, one of Newberry’s largest customers, Kraft Foods,

. informed Newberry that it intended to enlarge its plant and that additional power would

be required. Kraft is one of the largest employees in thé City of Newberry and its wages
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are considered among the highest locally. Construction of the substation was completed

in April 2014,

. Newberry is a member of PMPA and the two entities partnered to secure the right-of-way

for the transmission line to "energize the new substation. The transmission line consists of
metal poles, some of which would be as high as ninety (90) feet into the air with cross
arms. The poleg would be anchored by concrete bases. No structures can be in the right-
of-way or endanger these lines. PMPA was primarily concerned with route selection and
designing the transmission line. Newberry was primarily concerned with explaining the
project to landownérs, gafhen'ng their feedback on route selection, and assisting in

procuring the necessary right-of-ways.

. PMPA and Newberry found there were two possible points in which to tap the Duke lines

to transmit the electrical power to its new substation. A cursory inspection of one point
was rejected because the right of way would require PMPA to condemn and go through
residential areas which would be cost prohibitive. PMPA determined that the only

feasible route would need to cross Oien’s property.

. One Oien tract, identified as the “southern tract” contained a house and a large pond.

Oien use the house as a residence when they are in town. The other tract, identified as
the “northern tract” is undeveloped field or woodlands. Oien selected a house site on the
northern tract, dug a well, and had underground power run to the site. They made a down
payment on a log house to construct on the site in 2008 but did not follow through with

the actual building.
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10.

11.

The most feasible route for PMPA to run the power line from a Duke tap point to the new
substation would be along the joint lines of Oien’s two properties, or stated another way,
fairly in the middle of the two tracts.

A Newberry employee, Todd Guy, made the initial contact with Oien concerning the
right-of-way. A Newberry elebtrical official, Mike Regier, also met with Oien on the
éropqny to discuss the proposed right-of-way. Initially, Oien wanted the line to run
across the southern tract which included the pond but then- rejected that route. Oien
suggested that the right-of-way run along fhe edge of the northern tract bﬁt soon rejected
that line as being too close to their proposed house. Oien favored the middle route and
had several suggestions, one of which was to route the line so as to miss having to
destroy several oak trees. PMPA and Newberry officials also had meetings with Oien’s
property manager concerning some of the conditions of the right-of-way and some of the
objections Oien had to the proposed right-of-way document.

In November of 2012, Oien met with PMPA officials, City of Newberry ofﬁcials,l and
Oien’s property manager in an atterﬁpt to come to an agreement. Following this meeting,
Oien left a message which PMPA officials tobk to mean that Oien had ﬁnally selected the
right-of-way that followed the property line between their two tracts which was basically
in the middle of their property.

Shortly thereafter, Oien requeste_d additional meetings and rejected the middle route. As

a result, PMPA delivered a Notice of Condemnation on Oien on Fébruary 11, 2015. This
action was timely filed on March 6, 2015.

At the outset of the trial, Oien annouﬂced that it was moving forward on two theories:

that the proposed taking is not for public use and that, based on the factors stated in
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12.

13.

14.

15.

16.

Sputhem Dév. & Golf Co. v. S.C. Pub. Serv. Auth., 305 S.C. 507, 4.09 S.E.Zd_428 (Ct.
App. 1991), aff’d as modified, 311 S.C. 29, 426 S.E.2d 748 (1993), PMPA abuséd its
discretion when deciding on the.route of the transmission line. |

At the close of its case, Oien annbunced that it was abandoning its argument that the
proposed taking is not for public use.

Oien called one William Rogers who was qualified as an expert by his experience as a '
right-of-way agent for several electric transmission authorities. According to Rogers, the
Southern Dev. caée required a detailed analysis of the alternate routes to in-c'lude the land
acquisition costs. According to Rogers the lack of a detailed analysis of alternate réutes
was not in compliance with the requiremenis Southern Dev. and thus arbitrary and
capricious.

Oien also presented an opinion of a qualified appraiser as to the damage to the Oien
property by having the right-of-way run through the middle of its two tracts. His estimate
of the damage was $210,000.00, although his written report estimated damage of
$182,000.00. He calculated the dé.mage of the southern route to be $23,000.00.

At the close of Oien’s case, PMPA moved for a directed verdict on the grounds that Oien
had not met its burden of proving a clear abuse of discretion by PMPA. See Sease v. City
of Spartanburg, 242 S.C. 520, 131 S.E.2d 683 (1963) (“The burden is on the landowner
who challenges the -right of condemnation.”). The Court took the motion under
advisement.

PMPA elicited testimony from the professional engineer, Alan Cobb, who designed the
route. According to Cobb, he considered (1) the availability of alternate routes; (2) the

aesthetics; (3) cost including enginecring costs and land acquisition costs; (4)
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environmental factors; (5) safety; and (6) reliability.

17. PMPA presented testimony concérning the three proposed routes across the Oen

property. The northern route was rejected by Oien as being too close to the home site
where Qien proposed to build their home. The southern route required several bends in |
the transmission line which are expensive. In addition, it requires engineering to cross
tﬁe pond on the southern tract of the Oien property. Also, because Cien restricted access
to the property, neither PMPA nor Newberry completed the southern route engineering
plan. All parties acknowledge that the southern route would be more expensive from an

engineering standpoint and that the necessary poles could be viewed from the only house

. on the two tracts of the Oien property. Running the transmission lines around the pond

18.

19.

20.

21.

22.

could involve the Corps of Engineers or the Environmental Protéction Agency.

PMPA’s appraisal of damage to the Oien property if the middle route was chosen and
executed conflicted with the Oien apprafsal. According to PMPA’s expert, the damage to
the Oien property would be $23,000.00.

Based upon the record before this Court the Court finds that no evidence was presented
showing that PMPA acted in bad faith. PMPA and Newberry met with landowners and
attempted to incorporate their concerns into route planning where possible.

The Court finds that no evidence was presented showing that PMPA committed fraud.
The Court finds that ample evidence was produced showing that the taking was
necessary, reasonably calculated to fulfill a public purpose, and for public use.

Oien argued that the lack of a detailed analysis of the costs between PMPA’s chosen
route in the middle of the pmpérty and a costs analysis of the route across the pond is

arbitrary and capricious. They supported their argument by presenting their appraisal that
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23.

24,

the damage to their property on the middle route is between. $182,000.00 and
$210,000.00 but 0niy $23,000.00 if the pond route is used. They use an estimate of
additional engineering cost for the pond route of $80.,000.00 even through the additional
engineering costs have not been determined.

PMPA also presented expert testimony that the damage to the Oien property of the
middle route was $23,000.00. Thus, there is a conflict between the two experts as to the
land achsiﬁon costs for the middle route. The Court notes that the ultimate land costs
of either route will be determined by a jury at a subsequent trial. = |

As the trier of fact, this Court can give such weight to either expert’s opinion as it deems

- fit.

25.

26.

27.

As a matter of fact and law the Court finds the decision of PMPA to locate the right-of-
way on the middle route of Oten’s land was neither arbitrary nor capricious.

“Economic and engineering considerations require [transmission] lines to be
constructed as nearly stranht as practicable, and there is no other feasible route

for the line except the route across the lands in question, because any other route

would increase the length of the line by several miles, and the cost would be
substantially increased by reason of the additioﬁal guy wires, anchors and
appropriate structures which would be necessitated at each of four additional
angles.” Bookhart v. Central Elec. Power Co-op, 219 S.C. 414, 432, 65 S.E.2d,

781, 789 (1951).

In Southern Dev. Land & Golf Co. v. S.C. Pub. Serv. Auth., 305 S.C. 507, 409 S.E.2d 428
(Ct. App. 1991), the Court of Appeals upheld a decision by a master in equity who

upheld a challenge to the proposed condemnation of a high voltage line across a golf
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28.

course. The basis for the injunction was the master’s finding that the power company
was estopped from crossing the ‘golf course due to the golf course developer’s reasonable
reliance upon prior statements by one of the power company’s officers that the power
company did not intend to build a line on its existing right of way across the proposed
golf course. The master also concluded that the power company was enjoined from
condemning additional land and using its existing right of \-zvay because it abused its
discretion. The decision regarding abuse of discretion was based on a finding that the
power company did not consider land acquisition costs in choosing the route.

" The Court of Appeals reversed the master on the estoppel issue but upheld the
master on the abuse of discretion issue. The Court of Appeals vacated that portion of the
master’s decision and remanded with instructions for the power company to reevaluate
the choice of route based on utilizing the factors of safety, reliability, aesthetics, and costs.
including land acquisition costs.

In Southern Dev. Land & Golf Co. v. S.C. Pub. Serv. Auth., 311 S.C. 29,426 SE.2d 748
(1993), the Supreme Court reversed the Court of Appeals on the estoppel issue. In
addressing the finding of abuse of discretion, the Supreme Court stated, at page 34:

Accordingly, we affirm the- Master’s order enjoining Santee

Cooper from proceeding with the condemnation of the easement in

question. Although we agree with the Court of Appeals’ analysis

of the issue of abuse of discretion, in light of our holding on the

question of estoppel, we find the remand as ordered by the Court

of Appeals unnecessary. Thus, the opinion of the Court of Appeals
~ is AFFIRMED IN PART, and REVERSED IN PART.

29. Oien’s expert witness, William Rogers, testified about the procedure for right-of-way

acquisition at Central Electric Power Co-op and other entities Mr. Rogers has worked for.

However, the Court finds that there is no legal requirement for PMPA to conform to the
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standard created by Mr. Rogers which involves numerous written and detailed alternate
route studies. Further, Mr. Rogers admitted in his testimony that, if PMPA considered
the factors laid out in Southern Dev., then it had not abused its discretion, even if PMPA

did not perform written alternate route studies.

30. Further, the Court finds that PMPA relied upon professional appraisers and professional

- engineers for analysis and did consider the following factors when determining the

- 31

32.

33.

location of the route:

a. Availability of alternate routes;

b. Aesthetics;

c. Cost including engineering costs and land acquisition costs;

d. Environmental factors;

e. Safety; and

f. Reliability.
Thergfore, the Court finds that PMPA did not abuse its discretion and did- not act
capriciously when determining the location of the transmission line route.
Finally, the Court finds that Oien brought this action, not for a legitimate purpose, but in
an attempt to reroute the transmission line off of Oien’s property. Mr. Oien admitted that
their goal was to keep PMPA from building the transmission line acros§ Oien’s property.
Further, although Oien preseflted evidence attempting to show its preferred route, it failed .
to present any evidence that PMPA abused its discretion in cfxoosing tﬁe location of the |
route.
S.C. Code §28.2.510(A) allows this Court to award PMPA reasonable costs and litigation

expenses if it finds Oien did not raise and litigate the challenge to condemnation in good
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faith. Based upon the manner in which PMPA conducted its alternate route analysis, the
Court does not find Plaintiffs challenge to be bfought in ba(i faith.

34. Oien was aware that a challenge Would halt the construction of a needed substation and
thus place pressure on PMPA and Newberry to try and find a solution. That solution was
to either move the right-of-way off Oien’s property or place it on the southern pond route
in disregard of the almost certain higher costs to the customers of Newberry.

35. The alleged grounds for their challenge io the condemnation show Oien’s intent. Thus,
the grounds were abandoned. The abandoned grounds were 1) the proposed taking was
not necessary; (2) the proposed taking is not reasonably calculated to fulfil a public
purpose, rather, the proposed taking has been initiaﬁed to further arbitrary and capricious
decision and actions taken by PMPA; (3) the proposed taking is not for public use.

36. The remaining grounds of Oien’s complaint alleges “There are less intrusive means
available to Defendant to accompﬁsh its intended objectives and to comply with South
Carolina law, including aesthetics and the fact that the taking crosses an existing
easement when another means woula not do so.”

37. The single motivating factor for Oien was to force PMPA to relocate the transmission
line to the southern route or to avoid Oien’s property altogether. Lynn Oien admitted as
much in his testimony. |

38. The Court ﬁnds.that forcing a public utility to locate a transmission line where the
landowner wants it by challenging the condemnation is not good faith.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED as follows:
1. PMPA’s Motion for a Directed Verdict is GRANTED;

2. Oien’s request for an injunction is DENIED; and
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3. Each party shall be responsible for thejr attorney’s fees and cofts

IT IS SO ORDERED.

' : . R. Lawton MclIntosh -
S- --q ,2016

< . l&LQ'g?ﬁ , South Carolina
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