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THhis mattes came 'before the:Court'on March 23, 2016, for hear'f' i on Defendant, Drivetimg;

Car Sale§ Coitipany;’ LLG? (“anetlme”) M@ﬁon to: Rccénsui *the. Cotitt’s Deceriber 4;, 2015

Order Defiyifig: Dnvet:me? S Motmn to Dlsrmss and- C@mpel Axbitration.. Present, before the: Couirt

Were Wllham F. Barties; T, counsel for Plamnf;f Robiert H. Crosby; zandi ‘Walton, J. McIr.od N,

cotrnsel forDrvetime..

Drivetime rélies on the United States Supreme Court’s decision of Décernber 14,2015 i

;-as “new .and binding authgrity”;, for ihi¢

o 99

\: preempts inconsistent staté laws: and judicial, decisions.* (Mot: to:

y’ »t

Plaintiff conitérids that the . gfounds noted frithe Décgmber 4; ;291«5; Order-are sueh

grouiids “at laywor; iiifequity for the tevocation of aity contact>as contemplated BFOU.SIC. § 2

which provides the-biasis ot the Federal Atbitration Act (‘FAA”),

written provls:on in any-maritimetransaction.or-a tontract:
ttleﬂby arbntratlon a controversy thereafter rartsmg out aﬁsu ict or-




B

 Iiburgia ardse: ffom. a California. casé that involved a waiver of class. atbitration. in

agreements between DIRECTV and lits custormers: Imbutgia

136 S; Ct.at 466. In 2005, the

Califorsifa ‘Supreme Court in. Discover Bank v, Superior Ct., 36 €al, 4" 148, 113 P.3d 1100
(2005), held that waivers of class: arbitration in consuer aAdHESI6R contractions wefd
unconsciviiable uader Califotfia law- based on the California Consumers Tegal Remiedies. Act:

A

empted by the FAA,

.:Iﬁbiiz-gg’_"""'iig. 136 §. Ct.:at 464. In Concepeiod the United States Supreme;

" Coutt fioteds

thn sta‘te law

;apbhcable such as duress of; ;, ;relevant ‘here, ,unconsaenablllty, is. “alleged to:
have been.applied: in‘a fashion: that disfavors, arbitration.

(ifiternal, eitations. omiitted):

The: United States Supreme Court examined whether the Califoinia €ouit.of Appeal’s

decision in Imburgia, “rest{ed] upon- ‘grounds ds-exist at Taw or in equity for the révocation of
any contract.”” Imburgia, 13 6SC’c at468. The Supreme Couit upheld:the atbitration agreement
ibut:none :qutii*e.gggéuﬁtfssfczr itilm;;:eiilfﬁrgemeﬁf;qf ,tlié?s?a“ﬁbiﬁ‘a'fiéii‘f,fpfeﬁi‘s‘-i@”nﬁer@ a gtaundmfwwcr
equity to fevoke a: contract I AE465-66., Importantly here; the, United:States; Supreme Court:in,

e 0:8:6, §:2 to aspecific factual pattern that is distinguishable from tHis

case. While'it fay besa niewicaseiissued raﬁeifthis CounsDecember :4;,_:%26‘:1%:5? Order, the-Supreme-

Tn its December. 4, 2015 Order; this Court noted that “a, plaintiff ‘cannot be held to have:

contemplated that;in signing the arbitration clause, hie was agreeing to.arbitrate;olais. arising from
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“elim

allegedly frandufent conduct? Pattain, 386 S:C: ar494, 689 S.E.2d.at 605.” (Order pr 3). This ot

ntemplated by’ Chdsseréau:

Wwent ofi.to hold that Drivetime’s conduct is ‘the ype. of conduct co
(Order p. 3). Althoygh Drivefime contendsiotherwise, the Couit’siDecember4s 20150rder is;not a

state;1avw; sitnilar to, thie anti-class waiver provision in-

is therefore preewipted.. Drivetime’s conduct, as alleged by the Complaint and analyzed in:the
Decemiber 4, 2015 :Otderis a ;ground that -exists in, law or equity for the revetdtion of -any.

‘contract, as contaiiied in 9 U:S:C. '§ 2. To Hold ottierwise, ds advocited by Drivetime, would

Considering ‘the -foregoing, Drivetime’s motion t6 seconsider is hiereby respeetfully

s South: Carolina

» 2016

Concepcion, that conflicts with the FAA.and,




