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On June‘.»26v,‘» 2015,_ this métfer was heard before _meAin Sp‘artanburg, Southv'_ |
Carnlina Present aE the' hearing were David T. Pea'rlman and J Kevm .Holmes of the'. .- |
Steinberg LaW Firm, L LP, Charleston South Carohna and Chadw1ck D. Pye, of |
Chadwick D. Pye, L L.C. Spartanburg, South Carolina, attorneys for the Petltloner
 as well as Richard B. Kale,‘ Jr., Wﬂson, Jones, Carter & Baxley, Greenvﬂle, South

.Carolina;. attornejT for the “Respondents. TEe pu'rpbse of the hearing‘was to conéider
- the Petition for_ VJ'u(.iicial Review from the decision‘ of the Appellate Panel of -the )
Wr).'rkers’ ‘ Compenée‘lntion Cdmrnission ~dated 'Fe;bruary 24, 2015 After carefullyv
‘con51der1ng the record the ‘memoranda submltted by the partles and the oral
j,},_ar,guxnent.s of cqnn_sql; _the,‘,Court issues t_hl_sv' Order reversmgethe decrsmn of the:
~‘App'éfllate" fanéli for fher reEsons »s“tated .nérein.- This cla1m ‘is'iren—landed' '-fo the
Workér54 C'(-)Ampensgtivon C(Tnlmiséion for enfdrcenrént (jf and _;for further prnceedings -

) con'siste_nt with this Order. -




The Court file eontai'ns the Petition for Judicial Review filed by the Petitioner |
on March 11 2015. The Pet1t1oner ﬁled the record of the proceedmgs consmtmg of

: the Append:x ﬁled W1th the Pet1t10n for Wr1t of Cert10rar1 to the South Carohna

o Supreme Court1 a copy of the Supreme Court dec1s1on dated January 8 2014 a

' transcnpt of the oral arguments before the Appellate Panel on December 15 2014

. and a oopy of the remand dec1s10n of the Appellate Panel dated February 24, 20 15 N

—pd c\a

..r~~

" The Court ﬁle also contains memoranda of law submltted by both partles A‘t’the
hearmg a oopymg error was discovered and the Petitioner supplemented tthe recordi_;‘i

Wlth a oomplete oopy of the Pet1t10n for Judicial Rewew on June 29, 20 15 o =
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A rev1ew of the procedural hrstory of this clalm 18 1mportant to undérstamlmgj 1 -

the questions presented for ]ud1c1al rev1ew On February 26, 2009, thlS Court
-1ssuedr its Order-rulmg that the Commlssmns prior Order faJled to perform an
analysrs enabhng thls Court to- determme Whether the proper legal standards for
compensablhiy in. a mental injury claum under the Workers Compensatlon Act had _
been apphed and- further rulmg that Deputy Martmez had estabhshed causation of
' 'her mental mJury clalm as a matter of law ~ After rev1ew1ng the undlsputed
'.test1mony of the only w1tnesses Who testlﬁed and the 1egal standard for

_ compensablhty 1n a mental mJury cla1m thls Court remanded the clalm to- the

s ‘Commlssmn for “further rev1ew cons1stent w1th thls Order (Sup Ct Appendlx ’ | :

. ‘;Vol 1, pp. 13—33) Thereafter on March 16 2009 the Respondents ﬁled a Not1ce of

- 1All references to the record c1ted herein are to the Supreme Court Appendlx unless otherw1se

mdlcated . ‘ ‘



Appeal to the- ‘.Court ‘of App’eal-sd. l' (Sup. Ct. Appendix,r Voli'. I'p. 476). : Cn June 15
2011 the Court of Appeals 1ssued 1ts decision reversmg this Court on the grounds
lthat the Comm1ss1ons ﬁndmgs on compensabrhty were supported by substant1a1
| _' evidence. (Sup Ct Appendlx Vol I, pp. 1—10) The Court of Appeals ma]orlty
decision did not address the i issue of causat1on On October 6, 2011, a Pet1t10n for
E Rehearmg was demed by the Court of Appeals (Sup Ct Appendlx Vol. I bz 11)
-On November 2, 2011 Deputy Martmez filed a Petltlon for. Wr1t of Certlorarl to the .
~ Supreme Court On F ebruary 7, 2013 the Supreme Court granted the Petltlon On .
' January 8, 2014 the Supreme Court issued an Order vacating the decision of the

Court of Appea]s on the grounds that the appeal was mterlocutory under the

~ holding in Bone v. U.S. Food Service, 404 S.C. 67, 744 SE.2d 552 (201% and
- remanded the clalm to the Commrssmn for further proceedrngs con81stent Wlth th:xs
Courts Order (Sup Ct Order dated 1/8/14) On December 15 2014 the Apgllate ----- :

+ Panel heard oral arguments 2 On February 24, 2015 the Appellate Panel 1ssued .a |

. new forty-six page remand Demsmn stat1ng, ' “the Commission w1thdraws 1ts :

prevmus Fmdmgs of Fact and hereby substltutes the followmg F1nd1ngs of Fact for

o ' the Court s con51derat10n ? (App Panel Dec1s1on dated 2/24/15 p 5) On March 11

' 2015 Deputy Martmez filed the Pet1t10n for J ud1c1al Rev1eW that is the subJect of

‘ thls_ Order.

e Durmg oral arguments before the panel one commlssmner stated that the partles were free to - :

'argue the parameters of the remand. (S.C. Workers’ Compensation Commission Hr’ g Tr. 3:17-20,
Dec. 15, 2014). Despite’ havmg prepared a nineteen page order outlining the direction of the remand,
the remand order was described to the commission as the remandmg court “having its cake and
. eating it too.” (S.C. WCC Hr'g Tr. 16:1-2). Instead of encouraging the commission to look at the

. éntire order, the commission was told to 1s01ate one part to the exclusron of the whole order (S C.

o _'}‘-WCC Hr’gTr 15:8-11). N o



Deputy Martinez again seeks judicial review of the Appellate Panel's remand
decision. Judicial review of administratitre agency decisions are governed by § 1-23-
», 380(5) of the South Carolina_ Code, which is part of  the South_ -Carolina

o 'Administrative Procedures Act and provides:

The court may not substitute its judgment for the
Judgment of the agency as to the weight of the evidence on
questions of fact. The court may affirm the decision of the
agency or remand the case for further. proceedJngs _The ,

_court may reverse or modify the decision if substant1al

rights of the appellant have been prejudiced because the
administrative findings,

decrslon are:

mferences, conclusions, or :--

[

(@) in violation of constitutional
provisions;

(b) in excess of the statutory authonty of the agency, R
(0 made upon unlawful procedure;,
(d) affected by other error of law;
(e) clearly erroneous in view of the rehable probatlve
~ and substantial evidence on the whole record;
(i) arbitrary or capricious or characterized by abuse of

discretion or clearly unwarranted exerclse of
discretion.

or statutory

o
R

[
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Lark v. Bi-Lo, Inc., 276 S C. 130, 276 S E.2d 304 (S.C. 1981) The Appellate Panel’

new ﬁndmgs of fact submitted for th1s Court s cons1deratlon addressed both the issue

| of compensability and the issue of causatlon _
| The first 1ssue presented for ]udlc1al review is whether the ﬁndlngs by the
_ Appellate Panel on causatlon were in violation of const1tut1onal provisions, - in excess
- of the statutory author1ty of the agency, made upon an: unlawful procedure or
- h laf_fected by other error of law This cla1m was remanded to the Commlssron by this

_Court and the Supreme Court to conduct further.p'roceedmgs consistent W-ith this



Courts Order ‘dated February 26 2009 "When a clairn 18 remanded to an
B adm1n1strat1ve agency followmg Jud1c1al review, the admlmstratwe agency 1s granted
. only limited jurisdiction. After a ren11tt1tur 1s,Sent down from an appellate court, the
[loyver tribunallvac'quires' jurisdiction to'enfor_ce the judgmeht and take any action

; con'sistent with the: appellate court ru]ing ” Mullen v. Myrtle Beach Golf & Yacht_

Club, 313 S.C. 412 488 S.E.2d 248 (1993); Christy v. Chrlstv 317 S.C. 145 452

. SE. 2d 1 (Ct App 1994) “Matters decided by the appellate court cannot be reheard

recon31dered, or rehtlgated [by, the admi_nistrative agencyl, even u'nder the guise of a

different-forxn.” 5 C.J.S., Appeal and Error, § 975(a) (1993). “It is the duty of the trial

court to”follow the decision of the appellate court.” Ackerman v. McMil]ian 324 S.C.

440, 477 S.E. 2d 267 (Ct. App. 1996) 3 The Appellate Panel exceeded its Junsd1ct1on ”

~ on remand by recon31dermg and in effect, reversmg this Court’s prior rulmg on

causation. V
This Court is troubled by the dis.c‘ussion»between' the Appellate Panel and

Respondent’s counsel when oral arguments were heard by the Appellate;;}l?ar@ on

December 15, 2014: . ‘ - ' ~

- MR. KALE Okay ‘May it please the panel First, let me
~address  Judge Hayes' order and what it requires or L E

implies. AndI would cite you to the very bottom sentence

- of page nine. He says this court is left to speculate if the
proper analysis was applied by the commission and ‘

- whether the factual conclusions upon which the law was -

applied has a substa'ntial'base in the recordl, If he- ‘says o

L1201

3 See also 5C.J.S. Appeal and Erro § 1137 (2015) (“On the remand of the causeé after appeal, 1t is the
duty of the lower court to comply with the mandate of the appellate court and to obey the directions
therein, even though the mandate is, or ‘may be, erroneous. . . . Where a trial court is told to proceed
in conformity with the reviewing court’s mandate, the trial court should consult the opinion to
determine what the mandate requn'es ) (c1tat10ns om1tted) :




that the record is not sufficient findings of fact that would
allow him to:do a judicial review, then how can we
[accept] all of this other analysis as bemg a proper judicial
review when he says he can’t make it. And that’s what I
have a problem with, with Judge Hayes. Judge Hayes I
- think, is clear ﬁ'om his order What he wanted to do n this "~
“case.
COMMISSIONER BARDEN: Right, rlght
MR. KALE: -And the fact is he’s having h1s cake and
~eating it too. - A
COMMISSIONER ° BARDEN By saymg he has to
speculate or he can only speculate, but then -- -- T
- MR. KALE: And then he tells us — he s supposedly tellmg =
the commission where they went wrong. So I think it’s
very clear _from his order that the remand is to. get
- sufficient findings of fact that would support judicial
review. And is not any kind of mandate that you have
follow his — anything else that s in hlS order. But let me ;.
. also, if I may — e
COMMISSIONER BARDEN Do you think that we are ..
bound by his — they’re a couple of things in here I don’t --- :
MR. KALE: I do not think you’re bound by anything he: ;o
puts in the order, because he has already prefaced that —
“he’s remanding it because are insufficient findings of fact,
a_nd he would have to speculate as to what findings of the
' commission were and what the conclusions of the
commissioner were. So I.don’t think that you're bound by
anything that is in his order.

b
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| (Tr. of Oral Argument on Remand pp. 15-16) (emphas1s added) The mandate from |
~ this Court:and the Supreme Court required the Commission' tovenfo;rlce this C'ourt’s... :
| priorl fuling that Deputy Mattinez had estabhshed causation as a matter of law.
This Court decided the' issue of causation as a mattetof‘lavst | Whe'n the
ev1dence glves rise to only .one reasonable 1nference or is undlsputed ‘the questmn.

o becomes one of law for the court to dec1de Smlth v. Union Bleacherv/Cone Mllls 276 |

S.C. 454, 280 . E.2d 52 (1881), Lorrick v: S.C. Electrlc & Gas Co., 245 S.C. 513,141

\ v



‘S E.2d 662 (1965) Klnsev V. Chammon Amerlcan Serv1ce Center 268 S.C. 177 232

. SE.2d720 (1977)

A trial court on remand may not exceed'the remand, the appellate court’s
: instructions in the‘mandate circum's'cribe the trial court’s authority on’remand- and'it
18 the trial courts duty to follow the mstructlons the trial court recelved from the _

V appellate court. - Pnce V. Beaufort Mem’l Hosp 392 S. C 599 605 709 SE. 2d 122

125 (Ct. App 2011) Thls Court ruled that the crlme scene 1nvest1gat10n performed
| by Deputy Martmez on Aprrl 4, 2005, was “a” proximate cause of her-_mental Injury as _

“a matter of law. -'l‘hjs'Court ruled, “all of the qualiﬁed medical experts agreed the

crime scene mvestlgatmn performed by Deputy Martmez was a contnh:__x_?tmgg B

prox1mate cause of Martmezs mental break down.” This Court stated, “[to‘lhls gourt

strains to 1nfer the analysrs used by the Commlssmn in its Order to find the burd‘J n o‘f.

. proof as to. causatlon was not met by [Deputy Martmez] The medlcal testmzony;i;
oyerwhelmmgly estabhshes theAcausatlve_hnk to the work env1ronn1ent even :;hen’
conSider'mg‘her pre--exi‘stin’g‘mental iSsues and the death of: her-husband’s cousinx »
- (Sup Ct. Appendlx Vol. 1, p. 27) This.Court ruled “[t]he only conclusmn that can be
' '-‘drawn from the record is that [Deputy Martmez] estabhshed her burden of proof that o

l-her mental mJurles were proxrmately caused by the stress from the acmdent

»

1nvest1gat10n This Court could not hav‘e been more emphatic When it ruled “all.of
;the doctors, psychlatnsts and counselors who subm1tted medlcal oplmon, mcludmg

- the. defense expert state the 1nvest1gat10n of the tragm death of Ofﬁcer Johnsons

Aidaughter on Apr1l 4 2005 caused aggravated or contrlbuted to the Appellants




mental 1nJury All of the medlcal op1n10ns in th1s case estabhsh that the Appellant S

' '7 mental injury was prox1mately caused by the 1nvest1gat10n mto the trag1c death ofr' '

Officer Johnsons infant daughter on Apr11 4 2005 as a matter of law.” (Sup Ct -

- Appendix, Vol 1, p 30) (emphasis added). « | -
Agam, all_ of the medlcal opinions - supported'v:the' cau'satien” to her

investiéatien; Even the‘ -doct‘or hired by the respondent to pe'rform an independent

psychoh)gical_ ev'ahiation supported caueatron to the investigat_ion, This' doctor. noted |

" that the cla‘in;ant was:a tdctim of -sexnal molestation asa ch11d and tvas raped at age

" nineteen (19) by a'family friend. The dbcter noted: |

The above testimony would seem to support a diagnosis of
Post Traumatic Stress Disorder by history. There is a
recognized connectlon in the field of psychlatry between
prior episodes of abuse or trauma and he development or
redevelopment of Post Traumatic Stress . Disorder.
Claimant’s early life experience with sexual molestation e
- could have predisposed her to develop Post Traumatic =
Stress Disorder. Her description of how her behavior, =:
changed after she was raped is strongly suggestive of '™
developing a Post Traumatic Stress Disorder at that time.
This first episode of Post Traumatic Stress Disorder could
have made her more vulnerable to future traumatic ;-
events. - L L

L2:0HY €- 9308107

The work event of having to mvest1gate the death of a

young: child, having to move that child and havmg to face

~ the reality of how the child suffered and died would
certainly qualify as meeting the criteria of a legitimate
traumatic event for Post Traumatic Stress Disorder. The

- traumatic event may have had special meaning to the
Clalmant 1in -light of her: havmg been abused as a young -

: g1r1 and in- light of her havmg worked with the father of o
the: victim. : . :

(Sup. Ct. Appendix, Vol. I, p. 331). The doctor went on to note:




The patlent herself was treated about 12 years prior to
_her work related trauma for depress1on She was treated
by her primary care phys101an with the antidepressant
Luvox. She took this for 1-2 years and was able to stop it.

- The patient has one brother that has been diagnosed and
treated for depression. This would seem to indicate there -
exists' a genetic loading toward some type of affective
disorder.. Bipolar Disorder is one type of Affective
DiSorder' o o S

(Sup Ct Appendlx Vol I p. 332) In response to questlons from the Respondent

the doctor’ answered in the followmg manner:

1) WHAT IS YOUR DIAGNOSIS OF MS. MARTINEZ’S '
PSYCHIATRIC CONDITION"

Her primary psyclnatnc d1agnoses are:
- Post | Traumatic Stress Disorder, Recurrent Eplsode
Chromc Bipolar I Aﬁ'ectlve Disorder :

2) IN YOUR OPINION, DID SHE HAVE ANY OF THESE ..
CONDITIONS PRIOR TO 4 APRIL 2005‘? |

Claimant has evidence of a B1polar Mood Disorder

existing prior to her work related trauma although the =

diagnosis was not officially recognized. This includes -.

rebelliousness toward authority in her childhood, *.

difficulty managing her anger by her own admission, and

treatment for depression with the anti-depressant Luvox --
. approximately 12 years prior to her work related trauma.

L2:0IHY £~ 3308102

Claimant has ev1dence of a Post Traumat1c Stress
Disorder existing prior to her work related trauma. The -
Claimant ‘indicates  she was raped at age 19. She
developed symptoms consistent w1th Post Traumatic
Stress Disorder at that time which included dropping out
_of school for one year, not wanting to relate to males, not
- Vwantmg to 8o out of her house, and feehng gun shy” of
. men, - : : : :




3) IN YOUR OPINION, WAS ANY OF MS. MARTINEZ'S
PSYCHIATRIC CONDITIONS CAUSED -~ OR
/AGGRAVATED BY THE ACCIDENT INVESTIGATION
CONDUCTED BY MS. MARTINEZ ON 4 APRIL, 20057

Yes Both Bipolar and Post Traumat1c Stress D1sorders -
were aggravated by the trauma experienced during the
: acmdent 1nvest1gat10n she conducted on 4 April, 2005

Post Traumatlc Stress Dlsorder occurs more frequently in

- md1v1duals where there exists ‘a_prior history of abuse. -
Clannant described sexual abuse for about 18 mcnths : * ‘
around the age of 7-8 while living in Puerto Rico. She 7~
clearly developed symptoms of Post Traumatic Stress .
Disorder after being raped at age 19. Once an individual
develops Post Traumatic Stress Diserder, they are more
at risk for redeveloping it than are others who never: :
experienced abuse or who never previously suffered from .
Post Traumatic Stress Disorder. Certainly the accident ™
investigation would qualify as the type of event that could

: tngger a Post Traumatic Stress Disorder. In Claimant’s

case, this event led to a recurrence of a previously
experienced Post Traumatic Stress Disorder.

(2ol £-0asI

(Sup. Ct. Appendix, Vol. I, p. 333-35).

On rerna'nd, the Appellate Panel did not nave jurisdiction to‘relnlear reconsider
~ or relitigate the issue of causaticn under tne.gnise of making new ﬁndings ’of fact
| Deputy Martinezs substantiai ‘ rights‘ ‘were pr'ej'udiced by the Appellate Panel
_V reconsidering the issne“ of Acausation and, in eﬁ'eCt reversing',drather than enforcing
~ this Court’s prior Order. Reconsidering the issue of causation was in Viclation of -
: const1tut10na1 prov1s1ons in excess ot’ the statutory‘ authorlty of the agency, made

upon an unlawful procedure or. affected by an. error of law. The Appellate Panel S new

: ﬁndmgs of fact on causatmn are reversed under § 1-23- 380(5)(3) (b) (C) and (d)




' because they are Am excess of the statutory authorlty of the agency, made upon an
unlawful procedure and affected by other error of law. | |
The second quest1on presented for Jud1c1al review is Whether the Appellate '

| Panel conducted further proceedlngs on compensabrhty consistent 'Wlth thls Court’ s‘ 'A
“prior Order.” This Cou'rt did not have a problem determining what the facts Were’ it
‘had a problem determlmng whether the proper legal Astandards for compensablhty
V .had been apphed to the facts The facts have not changed since thlS cla1m was before
this Court in 2009 No add1t10na1 testlmony was taken This Court reV1ewed the
evidence on _compensablhty in 1ts prior Order -and began by notmg,: “all of the
w1tnesses gave testlmony supportlve of [Deputy Martinez’ s] cla1m of unusual and

'extraordlnary condition of employment 7 (Sup Ct. Appendlx Vol. 1, p. 14). Thls

Court summarized the evidence:

The ' Appellant, Raquel Martinez, ‘had been in. law
enforcement for twenty-four (24) years as a probation
officer .and police . officer before she became a forensic
‘investigator for the Spartanburg County Sheriffs =~
Department - in 2001 - On April 4, 2005, she was "
dispatched to investigate a fatal motor vehicle accident ; -
involving an infant child whose body burst like a
watermelon when her father’s patrol car rolled over her. -:-
The father of the child was a fellow police officer and ‘-
friend of- the Appellant.  Within apprommately four ..
months after the Appellant’s investigation, she had a —*
‘nervous breakdown and was found hiding in bushes after '
doing substantial physical damage to her patrol car and
home. When she was found, she was ranting about an
unidentified little girl. The Appellant was hospitalized for
psychlatnc treatment and eventually, through counseling
sessions, began to address the issues involving: her
investigation into the death of her fellow pohce ofﬁcer s

]young daughter o :

L2 0Ky £~ 0305102



(Sup Ct. Appendlx Vol 1 p. 16). This Court rev1ewed the uncontested testlmony of

the only Wltnesses Who testlﬁed

The Respondent called no witnesses to testify before the
~ Commission. The facts surrounding the 1nvest1gat10n
- were. uncontested (Hearing Tr. p. 88)

The Appellant descrlbed what’ she saw when she arrlved
on the scene: '

I saw the Sherlff our Shenff Shenff anht
squattmg down in the corner of the garage
) w1th a man who was scrunched up, rocking
~ like this. I couldn’t see who it was... and
they told me that it was Anthony Johnson,
~who used to work for the Spartanburg .
County Sheriffs Office... And the Sheriff T
- spent, I'd say 20 or 30 minutes tying to talk PR
‘Anthony down because A.J. was wanting to o
_ die, understandably, he’d ‘just killed his :
child. (Hearing Tr., pp. 19 -20). When the
Appellant realized she knew Officer Johnson, L
she asked to be allowed to leave the scene for _ -
the first time in her career. (Hearing Tr., pp. - ' e
20 — 21, 82). Captain Denton denied her V '
- request but later regretted his decision and
testified at the hearing, “knowing what I
know now, 1 probably would have let
somebody else more experienced come out
there and listened to the employee instead of
_deciding that regardless we’re gonna do our
“job.” (Hearing Tr., p. 107). :

CLZOIWY £ 030810

During the investigation the Appellant was required to

~ move the infant child’s crushed body 'so measurements

and photographs could be taken. She recalled, “when

moving the child.— it was like a broken doll — when you

- moved her it sounded like you were tumbling over some

" blocks.” (Hearmg Tr., pp. 34 — 35) The ‘image that
-appearsin her recurring nightmares is: :

I had to get underneath [the car] to take - te .
- see 1f any evidence of where the child was

e



undérneath the vehicle, and there were =
clumps of her hair and skin on the tire and
on the asphalt, and then on the part of the —
I don’t know the undercarriage of the car
very well, but the biggest part, I guess is -
going to be the gasoline tank. There were
- fingerprints, and there was the impression of
a hand, I should say, not the whole hand, -
- just the little-bitty fingerprints draggingA -
" across the gasohne tank. (Hearmg Tr p. 24).

' The Appe]lant explamed that even though mvestlgatmg

violent deaths were part of her job, this present crime -

scene was different because she had never been called

upon to investigate a violent death that involved a person ,
she knew personally and considered a friend. = The .

Appellant explained the dlﬁ'erence her prior relationship
with Oﬁicer Johnson made:

I thmk the difference is that When you go to
‘a burn scene, this is.— sounds cold, but you
‘get through it the way you get through 1t
This is no longer a person; this is an object
'To keep a distance when you do these. I
think AJ’s case, or the child’s case, was
different because I had never seen it with
anyone that I knew or that I couldn’t turn
her into an obJect I couldn’t just say that’s
just a little girl over there. I'couldn’t do that.
Yo)u can’t do that.” (Hearmg Tr., pp. 39 —
- 40 : ) ‘

Her feehngs ‘were shared by Captam Denton Who :
'responded to questlons At the Hearing by the .

Respondent’s attorney

' Q: As far as the grisliness Oor gruesomeness
of the -April 4th scene, where does it rank in
_.all the death scenes you've seen? | ,
A:. Well, first of all, having known the ofﬁcer
~and- having a child run over by a vehicle or _
‘the person you know causing the death of
“that, I'vé never encountered that. As far as
ranking the grotesqueness of it, it’s a child.

LZ:0HY €- 0308100




It was run over by a police car. It was an
accident. If I had to rank it as far as my
feeling, my emotions, it would be the worst.
Q: That was my next question, as far as the
emotional part of the investigating a crime

" scene, how did the April 4tb 1nvest1gat10n

- rank emotionally? .

- A Emotionally, it was the worst. I mean we
knew him. It was an infant child: For
everybody it was hard. (Hearing Tr., p. 81).

Captain Denton testified the investigation in this case
- was unusual and extraordinary:

Q: All right. Well, let me ask you this® as a
20-plus year veteran of the Sheriffs Office -
with 70 to 75 percent of your time spent in
‘death investigations, and as Raquels
supervisor, would you say that the April 4t -
2005 investigation involving your former r
employee, A.J., killing his two-year-old '
daughter Would have been an extreme . o
situation in her employment? , : =T
A: Yes. i
Q: Was this a scene that was out of the —\
ordinary? '

A: Yes. (Hearmg'l‘r Pp. 93 - 94).

L2:0lWY £- 330510

Even though the Appellant and Officer Johnson may. not
.have seen each other daily when he was with the
Spartanburg Sheriff's Depar.t"ment, she testiﬁedi

.. The county was cut into eight ... zones. I
~was assigned to one zone; he was assigned to
another zone. So, a lot of times if you were
in this zone here and there as a call in this
zone that you’re not suvreA about, i1t might be a
bad -call or whatever or just sounds
suspicious, you go that way to go back up the
officer that responds to the call... So that’s
why I said we backed each other up. Did we
work in the same area? I don’t think we ever
worked the same area, but we worked side _
by side, and if got into fights or if I got into

14 W



: fights, we would respond. He would be there
and I would be there. (Hearing Tr., p. 57).

‘She fexplair'led the close friendship that developed as a
result of their being fellow police officers: |

- 'It’s hard to believe — that I can recall in 28
years, I have never had to deal with someone ‘
in -a violent situation or in which violent e

- =2

- death — I have never had to deal with- =

* someone that I actually knew, that I ‘ f“” =

- considered a friend, not to mention a co- e O

police officer. We kind of stick together like - - ¢ ol

- a thin blue line, if y’all have ever heard of , T e

~ that expression. We deal with things all the o=
time regular people don’t see, so you get very e -
close to your workers. (Hearing Tr., p. 29). ' -~

This Court exhphésized, “the only witnesses WhO testified whether the investigation
conducted on April 4, 2005, into the .trégic death of Officer Johnso‘n’s infant
daughter was usual or umiéual, ordinary 61' e;(traordinary, were Deputy Mai‘fiﬁez
and hef,superﬁsor, Captain Denton.” They béth testiﬁed that the April 4, 2005,
investigation was @usual ana extraotdiﬁary bésed on their combined forty-eight
(48) yéars of law enforcement éxperiei;ce. - This Court quoted Captain Denton’s
testimonyi | |

Q So the fact that shé was investigating a child

. doesn’t take it out of her ordinary investigation,
does it?
A: I don’t think the whole — you get the whole story
untll you add the conditions that existed, and the
whole truth is that, that condition existed that day,
and I think it was extraordmary because of that.
Q:Because...

A Idon't think it was ordmary that day.

- Q: Pardon?

- A’ T don’t think it was an ordlnary job for anybody

* that day, and I think... - :

15




Q But what she did was ordinary in her job, was it
not?
A: What she did was her job. Ordinary, if you're
talking.about, you know, had it been anywhere else
that day, it would have been ordinary. But it
wasn’t anywhere else, and that’s ... '
Q: Well, as far as the child is concerned — let’s take
the father out of it. If some other child had been
run over, would you consider that to extraordinary?
A’ That’s not what happened. '
- Q: Well, I'm not asking you — I'm saying assume if
it was some other person’s child that had been run
over, then would that — and she investigated the
child, would there be anything unusual or
extraordinary about that? ‘
A No. e
Q: So it boils down to the fact that this child was a —
former employee of ' the Spartanburg Sheriffs -
Department? :
COMMISSIONER: The chjld’s father.
Q: I'm sorry the child’s father.
A: It boils down to this — that's half of the fact.
The other half of the fact is, again, it’s an infant '
‘that was over by a police car that was driven by a
former employee who we were friends with. That’s
the whole fact. (Hearing Tr., pp. 98 — 99). !

s

S Le:0lHY €- 230810

(Sup. Ct. Appendix, Vol. I, pp. 25 - 26).

It was out of defefence to the Conamission that this Court reman(ied the
claim for further proceedings con51stent with its Order Wh1le this Court did not
intend to substltute its Judgment for that of the Commission as to the welght of the
ev1dence or to substitute its ﬁndmgs of fact for those of the 'Commission, 1t did
intend for the Commlssmn to cons1der the testimony of the .only W1tnesses who

testified, quoted by thls Court in 1ts pnor Order and set forth above. Brown v. R. L.

Jordan Qil Company 291 S. C 272 353 S.E.2d 280 (1987), Cr1sp V. Southco Inc

390 S.C. 340, 701 s E.2d 762 (Ct. App 2010).
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Under the guise of making findings of fact, howevet, the Appellate Panel did
not include any of the quoted testimony supportmg compensablhty Not only did
the Comm1ss1on 1gnore the testimony. quoted by this Court, it 1gnored the case law
on compensability cited by this Court. This Court cited six cases addressing
compensability -of mental injuries under tltei Workers’ Compensation Act..4v Only

\

three of the cases were cited in the Appellate Panel’s remand Order and none of

them were cited for the reasons they were cited by this Court. Ignoring the

evidence quoted by this Court and the case law cited by this Court on the issue of
compensability is not conducting further proceedings consistent with this Court’s

Order; but, rather, constitutes an arbitrary’ or capricious disregard of the mandate

from “this Court The Appellate Panel’s findings of fact on thei 1ssu:e of

f .

compensablhty are reversed because Deputy Martmezs substantlal rfghtsf—QVere,

‘prejudiced by the Appellate Panel’s arbltrary and capricious 1gnor1ng of the _
::z c o

undisputed testimony. quoted by this Court and case laW cited by this {CourE’ an_d

no

s

the Appellate Panel’s findings of fact on compen_sability are reversed under §\i23
.380(5)(® because they are arbitrary- lor capricious or characterized by abuse of
discretion or clearly an unwar;'anted exercise of discretion‘

The third questlon presented for Jud101a1 review is whether the Appellate.
. Panels findings of fact on- compensablhty are clearly erroneous in light’ of the

reliable, probat1ve, and substantlal-' evidence on the whole record. To determine

4 Shealy v. Aiken County, 341 S.C. 448, 535 S.E.2d 438 (2000); Dickert v. Metropolitan Life Ins. Co.
306 5.C. 311, 411 S.E.2d 672 (Ct. App. 1991); Doe v. S.C. Department of Disabilities, 377 S.C. 346,

660 S.E.2d 260 (2008); Frame v. Resort Services, Inc., 357 S.C. 520, 593 S.E.2d 491 (Ct App. 2004);
Kearse v. S.C. Wildlife Resource Dept., 236 S.C. 540, 115 S E.2d 183 (1960); and Stokes v. First Nat’l
Bank, 298 S.C. 13, 377 S.E.2d 922(Ct. App. 1988).
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whether the Appellate Panel's findings on -compensability are supported By
substantial evidence requires ’ohis Court to reﬁew thev whole record, including a
review of the evidence oontrary to the Appéllate Panel’s ﬁn'dings."' The evidence
contrary to fhe ‘Appellate Panel’s new findings is the very same testimony quoted by
this Court that was ignored ‘oy the Appellaﬁt’e Panel.

o A review of lnstory of the “subsfantia_l evidence on the whole record” standard
of reﬁew 1S helpful in' understanding th.lS issue.rThere was little dispute historioally
thaltl courts had jurisdiction to;ixiterpret fhe statutes that administrative agencies
are charged with enforcing and to insure that fundamental due process is followed

in the adm:mstratlve process. The courts, however had a more d1ﬂic1ﬁ33 trme

deciding what scope of review to apply to an admmlstratlve agency s ﬁn&gs-’ofif

fact. The deference to administrative expertise and to the many conmde‘ratmgs that, .

.....

can enter mto an administrative agencys decision-making process mad;e it %ﬁcﬁ.ﬂt .
for the courts to precisely define the appropriate scope of judicial re:riewcoof :an '
administrative agency’s findings of fact. The scope of judicial review that generally
developed Was ca]led ‘the “substarrtial evidence ruie’»’ and 1t Was incorporated into
various statutes. For example the Federal Wagner Act predecessor to the Taft-

Hartley Act expressly adopted the substantlal ev1dence rule for rev1eW of Labor
. Board decisions by prov1d1ng, “The ﬁndrngs of the Board as'to facts, if supporte‘d by

sdbstantial evidence, shall be conclusive.” The U.S. Supreme- Court interpreted the

Wagner Act and held substantial evidence meant “such relevant evidence as a




reasonable mind might accept to support a conclusion.” Consolidated Edison Co. v.

NLRB, 305 U.S. 197, 229 (1938).

. The scope of judicial review was revisited by' the U.S. Supreme Court in

Univefsél Camera Corp. v. NLRB; 340 U.S. 474t'(1951), because of what Justice
Frankfurter déscribed as a “want of certainty” in judicial review: of Labor Board
decisioﬁs prior to the enactment of the Federal Admim'strative Procédurés Act:an_d
the Ta'.ft-Hartly Act.- It was the failure of the co-urts to consider fhe whole record,
including the evidencer mh&ary to the agency;s ﬁndings of fact that led to the
criticism of the substantial evidence rule. |
Justice Frankfurter 4discussed‘ what led to the adoption of the substantial
evidence on the whole record stgndar(i for judicial review. He noted that “vériant» :
applications” of the substantial evidence standa;’d bred criticism by suggersting that
. the standard was satisfied as long as “the evidence supporting the Board’s result was
‘substantial’ when considered by itseif.” Universal, 340 US. at 47.7.‘ This criticism
led to the formation of a U.S. Attorney General’s Committee to consider the scope of
review when it was enactiﬁg the Federél Admirﬁstrative Procedures Act aﬁd fﬁe Taft-
Hartley Act. The majorify'report of the Commission issued in January of 1941
Jl:ecommended that standard remain the édbstahtial evidence rule. Three members of _
the Committee, however, filed a dissenting report described by Justice Ffagkfulgri o
Their view was that the ‘present system or lack of a L
system of judicial review’ led to inconsistency and : -
uncertainty. They reported. that under a ‘prevalent’ |
interpretation of the ‘substantial evidence’ rule’ if what is ;.

called ‘substantial evidence’ is found anywhere in the 7
record to support conclusions of fact, the courts are said to !

82:014Y £-130¢
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be obligated to sustain the decision without reference to
how heavily the countervailing evidence may
preponderate — unless indeed the stage of arbitrary
decision is reached. Under this interpretation, the courts
need to read only one side of the case and, if they find any
evidence there, the administrative action is to be
sustained and the record to the contrary is to be ignored.

Id. at 481. J ustiée Frankfurte‘r‘fouAnd the use of the phrase “substantial evidence on
the wﬁole :record”'ﬁrsf appe-ared m the minority report. The criticism niéldg by the
minority report &as noted by Congress, and the new “substantial evidence on the
whole record” standard was included m both the Federal Administrative ‘Procgdure

Act and the Taft-Hartley Act.

The unanimous Supreme Court5 discussed the significance of the new scope

of review and held:

Whether or not it was ever permissible for courts to :z
determine the substantiality of evidence supporting a -
Labor Board decision merely on the basis of the evidence =
which in and of itself justified it, without taking into '’
account contradictory evidence or evidence from which i
conflicting inferences could be drawn, the new legislation : .
definitely precludes such a theory of review and bars its =
practice. The substantiality of evidence must take into '
account whatever in the record fairly detracts from its

weight. This is clearly the significance of the requirement
in both statutes that courts consider the whole record.

82 :01 Y €- 3306100

Id. at 487‘}88 '-(emﬁhasis added). The Supreme Court i‘uled, “Conéréss has merely
ﬁade it clearl that a reviewmg court is not barred from_. setting aside a Board
decision when it cannot conscientiously find that the evidénce supporting that
décision is substantial, when Viewed in the liéht that the record in its entirety

furnishes, including the body of evidence opposed to the Board’s view.” Id. at 488

. 5 Justice Black and J ustiée Douglas dissented but not from this -of the Supreme Court’s decision.
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(emphasis ‘added). -Justice‘Frankfurter conclude‘d_ this part of the Supreme Court’s
decision with the statement, “It cannbt be too often repeated that ‘judges are not
automata.” Id. | N
South Carolina’s Administrative Pri)cedureS' Act expressly adopted the

substantial evidéiice on the whole record standard of review. Section 1-23-380(5)(e)
provides:

Tiié court may reverse Or | modify the decision if

substantial rights of the appellant have been prejudiced

because the administrative findings, inferences,
conclusions, or decision are: -

e { e

(e) clearly erroneous in view of ‘the .réliable, .
probative,  and substantial evidence on the -
whole record... ’

OlHY £- 2308107

The “whole recbrd” requirement has found expréssion in this: State’sldeééiomél la_w .
_interpreting the .Adininistrative‘ Proc.ed;ures’- Act. Our appellate courts have
observed in numerous cases that “[tlhe substaiitial evidence required to support a
ﬁnding is not a mére scintilla iif gvidence, nor evidence viewed blindly from one side
.- of the case, But' islevidence which, consiiiefing tiie record as a whole, would allow

i'easonable minds to reach the conclusion the administrative agency reached in

order to justify its action.” Port 0il Company v. Kenneth E. Allén, 282 S.C. 430, 319

' S.E.2d 695 (1984) (emphasis added); Etheredge v. Monsanto Co., 349 S.C. 452, 562

S.E.2d 679 (Ct. App."2002); Gibson v Spartanburg School District #3, 338 S.C. 510, |
526, S.E.2d 725“(C_t. App. 2000). “While courts may i10t substitute their judgment
for that of the Commission on Questi‘ons of fact, they mtiy reverse the Commission
i;vhen its decision is Anot sui)p(irted by substantial eviden(ie on the whole record.”

/



See Sturkie v. Ballenger, 268 SC 536, 235 S.E.2d 120 (1977); Etheredge V.

Monsanto Co., 349 S.C. 452, 562 S.E.2d 679; Mu1r v. C. R. Bard, Inc., 336 S.C. 266,

519 S.E.2d 583 (Ct. App. 1999); Hamilton v. Bob Bennett Ford, 336 S.C. 72, 518
S.E.2d 599 (Ct. App. 1999).

The only W1tnesses who testlﬁedvm this case were Deputy Martinez and
Captain Denton both of whom were law enforcement officers who were found to be -
credible. They offered the testimony quoted at length by this Court that was left.
out of the Appellate Panel’s ﬁndmgs of fact. Both Deputy Martinez and Captain
Denton testified that the crime scene investigation performed on Apnl 4, 2005, was.
unusual or exu‘aordmary for two reasons. First, because the mvestlgatlon mvﬁved ‘

2
the death of an innocent two year old mfant that was smashed like a Waterm“é('ion

Second, the infant was crushed when a fellow police officer, who Petltloner k@w pp

OI

accidentally backed over the infant with his patrol car. . 25:-_1., -

v
N

8¢

As to the first condition of Députy Martinez’e employnlent on the day in “
" question, that the investigation involved the death of an innocent infant child
sinashed like a watermelon, even the Appeilate Panel conceded the infant’s death was
“tragic and horrific.” (Appeﬂate Panel Oi‘der dated 2/24/15, p. 7, finding no. 3). By
any deﬁmtlon the word “horrific” means emotlonally dlsturbmg and 1mphes

:, something far beyond usual and ordinary expemence For some unexplained reason,
: vhowever, the Appellate Panel did not find “horriﬁc”' was enough to make the'

investigation unusual and extraordinary.” Although we expect law enforcement:
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-officers to encounter circurn_stance_sothat are grisly- and tragdc,,the testimon_y plainly
est‘ablishes that not all crime scenes are c_reated"equal. “ |

As to the second condition of Deputy Martinez’s employment on the day in
question, that the infant' was c'rushed When a fellow police ofﬁcer, Wlth Whom'Deputy
| A, Martinezand Captain De‘nton had previ‘ously"s'erved, ba__cked over hei‘ with his patrol‘ ‘
-~ car, the Appellate Panel’s new findings are that: |

. The greater Welght of the ev1dence shows that Cla1mant s
* relationship with the toddler’s father on the date of the
toddler’s death, was, at most, as an acquaintance (or a
~ loosely defined “friend”) of a fellow law enforcement .
* officer. . Claimant in her. testimony emphasized the “thin
blue line” ' relationship, as evidence to establish
extraordinary and unusual condition of employment.
However, as the toddler’s father (a) had never worked
alongside Claimant (they worked in different zones), (b)
was working for another employer on the date of the
toddler’s death, (c) had never socialized with the "
Claimant, and (d) was not the dead victim, we find. this
fellow enforcement relationship insufficient.”

S

Aoty

"1'11. \‘Pﬁ Ty o

rj“ b
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» '(Appellate Panel Order dated 2/24/15, p. 13, ﬁnding no. 26(a)(vii)). The Appellate
Panel’s ﬁndlng that Deputy Martmez never Worked alongs1de Ofﬁcer J ohnson later
‘morphed into that they only saw each other ‘in .passmg’ and exchanged
‘pleasantries” durmg shJ.ft' changes. (Appellate Panel Order dated 2/24/15, p 15, ,‘
-' ﬁnding no. 28). That is clearly not What the substantial ev1dence on the Whole |
records says. o |

The ﬁndmg that Deputy Martmez d1d not have a law enforcement relatlonshlp
| W1th Ofﬁcer Johnson is unsupported by the substant1al ev1dence on the whole record |

The und1sputed test1mony 1S that this prior relat1onsh1p with Ofﬁcer Johnson is what

//ﬁi
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~made it impossible for _Deputy Martinez to turn the crus,hed- infant into an “ob;ect’f '
-and to emotionally distance herself from the horrific tragedy_ .of ‘a fellow police'ofﬁcer
| . backrng over his infant daughter a‘nd crushing her v. like-f'a : Wétermelon. Deputy
o Martmez never cle1med Officer Johnson tvvas her best fr1end or even a close personal;
friend.” She never olaimed she had met his Wife or daughter; 'y_isited their home,"'ori
. 'socialized with them. What 'Martinez"claimed- wasi ‘

I con31dered [hlm] a- ﬁ'lend not to mention a co- pohce
officer. We kind of stick together like a thin blue line, if

y'all have ever heard that expression. We  deal with
things all the time that regular people dont see, s0 you
get very close to your workers

| (Sup Ct. Appendlx, Vol 1, p. 29). When questloned further by the Commlssmner
‘what she meant by thls “specml bond” of friendship, Martmez explalned |

It'’s really us against them and — ... thlS 1s'the way I feel,
anyway as a police officer. I can be in the middle of a =
park full of people, and if somebody jumps me to hurt me, o
then I've got to defend myself, but if there’s somebody in ‘
uniform near me, I know that I'm not going to die because
somebody’s gonna be there to back- me up. That person. I S
don’t know about all the other 99 behind me, but that =
police officer has a bond that’s gomg to make them help a
- fellow officer. That’s just it. If you ever hear a bunch of <
lights and sirens going in one direction and more than one
or two patrol cars, you know it’s a fight that an officer has
got and_» they’re trying to get help to him as fast as they .
-can. :

(Sup Ct. Appendlx Vol. 1, pp. 115 - 116)
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The- Appe]late Panel’s ﬁndlngs——that Deputy Martmez and Ofﬁcer J ohnson B
 were not soc1a1 frlends were no longer employed by the same pohce department and,
* when they did work for the same pohce department they often worked different

shifts and Were assigned to diﬁ'erent zones—maiy all be support_ed.— by 'substantial '




evidence, but that is- not the Whole record. The whole record estabhshed that Deputy B

Martmez not only kneW Officer J ohnson but served side by side w1th him:

The county was cut into- hke elght pieces, and each one
was a zone; [Officer Johnson] was assigned another zone.
Sometimes we had two to a zone, Sometimes we didn’t
have but one person working two zones. So,a lot of times
if you were in this zone here and there was call in this
this zone that you're not sure about it, it might be a bad
call or whatever or just sounds suspicious, you go that
way to go back up the officer that responds to the call.
That ‘way you don’t have 20 minutes, you know ‘when
_ they get into a fight or whatever to get there; you're
already close to them. So, that's why I said that we
backed each other up. Did we work in the same area? I
don’t think we ever worked the same area, but we worked
side by side, and if he got into fights or if I got into fights,
we would respond He would be there and I Would be

there.
" (Sup. Ct. Appendix, Vol. 1, p. 111).
Deputy Martinez explained how this prior relationship with Ofﬁcer» Johnson

changed everything that day. she was called to mvestlgate the gruesome tragedy at

his home When he ran over his infant daughter

I think the difference is that like when you go to a burn
scene, this is — and it sounds cold, but you get through it
the way you get through it this is no longer a person; this - o
is an object. And you have to keep a distance when you do :; '
these. I think [Officer Johnson’s] case, or the child’s case, .
was different because I have never seen it with anyone
that I knew or that I couldn’t turn her into an object. I -
couldn’t just say that’s just a little girl over there. I
couldn’t do that You can’t do that. o o

820y £- 9304z

(A Vol. 1, pp. 93—94)

By ignoring the uncontested testimony from the only witnesses who testiﬁed,

the Appellate Panel blindly viewed the evidence from only one side of the case. The




substantial evidence on the whole record established that these officers did in fact

know each other, served together, and backed each other up “ in the line of duty.

. When this Court considers all the_testimony, including the testimony quoted above

that was ignored by the Appellate Panel it ‘cannot conscientiously find the
Appellate Panel’s ﬁndmgs on compensablhty are supported by substant1al evidence
- on the whole record The Appellate Panel’s findings that Deputy Martmez did not’
have a law enforcement relationship with Officer Johnson are reversed'under §1-
. 23-380(5)(e) because they are not supported hy substantial evidence on the whole
record.

This Court is mindful that the Supreme Court has decided, the case of

Bentley v. Spartanburg Cnty., 398 S.C. 418, 730 S.E.2d 296 (2012), since this case
was last before this Court. - In Bentley, a divided Court held evidence that a police
officer, who‘alleged he suﬁ'ered‘a mental injury when he shot and killed a suspect,

knew he would sometimes be required to use deadly force, was trained on th'é’user ‘

—— oy

of deadly force, and authorlzed by - departmental policy to use deadly %tcef
w —
constituted substant1al ev1dence supporting the Comm1ss1ons finding : the y_,se of

\

deadly force resultmg in the death of a suspect was not unusual or extraor(fi%ary e
‘This Court beheves the facts in the present case‘ are d1st1ngmshable Ther:o is rlo
eV1dence Deputy- Martinez was trained how to investigate violent crimes involving:
fellow oﬂicers or their families. - There was no departmental policy requiring

forensic investigators to investigate violent crimes involving fellow police officers

they knew and had served with. The investigation in this case was more than just




a rare occurrence. In Captain Benton’s and Deputy Martinez's combined 48 years

'of law enforcemeht er(perience, it was the»onlv time it had ever happened. And
 most importantly, ‘Deputy Bentley shot an uhknowr_l suspect not a friend and
follow police officer. = |
| IT IS HEREBY ORDERED that the Appellate Panel's new findings of fact on
.causatlon' are reversed and the claim is rerhanded to the Conemlss1on with the |
A'speciﬁlc 'instruction that the Appellate Panel is not to reconsider the issue of
causation and to enforce this Court’s -preiz‘i‘ous Order ruling that causatlon was
established as a matter of law barsed upon the unanimous oprmons- of the medical
experts; and | :'
IT IS HEREEY ORDERED that the Appellate Panel's new findings on
compensablhty are reversetl and the claim is remended to the Commission with the
specific instruction that ignoring the undisputed testimony quoted by this Court
and the case law supportirrg.cornpensability cited by the Court is not conductmg |
further proceedmgs cons1stent with thls Courts prlor Order and constltutes an
arbitrary and capricious abuse of discretion under § 1-23- 380(5)(17, and | ‘
IT IS HEREBY ORDERED that the ‘Appellate Panel's new ﬁndmgs of fact on
compensablhty that Deputy Martmez and Ofﬁcer Johnson did not have a law

enforcement relatlonshlp are- reversed because they are not supported by the

Tl A

substantlal evidence on the whole record under § 1-23- 380(5)(9)

AND IT IS SO ORDERED.
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