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Thxs appeal from the South Carolina Workers Compensatlon Comm1ss1on
“was heard on June 26, 2015. An Order was issued reversing the decision of the
- Appellate Panel on December 3, 2015 The Respondents filed a Motlon to Alter or
Amend the Court s Order under Rule 59(e), S.C.R.C.P., on December 11 2015. The
Petitioner filed a Return to the Motion and Memorandum in Opp081t10n on

February 9, 2016 The Respondents ﬁled a Memorandum in Support of the Motion

on February 16, 2016.

The facts and procedural hlstory related to thlS claim are fully set forth i in the-
Court s Order dated December 3, 2015 A Rule 59 motion can be used when a party
contends a court farled to rule on an issue that was ralsed and presented See

B Pehcan Bldg. Centers of Horrv Georgetown,. Inc V. Dutton 311 S.C. 56 427 S E. 2d

673 (1993); Alex Sanders and John S. Nichols, Trlal Handbook for South Carohna

- Lawyers, Sectron 36 5. The Respondents Motlon alleges 26 grounds challengmg the .




Courts findings and rulings but does not allege the Court failed to cons1der or rule
" upon any ground that had been ralsed A Rule 59 motion may also be used when a
party 81mply requests a court to reconsider issues and arguments that were raised

and ruled on . adversely to them. See: Elam v. South Carolma Dent of

Transportatlon 361 S.C. 9, 602 SE2d 772 (2004) Trial Handbook for South
Carohna«Lawyers, supra. *at Section’ 3635 The Respondents ask the Court to
' recon51der issues the Court already decided. Under Rule 7 (b), S C. R C. P a Rule
59 motion, like all motions, must state the grounds with partxculanty A Rule 59
motlon may be determmed on briefs without oral argument in the dlscretlon of the

ocourt. See Rule 59(ﬂ S.C.R.C.P. Pollard V. Countv of Florence 314 S C. 397, 444

' S.E.2d 534 (Ct. App 1994)

‘v g c'f‘

- The first ground raised by the Respondents motion is whethelgthe §ouﬁ;

, S i
exoeeded the scope of Jud1c1al review allowed under § 1-23-380, S C. Gode ~Anno ," :

o>

1976 as amended the Adm1mstrat1ve Procedures Act (Respondents G:r:oundENo 1) -
AThe Respondents would 1mproperly limit the scope of Jud1c1al rev1ewf% r@ewmg
4ﬁnd1ngs of fact to determme whether they are supported by substant1al ev1dence on
- the whole record. Judicial review is guaranteed by S.C. Const1tut10n Art 1, § 22 as __

“a constltutlonal check on adm1n1strat1ve adJudlcatlon of pr1vate rlghts § 1-23--

380(5), S C Code Anno 1976, prowdes a court may reverse or modlfy the dec1s1on

of the Commlssmn if the appellant’s - substantlal nghts have been prejudiced -
because the adimmstratlve ﬁndlngs inferences; conclusmns or decision are:

(a) in v1olat10n of constitutional or statutory provisions;
(b) in excess of the statutory author1ty of the agency;




(c) made upon unlawful procedure;
(d) affected by other error of law;
- {e) clearly erroneous in view of the reliable, probatlve
- and substantial evidence on the whole record; -
()  arbitrary or capricious or characterized by abuse of

discretion or clearly - unwarranted exercise of
discretion. R ' '

Lark v. B1 Lo Tnc., 276 S. C 130 276 S E.2d 304 (S C 1981) This issue was fully
ralsed bnefed and argued before the Court and the statutory reasons for reversmg |
| the Appellate Panel are set forth in the Courts Order ﬁled on December 3 2015,
No further hearmg 1s necessary and the motion on these grounds 1s denied. ,
The second ground raised by the Respondents motron is that the Court did
not have the statutory authonty to reverse the Appellate Panel because it fa1led to
- conduct further proceedmgs consistent with the Court s Order remandmg the case.
(Respondent’s Grounds Nos.: 2, 3, 14, 15, 20, 25, and 26). The Courts Order

remandmg the claim requlred the Comnussron to do more than just m,ake ,.mew

findings of fact in an attempt to circumvent the Courts rulmgs The@as@vas

remanded to conduct further proceedmg consustent with this Court’s renfand @rder
(‘ ” .h.

'dated February 26, 2009 An adnumstratlve agency is not permltted tg;lgnnre the

remand Order of an Appellate Court “After a remrttltur is sent down &m an

» ‘Aappellate court,-the [agency] acquires Jurlsdlctlon to enforce the ]udgment and take' '

any action cons1stent with the appellate court’ ruhng Ackerman V. Mchllan 324

-S.C. 440, 477 S E 2d 167 (Ct. App. 1996), Mullen v. Myrtle Beach Golf & Yach

| Club 313 S.C. 412, 433 S.E.2d 248 (1993); Christy v. Christy. 317 S.C. 145, 452

S.E.2d 1 (S.C. App. 1994). “Matters decid_ed by the appellate court cannOt be



reheard, reconsidered, or relitigated [by the administrative agency] even under the
guise of a different form. 5 CJS, Appeal and Erro § 975 (a) (1993) 'l‘he
' Appellate Panel mlsmterpreted the Court s Order remandmg the claim as nothmg
" more than -an 1nv1tat10n for a do over.” The Appellate Panel 1mperm1331bly
reheard, reconsrdered and reversed matters that had been dec1ded by the Court

The Court never found the Appellate Panel d1d not consrder the testlmony of

the Petitioner and Officer Johnson as alleged 1n Respondents ground 15 Nor d1d o

the Court order that the Appellate Panel to consider only the evidence 'quoted. at‘

' length in the Courts Order as alleged in Respondents grounds 25 and 26. What
the Court found d1sturbmg was the Appellate Panel, in makmg its new ﬁndmgs

| 1gnored and did not mclude any of the undlsputed testlmony of the only witnesses

,who testified and the unanimous opinions of the medlcal experts that had been

quoted extensively in the Court’s remand Order Furthermore the Appellate Panel

TN

ignored and did not include any of the case law cited in the Court’s remghd gdes{?,»
for. the reasons the cases were crted by the Court Ignormg and not mcl:udlf\rg anyf .

Ta

of the undlsputed testlmony, the unammous opinions of the medical mcpe& and
-

: ,the case. law 01ted by the Court 1S not conductmg further proceedmgs c@srstent ‘

with - thlS Court’s remand Order Rather,_ it is arb1trary or ‘capricious or-

characterized by abuse of discretion. . This issue ‘was fully raised briefed and'~

argued before the Court and addressed in detall in the Court’s Order ﬁled on

Decembe1 3, 2015 ThlS Court had the statutory authonty to reverse the Appellate

Panel for failing to-,conduct proceedmg cons1stent with its remand Order under § 1 '




23-380 (5) (a), (b), (), (d), and (f).' No further 'hearing‘is‘ necessary' and the motion
on these grounds lS denied. | | |
The third ground ralsed by the Respondents motlon is. that the Court did not
have the statutory authorlty to reverse the dec131on of the Appellate Panel because -
the issue of causatlon had been dec1ded by the Court--as a matter of law o
(Respondents Grounds Nos.: 4, 5, 11, 12, 13, 21 22 and 23) It was not based on' .
the Petltloner s* testlmony that the Court found the' issue of causation was
established as A:alleged in Respondents’A ground 22. The A Courtr relied upon the
unanimous opinions of medical experts.., includingthe medical expert retained by
- the'Respondents, m decidjng the issue of causation as a matter of law. The Court
ruled, “all of ,the :qualiﬁed medicalexperts agreed the crime sc_ene investigation
A performed by- Deputy Martmez 'was a contnbutmg proxlmate cause of Martmezs
'mental break down. ThlS Court’ could hardly have been clearer When 1t stated )

\ :

“[t]hls Court strams to infer the analys1s used by the Commission in lts Or&
ﬁnd the burden of proof as to causatlon was not met by [the Petmfeher}\, The

medlcal testlmony overwhelmmgly estabhshes the causative hnk r};:JJ tlE‘work :
: env1ron1nent even- when con31dermg her pre- ex1st1ng mental issues. and thel'xeatb of o
her husband’s cousin (Sup Ct. Appendlx Vol 1, page 27) Thls Court ruled, “[t]he _

:'only conclusion that ‘can be drawn from the record is that [the Petltloner]
| established her burden of proof- that her mental injuries were proximately-c’a-used by .

the stress from the accident investigation.” This Court emphatically'- stated, “all of

the doctors; psychiatrist, and counselors who submitted "medical,opin‘ion, including




the defense expert, state the inve’stigation of the tragic death of Officer Johnson’s v.
daughter on’April 4, 2005, caused aggravate, or'contributed to the l’etitloner’s:-
~ mental injury..-'.v All of the medi;cal opinions in this casel, establish thati the
Petitioner’s 'mentalvinjuryl‘ was proxixnately caused hy the investigation into'-the

tragic death Of -'Ofﬁlcer Johnson’s infant ‘daughter on April 4, 2005 as a matter of -

law.” (E'mpbaszs added) (Sup. Ct. Appendlx Vol. 1, p. 30) When the evidence".-“"' -

. gives rise to only one reasonable mference or is undlsputed the questlon becomes:

one of law for the-'oourt to decide. . Smith v. Umon BleachervlCone Mills, 276 S.C.

454, 280 S.E.2d 52 (1881); Lorrick v. S.C. Electric & Gas Co., 245 s.c. 513, 141

S.E.2d 662 (1965); Kinsey v. Champion Amerlcan Service Center 268 S. C 177, 232 ‘

S.E.2d 720 (1977) This Court had statutory authorlty to reverse the Appellate
Panel's relitigating the issue of causation that had been decided as a matter of law
under § 1-23-380 (5) (@), ), (@ “’(d) and (l) This issue was fully raised, briefed, and '

argued before the Court and addressed in detall in the Courts Order ﬁled on
December 3, 2015." No further hearing is necessary and the motion on tgls ggund:‘_ .

1'7’ "( .l"’-:

is denied. E . . S 3 » = &
The fourth ground raised by the Respondents’ motion is that t’_flé Caairt did -

not have the statutory ‘a'uthority -to revers_e the ﬁndihg of the App'ella\t'e P,Q‘g\el;that |
the Petitioner and Ofﬁv'cer Johnson did not have a law enforcement relationship '
. because it was not supported by substantial evidence on the whole record.

' (Respondents Ground Nos 6 and 16). TlnsCourt never ruled the mvestlgatloni

conducted by Petltloner was: unusual or extraordmary as alleged in Respondents ) '




‘ ground 6. This Court ruled that the Appellate Panels ﬁndmg the Petitioner d1d : |

not have a law enforcement relatlonshlp W1th Officer Johnson is not supported byl .

substantial ev1dence While courts may not substitute their- Judgment for that of
the Commlssmn on questions of fact they may reverse the Commlssmn when its
deasmn 18 not . supported by substantlal ev1dence ‘on the Whole ‘record.”  See:

. Sturkxe v. Ballenge 268 SC 536, 235 SE2d 120 (S C 1977) Etheredge v.

Monsanto Co 349 S. C. 452 562 S. E2d 679 (S.C. App. 2002) Mun' V. C R.-Bard,

Inc, 336 S.C. 266 519 S.E.2d 583 (S.C. App. 1999) Hamilton v. Bob Bennett Ford,

336 S.C. 72, 518 SE24 599 (S.C. App 1999). The substantial evidence required to
support a ﬁndmg is not a mere scmtllla of ewdence nor ewdenoe v1ewed blindly
from one side of the case, but is evidence which, considering the record as a whole,
- would allow reasonable minds to reach the conclusion the admlmstratxve ‘agency
reached in order to Jusufy its action. . (Emphasis added) EQ@W

, supm ; Glhson v. Snartanbure ‘School District #3, 338 S.C. 510, 526 S.E.2d 725

\g’

(S C. App. 2000) The undlsputed testlmony that the Appellate Panel 1%0re§hndj},.

- did not 1nclude in its new ﬁndmgs, the very same testlmony that wa,@?quo.@d at"
length by this Court in 1ts remand Order, estabhshed the crime scene ;nvesﬁgat;cm

_ performed on Aprll 4, 2005 was unhke any mvest1gat10n the Petltmner\,or her

captam had ever: performed before. The Petltxoner and her supervisor, Captam '

Denton, the only w1tnesses who testified, both testiﬁed two cond_itions made this .

particular investigation unusual and extraordinary: first, the investigation involved

the death of an .innocentv two year old infant who was “smashed like a watermelon”




and, second, the lnfant was crushed wheh a fellow police ofﬁcer they knew and
served with baoked over his daughter with his’ patrol car. Wlth regard to the ﬁrst
condition, that the 1nvest1gat10n 1nvolved the death of an. mnocent two year old. |
‘infant who was “smashed hke a watermelon even the Appellate Panel conceded
the death was trag1c and horrific.” (Appellate Panel Order dated 2/24/15 p. 7
finding no. 3).. By any. deﬁmtlon the word horrxﬁc means emotlonally dlsturbmg
| Putting a31de the Appellate Panel oplmon the horrific death of a two year old is not
' unusual or extraordmary enough, the Appellate Panel went ,further and found the
fact the infant was crushed by' a fellow police oﬁice they l{new considered a friend,

and served W1th in the line of duty was not unusual or extraordmary because |
' according to the Appellate Panel's new ﬁndmgs the Petitioner’s relationship w1th -
the father was, at most, an acquamtance (or a loosely deﬁned “frlend”) of a fe]low
law enforcement officer. The Appellate Panel supported this finding by notmg the

father (a) had never worked alongside [Petitioner] (they worked in dlﬁ'erent zones),

=~ & -
(b) was Workmg for another employer on the date of the toddlers deaﬁ (c@lad_f“
S

never socialized with the [Petltloner] and (d) the oﬁicer was not the d&ad A@ctlm
For these ‘reasons, the Appellate Panel found the fellow law renfoiement'
relatlonshlp was msufﬁment ” (Appellate Panel Order dated 2/24/15, p légﬁndlng
no. 26(a)(vn)) ‘These findings by the Appellate Panel for some unexplalned reason
later morphed into the Pet1t10ner and Ofﬁcer Johnson only saw each other

passing’ durmg shift changes (Appellate Panel Order dated 2/24/15 p. 15 finding

no. 28). It is s1gn1ﬁcant that the Appellate Panel acknowledged the importance of




this ﬁnding when'it said, “[a]lthough a £r1endsh1p (somethmg Inore ab1d1né or
' meaningful than s1mply seemg/exchangmg pleasantries with someone at work) or a
present — or perhaps even former ~ law enforcement partnershlp mlght produce a .
different outcome wrth regard to compensablhty, those c1rcumstances are not
applicable in the case before us.” (Appellate Panel Order dated 2/24/15 p. 14,
ﬁndmg no.:26 (a)(vu)(a)) It is  this ﬁndmg that the Court reversed because it is not
rsupported by substantlal evxdence on the whole record The und1sputed tesumony
of the only Wltnesses who testlﬁed about thls law enforoement relatlonslnp was
quoted in the Court’s remand Order, quoted at length in the briefs submitted on
appeaL d1scussed at oral argument and set forth in the. Courts dec1s1on dated
December 3, 2015. It was.the Petitioner’s relatlonshlp w1th Officer Johnson that
‘ changed everyth;ng and made 1t 1mpossib1e for the Petitioner to turn the crushed
infant into ;'n: “object” as she had been able to do in her other investigations and '
that made 1t 1mposs1ble for -her to dxstance herself emotlonally from the horrnﬁc |
tragedy. By 1gnormg and not mcludmg this undrsputed testmony, the V:er @ne‘j;:;-

”'wt
testimony quoted at length in the Court’s remand Order, .the Appellate~ Pan}al' dkd -
N, :

s\ ‘
" not con81der the substantlal evidence on" the whole record. Rather 1t blﬁdl@lewed
) s

' the ewdence from only one side of the case The Court has statutory‘ audsbomty to

reverse a de01s1on of the Comm1ssmn when it is not supported by substantlal
evidence on the whole record under § 1"23-380(5) (c). No hearing is re'quired and

the Respondents’ motion on this ground is denied.




The fifth ground ra1sed by the Respondents motlon is that the Court failed to
apply the proper ‘legal standard for- compensab111ty in a. mental/mental workers’
compensation injury clalm (Respondents Ground No.: 24). The unusual and
'extraordlnary standard was orlgmally developed by the Court for apphcatlon in
heart attack cases. It was later applied by the Court and statutory amendments to .
’mental/mental Workmens compensatlon clauns - Respondents ground 24
. rncorrectly assumes, 1f an injured \yorker 1s perl’ormmg his or her usual job duties,
then the condltlons of the employment can never be unusual and extraordmary

* This is not a correct mterpretatlon of the unusual and extraordmary standarde

f
_-',_1

Heart attacks were held compensable when they were mduced by,?@ne:@cted’ )

C‘J
strain or overexertmn in the employment or by unusual and extraog_hn i

o ~ conditions in the employment (Emphasis addew See: McWhorter V. rSC Dent of

Insurance, 252 S.C. 90 95 165 SE2d4d 365 (1969), Walker v. Columbla 247 S C.

241 146 S E.2d 856 (1966); Walsh v.. U.S.Rubber Co 238 5.C. 411, 120 S.E. 2d 685

(1961); Wynn v. Peoples Natural Gas Co 238 S. C 1,118 S E 2d 812 (1960); Kearse

v. S.C. Wlldhfe Resources Dept., 236 S.C. 540, 115 SE2d 183 (1960). While

unexpected strain or overexertlon Were often dlscussed in the context of phys1cal.
' exertion in heart ‘attack cases, 1t was recogmzed that emotlonal and/or mental'
' stram resultlng from great mental stress emotlonal mvolvement lack of sleep, time
pressure and worr‘y-'could‘ also cause heart attacks. Seei McWhorter, supra. 356
- S.E.2d at 368 — 69. In determining whether 'the: conditions of the employment were

unusual or'extraordinary, the question is whether the work conditions at the time




In question were unusual and extraordinary when compared to the employee’s

| normal employ'ment. SeeI.Sheal\} v. Aiken C()untv 341 S C. 448, 535 S.E.2d 438

(2000) (a mental m_]ury case) citing Larsons Workers’ Compensation Law

A §44 05(4)(d)(1). The rlght to compensatlon is barred because the employee was

performlng work of the same general type as that in which he was regularly

engaged S'ee McWhorter supra 356 S.E. 2d at 367 cztmg Sweatt V. Marlboro
Cotton Mllls 206 S.C. 476 334 SE. 2d 762 (1945), Ricker v. Village Management
' Cogporatlon 231 S.C. 47, 97 S.E.2d 83 (1957). Our Supreme Court has recogmzed
that, “[a]lthough stress may be mherent in a glven job, a combination of stressful
events may still be unusual and extraordmary and therefore compensable ? See:

Doe v. S. C Denartment of Drsablhtles 377 S. C 346, 660 S. E 2d 260 (2008) (a

mental injury case) The case of SC Second injury Fund v. beerty_ Mutual, 353 SC '
117, 576 S.E.2d 199 (Ct. App. 2003), illustrates that an injured worker can be

performmg his usual and normal dutles but the condltlon of his employment on the .
date in questlon can still be unusual and extraordmary In that case a farm worker

was performmg hlS usual and normal Job burmng off harvested ﬁelds wheg%h(;,\@re
escaped threatemng unharvested ﬁelds The Commlssmn awarded com:'ﬁenagmné
for the heart attack the farm worker suﬁ'ered after ﬁghtmg the fire. '(Phe Co’urt ef -
' Appeals afﬁrmed the award noting, “[a]lthough the record here d&lOS’E\l::: that

what was a usual task for farm employees— the burmng of harvested ﬁelc,l:—f t‘urned

into the extraordinary task of managing an out-of-control fire ’threaten’ing fifty-five .

acres of unharvested wheat.” Our Supreme Court has indicated it is a “fatal flaw”




for the Commission to focus on the normal job duties to the exclusion of the unusual
andl extraordinary conditions of the employment at the time in question as the
Respnndents’ ground 24 suggests. Doe, supra.GAOO S.E.2d at 262. Althoughthe

N

Petltloner was performlng her usual job as a crime scene investigator, the condltlons of her
employment at the time in questxon were unusual and extraordlnary because they involved
the death of a two year infant crushed like a watermelon by a fellow police officer she knew

worked alongsxde w1th and. consxdered a friend.

The Court was mindful of the decision in Bentley v. Spartanburg County, 398
S.C. 418 730 S.E.2d 296 (2012) when it issued its dec1szon In distinguishing
Bentley the Court d.ld equate the rarity of the investigations described by the
Petitioner and Captain . Denton with usual or extraordmary as alleged m’
' Respondents ground 24. The Court considered’ several factors which distinguish
~ the Bentley decision. - Unlike the officer in Bentley, the Appellant was not trained
how to investigate vielent deaths involving fellow officers or their families. The
Court also considered that there was no departmental pohcy that requmng the
Pet1t10ner to conduct the 1nvest1gat1on on the date in questlon And the CQprt::"

', _consuiered that the officer in Bentley shot a suspect not an -1nnocent ch1,t§ or ﬂlow:f :

Q‘ .
- pohce officer. The Court did note however, that, unlike pollce ofﬁcens ha%g tovi
N I
_ 2 2
- discharge thelr ﬁrearms in the hne of duty whlch fortunately happenﬁ onBtrarely,
Ny

: this was. only time in the combmed 48 years of law enforcement'experle%f:e of-‘the
- only witnesses who testified that an investigation like the one involved in this ease
»"had ever happened.‘ The Court understands 'Bent]ey to mean the ‘mere'f_a-ct )
- 'something happens infrequently does not make the occurrence unusual and

12




extraordinary. The Court does not understand Bentley to mean that the rerity of
something nappening cannot be considered together with other factors. Thts issue
-was fully Vra’ised; briefed, and efgded be.for'e the.Court and addtessed in detail in ‘the
Court’s Orde‘f filed on Deeember 3,2015. No fnrther hearing is necessary and the
motion on this ground 1S denied.' . | |
Fmally, the Respondents raised numerous other grounds but faxled to state,
the grounds with partlculanty as - reqmred under Rule 7 () (1), S.C.R.C.P. '
(Respondents’, Grounds Nos.: 7, 8, 9, 10, 15, 17, 18, and 19). The Respondents’r |
motion alleges the Court erred in neweighing evidence or invading the Commission
province to determu:e the credlblhty or welght to be given the evidence w1thout
mdlcatmg with partlculanty What evidence they are referrmg to. . The Respondents
‘ motion further alleged the Court’s finding that “law enforoement relationship” oould
constitute an unuSual’nnd ektraordinaryl'condition of employment is contrary to
applicable case law without indicating With particularity what case law they are
~ referring to. As set foﬁh above, it Was the Appellate Panel; not“ the Court, that sai-d,‘ |
..a present — or perhaps even former — law enforcement bartnersh.),p mi \ght." ~'
produce a dlﬁ'erent outeome with regalfd_ to compensab1hty The Re%)ongntg :
motion lacks paftieularity on these grounds. No hearmg is necess_atry am.d the .

(o)

, o
Respondents motlon on these grounds is denied. - = §

~

IT IS HEREBY ORDERED that the Respondents’ Motion to Alter &9 Amend

" the Court’s Order dated December 3, 2015 is denied:

‘13

AND IT IS SO ORDERED.




Spartanburg, South Carolina

ol’”é il
& day of , 2016.
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