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State of South Carolina
In the Court of General Sessions
County of Anderson .
State of South Carolina, )
) ‘
Plaintiff, ) 2009-GS-04-2174
)
-Vs- ) :
) April 20, 2010
Juan Carlos Garcia Sanchez, ) . _
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Defendant. ) Transcript of Record
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‘BEFORE:

The Honorable J. Cordell Maddox, Jr., Judge
APPEARANCES:

Catherine T. Huey, Esquire
Assistant Solicitor
Attorney for the State
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(WHEREUPON, court convened with all parties present
_and the followinq proéeedings were had commencing at
approximately 11:09 a.m. An interpreter, Gilbert.

Gonzales, is used throughout this hearing and is
interpreted all brbceedings.for the Defendant.)

MS. HUEY: Your Honor, may it p;éase the Court.
This is Juan Sanchez. He’s pleading to ABWIK, 2009-GS-
04-2174. And he does need an interpreter. |

(WHEREUPON, Gilbert Gonzales, the interpreter, was
duly sworn.)

THE COURT: All right. Yes, ma’am?

MS. HUEY: Your Honor, the recommendation in
this case is twenty years suspended to ten years and five
probation, no contact with the victim, substance abuse
counseling, random dfug and alcohol testing, and domestic
violence' counseling.

THE COURT: All right. Mr. Sanchez, if you
would, raise your right hand.

JUAN CARLOS GARCIA SANCHEZ,
BEING FIRST DULY SWORN,
TESTIFIED THROUGH AN INTERPRETER AS FOLLOWS:
EXAMINATION
BY THE COURT:
Q. How old are you?

A. (By interpreter) Twenty—five years old.
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Q. And where are you from originally?

A. (By interpreter) From Comayagua, Honduras.

Q. Where is that 'in the country? North, south or
.centrai?

A. (By interpreter) Central, about central from the
north.

Q. _ Is it near Yoro Poli? Do you kndw where Yoro Poli
is?

A. {By interpreter) No.

Q. Okay. I just-spént a wonderful couple of weeks

sleeping in the jungle near Yoro Poli.

Have you had any drugé or alcohol in the last
twenty-four hours?
A. (By Defendant) Uh-uh (negative).
é. Has anyone threatened you in any way or promised you
anything to get you to plead guilty_here today?
A. (By interpreter) " No.
Q. Okay. Do you understand there’s a fecommendation
here of twentyiyears'Suspended to the service of ten and
then probation?
A. _(No response) .
Q. Do you understand I don’t-ﬁave to go along with
that? f could sentence you up to the full twenty-year
charge. Do you understand? |

A. (By interpreter) Yes.
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Q. All right. You have several constitutional rights
that you have to waive. Do you understand that?

A (By interpreter) Yes.

0 Are you waiving your right to remain silent?

A (By interpreter) Yes.

0. Are you walving your right to put up a defense?

A (By interpreter) Yes.

Q Are you waiving your right to confront the witnesses
that the State would briné in to testify against you?

A, (By interpreter) Yes. |

Q. Have you had plenty of time to speak with your

lawyer?

A. {By interpreter) I’ve spoken two or three times.
Q. Do you feel like he’s. explained everything to you?
A. (By interpreter) Yes.

Q. Do you need to ask him any questions now?

A. - (By'interpreter) No, I don’t think so.

Q. Are you satisfied with the services that he’s given
you?

A. (By interpretef) Yes, I'm satisfied. He’s helped
me a lot. -

Q. Okay. And are you waiving your right to a jury

trial here today?

" A. (By interpreter) Yes, I think so.

Q. All right. Do you want to plead guilty to these
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charges, and are you guilty?

A. (By interpreter) Yes.

Q. Do you have any record in this country, any criminal
record?

A, (By interpreter) No.

Q What about in Honduras?

A. (By Defendant) Uh-uh (negative).

Q Nothing?

A (By interpreter) No. This is the first time I’'ve

ever been in any kind of trouble anywhere. My record is
total;y clean in Honduras as well as in the U.S.
Q. When did you come to this'country?
A. (By interpreter) 2005.
Q.. Okay. All right.
THE COURT: Yes, ma’am

MS. HUEY: = Your Honor, may it please the Court.

This offense .occurred on June 22nd of 2009 at
— in Pendlefon, which is in Anderson Cbunty.
The victim in this case, Your Honor, Angie Major, awoke
to her exboyfriend, Juan.Sanchez} sitting on topAof.her
while she waé asleep in her bed. He had a knife in his
hand, and. he said if no one -- if he couldn’t have her,
no one could. He then proceeded to .stab her in the neck.
They struggled, and he actually stabbed her a second

time.
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Eventually, she was able to get away from him. He
turned the knife on himself and cut himself a couple of
times. She was able to get away and call 911.

Sﬁe did have to go to the hospital for treatment and
was in the hospital for several days, Your Honor. The
Defendant eventually came back to the scene of the crime
about an hour and a half after the incident took place.
And that’s where he was taken into custody, Your Honor.

THE COURT: All right.
‘MS. HUEY: Your Honor, in the unlikely event
that ICE does not pick him up; that’s why we wanted him

to be on probation when he gof out. But he does have a

-hold on him.

THE COURT: All right. Do you agree with those
facts?

THE DEFENDANT: (By interpreter) Yes.

THE COURT: Ali right. Yes, sir.

MR. POTTER: Thank you, Your Honor. If it
pleases the Court. I’ve advised Juan about the
immigration manifications (phonic) of entering a plea
today. I’ve explained to him that by entering a guilty
plea to this charge, it is likely that he will be seized
by Immigration and deported as-a result of ‘having this
charge and this guilty plea. He understands that.

Your Honor, it’s a situation, I think, where he was
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highly intoxicated. And what happened wasAhe did end up
stabbing himself as well in the neck.. He ended up
serving -- he was in the hospital for a fair amount of
days. He had to have surgery. He was in ICU for a
couple of days because of the injufy he gave to himself.
He was so upset and. distraught about what was going on.
_Respectfully, Judge, I'd ask you to -consider

following.this récommendation. Honestly,. I think it’s,
you know, the best resolution to this particular matter.

.MS. HUEY: . And Your Honor, if I may add, the
victim is here, but she doesn’t wish to address the |
Court. I héve.explained evefything:to her, and she’s in
agreement with the recommendation.

THE COURT: Okay. Mr. Sanchez, why did you do
this? What was going on in your'head?

THE DEFENDANT: (By interpreter) I know. I

more likely lost control of myself. It never did cross

my mind to do something like that. I think it could

possibly have been an accident that happened to me that I
—-- it never crossed my mind. With respect to the act,
she's stating I acted -- truly I don’t even recall doing

such a thing. After I saw my girlfriend bleeding, I was

very scared. I’'ve never done such a thing. . When I saw

her bleeding, then I thought, I'll just stab myself,

because 1 was very scared. I was in shock.
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THE COURT: Had you had too much to drink that
night?
THE DEFENDANT: (By interpreter) Too much?

Too much? I don’t know.  Something was going on in my

head, and I just couldn't control myself. But really and

truly I never tried to hurt nobody before, and I cannot
comprehend how it happened a£ that moment.

THE COURT: Do you have family in this country?

THE DEFENDANT: (By interpreter) I have two
brotﬁers.

THE COURT: And they know what this sentence
is? They know where YOu’re going to be? |

- THE DEFENDANT: (By interpreter) I'm not sure.
Only one of them basically once, and I have not seen him
since. Maybe -- I think they might be upset because 6f
what I did, but I have prayed to God that he help me
change my life, as well as I pray to God that he changes
my girlfriend’s life also.

THE COURT: All right. I’m going to accept
your plea and find it freely and voluntarily made and
based upon the advice of Counsel. And I’1ll go along with
the recommendation. The sentence is twenty years
suspended to the service of ten, probation for five,
domestic violence éounseling, random drug.and alcohol

testing, substance abuse counseling and credit for time
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served. How long you been.in jail?

MR. POTTER: Three hundred and two days is my
calculation, Judge.

THE DEFENDANT: (By interpreter) Ten months.

MR. POTTER: Three hundred and two days.

THE COURTf All right. . I'm going to give you
credit for three hundred_and two days which will help
you. ' v

MS. HUEY: And aléo, Judge, no contact, if you
don’t mind. |

THE COURT: Yeah. No contact.

MS. HUEY: :Thank you, Judge.

THElCOURT: Thank you.

(WHEREUPON, the hearing ended at approximately 11:22

a.m,)

**f END OF REQUESTED TRANSCRIPT OF RECORD. ***
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CERTIFICATE OF REPORTER

I, the undersigned Renee H. Tollison,'Official Court
Reporter for the Tenth-Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate, and complete transcript of record of all
the proceedings had and evidence introduced in the
trial/hearing of the captioned case, relative to appeal,
in the Circuit Court for Anderson County, South Carolina,
on the 20% day of April 2010.

This transcript may contain quoted material. Such
material is reproduced as read by the speaker.

I do further certify that I am neither of kin,
counsel, nor inferest to any party hereto.

January 6, 2011

Lo Dol

Circuit Court Reporter
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STATE OF SOUTH CAROLINA ) '

) DN THE COURT OF COMMON PLEAS
Countyof_Qnclepsety - ) ‘

[TATRUECOPY | Bt 2
L oa
Y o
Juan_Corles Sonchez 340433 ) SER 2 72010 AT
Full name and prison number (if any) of Applicant ) e
| | ) q St AU ¢
v. ) CLERK OF COURTS Do
) 'APPLICATION FOR™ —
. ) ' o vl
State of South Carolina ) POST-CONVICTION RELIEF
) .
)
)

2010)- CP - 04 - 03453

INSTRUCTIONS B READ CAREFULLY

In order for this application te receive consideration by the Court, it shall be in writing (legibly
handwritten or typewnritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to cach applicable question. If necessary, applicant may furnish his answertoa

particular question on the reverse side of the page or on an additional page. Apphcmt shall make clear to
which qucsnon any such continued answer refcrs

Since every application must be swom under oath, any false staternent of a material fact therein

may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are truc and correct,

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs

of the proceedings. When the application is completed, the ariginal shall be mailed to the Clerk of Court
for the County in which the applicant was convicted. ’

1. Place of detention 10 \

Y434 Bread River Rd., SC aqalo
Name and location of Court which lmposcd sentence _BDA&SQ_D___QQ_&_ZDX}*_
Covet of Genesal Sessions '

3. Name(s) of co-defendant(s) (it any) /R

J{' KY

The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:

()

with inyent 4o KTl (ABwxx)
. | \

4
L4

Elth
-03N3

95 HOSEEG
4.0 NPRERN

3
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(c)

The date upon which sentence wa§ imposed and the terms of the sentence:

(@) : o IL0E0S To ears.
)

(©)

Check whether a finding of guilty was made:
(a)  aferapleaof guilty "
(b)  after a plea of not guilty

(c)  after a plea of nolo contendere

Did you appeal from the judgment of conviction or the impaosition of sentence? /\/

——

If you answered Ayes@ to (7), list:
(a)  the name of each Court to which you appealed: N
A

i.

ii.

ii1.
(b)  theresult in each such Court to which you appealed: N /
i, ' A

it

iii.

(c) the date of each such result: '
i M

ii.

iii.
(@  if known, citations of any written opinion or orders entered pursuant to such

results: N/ / A ’

.
1.

iL

iil.

If you answered Anc@ to (7), state your reasons for not so appealing:

(a) 'ELQ@LM@LMLMID&M@_QL;ﬁA_D&
Jndecstdand his PTgM Yo o\ppeokl..,
2



10.

1l

12

13.

v,

o 0
(b)
()

State concisely the grounds on which yoﬁ base your allegation that you are being held in

custody unlawfully:

@ See Arlochment

®)

(c)

State concisely and in the same order the facts which support each of the grounds set out

in (10): : ' | '

@ See Attachment.

() '

© _ .

Prior to this application have you filed with respect to this conviction:

(@  any petition in a State Court under South Carolina Law?_//q__

(b)  any petition in State or Federal Courts for habeas corpus or post- conthlons

retief? N/ A ’

(c) any petition in the Umted States Supreme Court for cemoran other than petitions,
if any, already specified in (8)? A’/ﬂ

(d)  any other petitions, motions or applications in this or any other Court? a / A

If you answered Ayes@ to any part of (12), list with respect to each petition, motion or

application: _ ‘

(a) the specific nature thereof:

. VA
ii. '

iti.

(b)  the name and location of the Court in which each was filed:
i | ~ MA

i.

iil.
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| o+ {1 GPOCUDr\C\S For Relie} with SUCP?)OP‘R ﬂg Foucts

06y Applicont woas denied eRective ossistance
of Counsel in Violation of the Sixth and
Fourteenth Omendments +o the Lnived
Stotes C_oﬁSArHqu{oh Qﬁa gou‘rh ch‘oliﬂa ‘au).

Ho: RPF\{QQN‘S Counsel as “\’nechﬁvci Yor the
-?o”ou.)fﬁs PeaSons 3 |

(&DiﬁHO\‘ne\( C\’xA Not O\chUode\\- Consult with
the QPPT(‘_O\D\' beYore. aﬁfeﬁﬁg p\ea.

'(C@:ﬂﬁo\‘ﬁ@- failed +o MoKe an °mc§epcnécm‘r
tovestigarion of the Yacts and CirCumStances
of the Cose., -

(@@:hrorney foiled 1o exploin the Moatter 1o

- the extent feaSomobly Necessary to pe?m%
Jrhe, Ctpp\{(‘_cm+ Yo Make an Jm\?ovmed de(‘ﬁg'\on
on Whether of Moy, To Plea oc go Yo trial,

(G Rﬁomey Yoaled o imorm the Qyp\anM ot
his Pig\ﬁ Yo Qppea\o

Os)Rriorney Todled to ensure thot there was
Mot & breoX-down 1n Communitation
because of +he lan voge. borries Che Q?P\\'cm\’r
N\ Speak's Spamsh).
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_CoumSel‘s ‘PePPeSemLQ‘rioﬁ ?el\ below afn

ObJec+ive S+omc§_c\fc\ oY PeoSonobleness ond
there 1S o feasonable probobilit That,

bot Yor Counsels esrors, the applican

Loould Mot have P\ec) quilyy, but Luculd have

InSisted on going o Frial.

QPP\;QQM does Not have post-Conviction
Counsel oF this tme. Forther T do Mot yer
hove o Copy of Counsels e occess 4o

CﬁSCover\{, Qccess Yo ?uﬁcjs S\\‘O\‘ eXPeM omé

S A B . _ _ ' > . :
investigative Services, of any ability Yo

Conduct an )\V\V(isﬁﬁo\ﬂoﬁ, Grven these

Lirittodtions, T Connot provfée. Yoether T\\?crmcd{on
P@ﬂaré’mﬁ 'Oddﬁioﬁc\\_ Cloams owvoilable Yo me,
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(c)

if.

i,

iv.

(d)
L

i,

jiti.
iv.

&

ii.

iii.
iv.

Has any ground set forth in (10) been previously presented to this or any other Court,

17

o - O

the disposition thereof: | .

NI

the date of each such dfsposition: /V /(\

if known, citations of any written opinions or orders entered pursuant to each such

dispoéitioh: N /
A

State or Federal, in any petition, motion or application which you have filed? N O

If you answered “‘yes” to (14) identify:

(2)
i

il.

iii.

(b)
i

.o

iii.

which grounds have been presented: N
/A

the proceedings in which each ground was raised: N /A :
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16.

17.

18.

O O

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a)
®
(©)

Were you represented by an attomey at any time during the course of:

(@
(®)

(©)

(d)

{e)

your arraignment and plea? Y@S |
your trial, if any? N/A

4
your sentencing? YES

. your appeal, if any, from the judgment of conviction or the imposition of

sentence? N A ‘
preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? ‘N/ A

If you answcr_ed Ayes@ to one or more parts of (17), list:

(a)

.
1L

if.

iti.

(b)

it.

iit,

the name and address of each attorney who represented you:

Robept A, Gamble , 20l Camson Rd.; Andeeson
, e : |

the procced_ings at which each such huomey represented you:
Hfm‘\grmmen} onad Nleo..
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19.  State clearly the relief you seek in filing this application:

Apdlicont Seek's peliel $rom his Qonwgncm
and Sectences

20.  Are you now under sentence from any other court that you have not challenged? /\/ .

Revised 3/2003

STATE OF SOUTH CAROLINA
VERIFICATION

Nt “vas N

Couaty of Qnde\‘soﬁ

I JL'JQD CC“‘\OS SOA’\(‘)\P_‘Z_ _, being duly swomn
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or

correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true.

Qa ex.
SWORN to and subscribed before me this JOt™ .
dayof  Sentep Lo , o o = =

m f—_ = e

:[I:\ - A = C‘l

oy Cler G, (L.S.) T 8 B0

~ “Notary Public . = o gm

A —

/ & / « %I")\ ‘fl“ —O z;

My Commission Expires: ___£© L¥ (e ¥ w0 -3
Ow -

Zr — O

[&p] () A m

A TRUE COPY

SEP 267 2010

4 Sty 5
CLERK OF COURTS
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APPLICATION TO PROCEED WITHOUT PAYMENT
' OF COSTS AND AFFIDAVIT .
IN SUPPORT THEREOF

L_JUON Caclas Sane hez _, hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor.. In support of my
application I declare under penalty of perjury that the following facts are true:

Y
()

I am the applicant in this actiox; and I believe I am entitled to redress.

Because of my poverty I arn unable to pay the costs of said prdceeding or give
security thereof.

; ; . apph‘cam :

SWORN or affinned to and subscribed before me this .
Dot _dayof _ Sap-tem bher

A2 2 e Coprr

" Notary Public T

s ety

- My Commission Expires: soly éal‘/

IEELED,
NOWROD
GNY__

-0313

o
s}

3
=

JS NOSY
21440 S.HY3TD

gl d L2ds N
3

A TRUE COPY

SEP 777 2010
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CLERK OF COURTS




State of South Carolina, ‘
Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON )
) 2010-CP-04-3453
)
Juan Carlos Sanchez, #340422, )
Applicant, )
)
V. ) RETURN
)
)
)
)

The Respondent, making its Return to the application for post conviction relief (PCR) filed

September 27, 2010, would respectfully show this Court:
| I.

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Aﬁderson County Clerk of Court. The Applicant was
indicted at the August 25, 2009 term of the Anderson C-ounty Grand Jury for Assault and Battery
with Intent to Kill (2009-GS-04-2174). He was represented by Robert Gan{ble, Esquire. On April
20, 2010, the Applicant pled guilty. He was sentenced to confinement for a period of twenty (20)
yéars, suspended to ten (10) years. The Applibaht did not appeal his guilty plea or sentence.

Attached herewith and incorporated herein are the records of the Anderson County Clerk of
Court regarding the subject conviction(s), the Applicant's records from the South Carolina
Department of ‘Corrections, and the guilty plea transcript. The Respondent reserves the right to
amend and/or supplement this Returmn upon receipt with any relevant materials.

fl.

21
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fn his current Application, the Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. Ine ffcctive assistance of counsel;

a. “Attomey did not adequately consult with the
Applicant before cntering plea.” -

b. “Attomney failed to make an independent

-investigation of the facts and circumstances of'the
case.”

c. “Attorney failed to explain the matter to the extent
reasonable nccessary 1o permit the Applicant to
make an informed decision on whether or not to
plea or go to trial.” :

d. “Attorney failed to inform the Applicant of his
right to appeal.”™ - '

¢. “Attorney failed to ensure that there was not a
break-down in communication because of the
language barcier (the Applicant only speaks
Spanish).” '

HL
~Ina post-con\'ictién reliefaction, the Applicant bears the burden of proving the allegations in
their application. Butler v. State, 286 S.C. 44], 334 S.E.2d 813 (1985). Where the application
alleges ineffective assistance of counsel as a:ground for relief, .the Applicant must prove that

"counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,

104 5.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813. .

The proper measure of performance is whether the attorney provided representation within

- the range of comipetence required in criminal cases. The courts presume that counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional

~
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judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to
receive relief. Cherry v, State, 300 S.C. 115,386 S.E.2d'624 (1989).

The reviewing court applies a fwo-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient. Under this prong, the court measurcs an attorney’s performance by its “reasonableness

under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.

Second. counsel's deficient performance must have prejudiced the Applicant such that "there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
“would have been different." Cherry, 300 S.C. z;t 117-18, 386 S.E.2d ét 625. With respect to
guilty plea counsel, the Applicant must show that there is a reasonable probability tllai, but for
counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 838 L.Ed. 2d 203 (1985).

Respondent - submits that the Applicant cannot satisfy either requirenient of the Strickland
test. Nevertheless, the allegation of ineffective assistance of counsel probably raises a question

“of fact which cannot be conclusively refuted by the record and, therefore, requires that an

evidentiary hearing be held. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983); Delaney v.
State, 269 S.C. 555, 238 S.E.2d 679 (1977).
v.
Here, in addition to making general allégations pertaining to Plea Counsel’s performance,
the Applicant also specifically claims that he was denied etfective aésistance of counsel because his
attorney did not inform him of his right to appeal his guilty plea conviction. Absent extraordinary

circumstances, there is no constitutional requirement that a defendant be informed of the right toa
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direct appeal froma guilty plea. Jones v. State, 677 S.E.2d 20 (2009). Counsel has a constitutionally
imposed duty to consult with the defendant about an appeal only when there is reason to~think:eithcr:
(1) that a rational defendant would want to appeal (for example, because there are non-frivolous

grounds for appeal); or (2) that this particular defendant reasonably demonstrated to counse! that he

was interested in appealing. Roe_v. Flores-Ortega, 120 S.Ct. 1029 (2000). In making this

determination, courts must take into account all the information counsel knew or should have known.

1d. Although not determinative, a highly relevant factor in this inquiry will be whether the

conviction follows a trial or a guilty plea, both because a guilty plea reduces the scope of patentially
appealable issues and because such a plea may indicate that the defendant seeks an e'nd t§ judicial
proceedings. Id.

. Thcrc being nothing in the record to- indicate that the Applicant reasonably

demonstrated to Counsel that he was interested in appealing, the State submits that the allegation is

_totally without merit and should be disniis_sed. -Nevertheless, the allegation probably raises a

question of fact which may not be conclusively refuted by the record and therefore requires that an

evidentiary hearing be convened. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

V.
Each and every allegation contained within the application not hereinbefare expressly

admitted, qualified or éxplained is hereby denied.
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VL.
WHEREFORE, having made its Return, the State requests that an evidentiary heaﬁng be

held.

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attomey General

SALLEY W.ELLIOTT
" Assistant Deputy Attorney General

A.WEST LEE
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THE COURT: All right. This is the matter of Juan
Sanchez versus the State of South Carolina. Thank you fof
being here today.

MR. POTTER: You're welcome, Your Honor.

THE COURT: I appreciate your coming here at the last
minute.

MR. POTTER: You are welcome, sir.

THE COURT: Have you had sufficient time to speak with
your client? |

MR. WELBORN I have, Your Honor.

THE COURT: Are you ready to proceed?

MR. WELBORN Yes, sir.

THE COURT: Let's do this: Let's go ahead and swear
in the interpreter, first.

(The interpreter's oath is administered by the Clerk
of Court to Mr. Gonialez)

THE COURT: All right. You may call your fifst
witness, Mr. Welborn. If it please the Court, we call Juan
Carlos Sanchez.

MR. SANCHEZ: (Speaking without the interpreter) I have
a guestion. I neeq to ask a question. I want to know what
we are going to do here, because I don't know. I tried to
speak with my lawyer; but he don't hear my interpreter, so
I don't know what we.;re doing here tdday. I don't know,

because Mr. Welborn, he wanted to see me one day and he

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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never did.

THE COURT: First of all, raise your right hand.
(After being duly sworn by the Clerk of Court,
Juan Carlos Sanchez testified as follows:)

THE COURT: All right, Mr. Sanchez, do you have any
difficulty understanding the translation to you from your
interpreter?

MR. SANCHEZ: Yes.

THE COURT: You do?

MR. SANCHEZ: Could I have time to speak with my ---

THE COURT: No, you are going to answer my -question.
First of all, Mr. Sanéhez, it's been reported to me that
you probably speak very good English and it appears to me

that you do. Out of an abundance of caution, I have asked

the interpreter to be here today to make sure there's not a

problem with the translation. And as I siﬁ here nbw( it
appears that you were conversing with the'interpreter and
that you understand what he is telling you. Is that
correct?
| MR. SAﬁCHEZ: I'm kind of confused right now.

THE COURT: Take the stand, please, sir. Mr. Sanchez,

come around and take the stand, please.
(Mr. Sanchez complies)
THE COURT: Now, I want you to speak loud enough so I

can hear you. Okay, sir?

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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MR. SANCHEZ : (via interpreter) Okay. I'm supposed to
be here at this time, because I needed to speak with my
attorney. I wrote to my attorney that I needed -- I wrote
him a letter stating that I needed an interpreter to
explain to him what my case is about, but I have no idea,
what am I doing here, because I haven't had a chance to
talk to him. He wrote me a letter stating he would come
see me, but he couldn't for some reason. I think that
based on what I have heard from him and what I have
gathered, the information that I have gotten here lately, I
don't think he is working on my case, because I'm confused
about what we are dding here today. I have come to realize
that I have not gotﬁen the accurate help that I needed from
him and I would like to ask that my case be canceled at
this time, because we are getting nowhere with him.

THE COURT: All right. I'm going to treat that as a
request for a continuance. This case has been pending
since September of 2010, and that request is denied. We
wi;l proceed. Your objection is noted.

MR. SANCHEZ: I am now going to request that I get a
new attorney, because I am not satisfied with his services.

THE COURT: That is denied. |

MR. SANCHEZ: Whenever I requested to have time to
speak with him and I tried to explain to him the

circumstances, he got upset with me and told me that he

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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felt like I was playing, and I'm not playing. I'm very
serious. I just needed to talk to him. I don't want to
play with the systemn.

THE COURT: I understand. We are going to proceed
with the hearing. (Begins to speak) Listen. We are going
to proceed with a hearing on your application for post-
conviction relief.

MR. SANCHEZ: That's .what we talked about today, but
he would not listen to me. He just told me what he wanted
to ---

THE COURT: . Stop. No mbrej Okay? I've ruled that
the case 'is going to proceed and it shall proceed now. Mr.
Welborn.

- MR. WELBORN May it please the Court.

DIRECT EXAMINATION OF JUAN SANCHEZ BY MR.. WELBORN

Q You are Juan Sanchez?

A Yes, sir.
Q . You were before this Court in August of 2000, excuse

me, April of 2010 and you pled guilty to assault and
'battery with'intent to kill. Is that correct?

A I think there was a‘mistéke, a‘confusion, because when
I came to this case I was currently sick and during
that period of time, I was taking lots of medications
which made me sleep a lot and based on that fact, I

couldn't really understand the whole procedure.

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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Did you tell the Court that, on that particular day
when you pled guilty, sir? |

I remember the judge asked me if I was satisfied with
the services of my attorney and I did not answer that
question, once again, because I didn't feel like my
mind was in the right place.

Now, you've alleged in your application that you had
ineffective assistance of counsel and you said that
your lawyer, who is present today, did not speak with
you, accurately, before pleading guilty. Is that
correct?

That's correct.

How many times did you speak with your lawyer before
you entered this plea?

Well, I didn't have a chance to speak with him before,
when I was in jail. The only time I saw him was when
I was ready for sentencing at the courtroom.

How many times did you meet with him?

Twice.

What would you want your attorney to have done for you
that he did not do?

Because I think that in my case, I was sentenced to a
very long time, based on what happened. I think
sdmebody was confused and I have gotten too much time

for it.

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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7
Q You allege that you lawyer failed to make an
independent investigation of the facts and
circumstances of this case.
A I don't think so, because on any case, he should have

seen the evidence and showed me the evidence that they
had against me, but he never showed me anything.

0] So, is it your testimony, then, that he did not do an
independent evaluation of what happened? Is that what
you are saying?

A "Yes. That is what I think, because in my case I think
that, in my case when he was supposed to have Spoken.
to me with regards to my case of any offerings in the
'casé, he never did spoke with me aboﬁt it.

Q Tell me Qhat.the evidence would have showed if you- had
gone to trial. |

A I do not know. All I was told is a certain person was
accusing me and I think that based on what she tells
me and based on what he says,vsomebody is not doing
the right thing.

Q - Well, you pled guilty to assaﬁlt,and béttery with
intent to kill. Are you now telling the Courf that

~you didn't do that?

A I did it, because he stated it on a piece of paper,
but I cannot lie before God, because I turned my heart

to God a long time ago. I did it, because I was
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confused, therefore, my attorney offered me 20 years
and I was told that if we went to trial and I would
lose the trial, more than likely I would be facing
anywhere from 20 to 30 years, and I was not ready for
something like that.

I might not have understood your answer. My question
was, you pled guilty, did you not do>this that you
pled guilty to? |

I admitted, under the pressure, that I was told if I
didn't sign and agree to that, I could possibly get
several more years ‘in prison.

Is it your testimony then, you were pressured to plead
guilty?

Yes. That's why I did it.

You also allege that you weren't told of your right to
an appeal. Is that correct?

I think I need more information with regards to the
appeal. I don't understand that word.

What else are you complaining»about regarding youxr
attorney, Mr. Potter? What did he not do thét you
wanted him to do?

Well, I think that, that he, I felt like I was
threatened by him so I would take, go ahead and plead
guilty.

Is there any reason why you didn't tell the Court

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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that?

Because that day of the hearing when I was here, like
I've stated before, the judge informed me if I was
satisfied with the work of the attorney. I did not
agree, yay or nay. I just nodded my head, because I
was not certain what to say.

Thank you. Answer anything the Court»may have.

THE COURT: Ms. May.

MS. MAY: Thank you, Your Honor. May it please the

Court.

CROSS EXAMINATION OF JUAN SANCHEZ BY MS. MAY

Q

.. Mr. Sanchez, do. you understand that you have been

sworn to tell the truth today?

Yes, ma'am.

And you understand that.at~your guilty pléa, you were
sworn to tell the truth?

I swore to tell the truth, but I signed those
documents, being afraid that I could have gotten more
time than what I have already received and that's why
I signed them.

At your guilty plea hearing, an interpreter waé
provided for you. Correct? At your guilty plea
hearing, was an interpreter provided? |

My interpreter, he was the same person. He was my

. interpreter.
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10
Okay. And at your guilty plea hearing, do you recall
the solicitor reciting the facts of your case?
Yes. He read some document where he stated that the
person that was accusing me, he read the charges about
it.
And you agreed with those facts. Correct?
No, because.those are not the facts.
Okay. In the transcript of youf guilty plea,‘it
reflects that you did agree with those facts. I'm
referring to the transcript.
For the same reasons that I aiready said, for the same
reason that I was not in the right mind, but I agreed
to sign the document accepting that I was gquilty, but
I was not, because I was afraid of getting more time.
I believe that I made a mistake by signing this, but I
did it because of all the pressure that I had, they
already completed a lot of fear in me due to me
getting more time.
Okay. So, that wasn't the truth, what the solicitor
said at your guilty plea?
No.
Do you recall at your guilty plea, the judge asking
you if you were guilty of assault and baftery with
intent to kill?

I didn't say that, because for the same thing and I

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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11
had already signed those documents and my sentencing
was already agreed wupon, buﬁ at no time, I'm guilty.

I was just_asking, do you remember the judge asking
you if you were guilty.

I did it, because all of the documents were signed and
I had no way out of it. I couidn't speak English, I
couldn't saylanYthingeto him. I had an interpreter,
‘but I think he also made some mistakes, because I told
him about my case, but he did not relay that to my
attorney. 'I was just given time, then I couldn't go
ahead, because he was my interpreter. If I said
. anything about anybOdy,‘ﬁe wouldn't tell my
iﬁterpreter why, because he was the same.

Okay. »This is just a yes or no question. Do you
remember the judge asking you if you were guilty? Yes
. Or ho.

Yes. I did.

And do you admit today that>you are guilty of assault‘
and battery with the intent to kill?

No. |

Okay. And do you recall telling the judge that you
had enough time to speak with your-attorney?

Yes. He stated that.

Do you recall telling the judge, yourself, that you

had enough time-to speak with your attorney?
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12
A I didn't do it. I was asked. He asked me if I was
satisfied with the work he provided. Once again, I'm
going to say it, I stated yes'for the same reasons, I
could say nothing else. I didn't know what else to
say.
Q So, was that true, then?

A That's what I said.

Q But was that the truth? Were you satisfied with Mr.
Potter?
A ~ No. No. Like I said, I was coﬁfused about the whole

situation, because of all of tﬁe time that I was
offered and I was pressuring to taken it.

0 Okay. Did you mention to the judge that you felt
pressured at your guilty plea?

A I didn't do it, because the person that Qas
interpreting for me, I spoke with him with regards to
my case and he never commented that to my attorney.

Q But at your guilty plea, you didn't tell the judge
that you felt threatened?

A I didn't do it, because the interpreter, at the moment
that I spoke with him so he could explain that to my
attorney, and he didn't do it.

Q So, it's your testimony that you told the interpreter
that you felt threatened?

A Because the same things that he was saying to me, if I

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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agreed to sign for 12 or 20 years, that's what I was
told by the interpreter and the attorney.

Do yoﬁ remember telling the judge at your guilty plea
that no one had threatened you to plead guilty?

Can you repea£ one more time, please? (Sans
interpreter)

At your guilty plea, do you remember telling the judge
that no one had threatened you to plead guilty?

I néver did it for the same reason as before. I was
somewhat upset, because I spoke to my interpreter so
he would explain to my attorney how my case was, but
he didn't do it.-

So, you told the judge that, no, you were not
threatened or pressured?

I did not say anything. = I never spoke a word,_and
that's why the case, that's why we are trying to come
back and try to have'a PCR hearing, because there was
a lot of mistakes andAconfusiQns in the whole, how
everything was handled, was not handled appropriately.
If the guilty plea transcript reflects that you told
‘the judge that you were not threatened, do you agree
with that?

I did not do it, because like I just stated, my
interpreter, I told him about my case so he would talk

to my attorney and he didn't do it. Based on that,
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0 But you chose to plead guilty. Correct?
A I did it for the same reason.
Q Okay.

14
and I didn't speak very good English. I speak very
little. I could not ask the judge or any question to
anyone. I couldn't do it, because everybody was
pressuring me to go ahead and accept the guilty plea

so I take the time.

MS. MAY: I have no further questions;

THE COURT: Redirect?

MR. WELBORN No, sir.

THE COURT: You may step down.

MR. WELBORN ‘That's our case, Your Honor.

THE COURT: That's your case? All right. Ms. May,
you may call your first witness.

MS. MAY: May it please the Court, Your Honor. The
State would like to call Mr. Potter.

(After being duly sworn by the Clerk of Court, Andrew
Potter testified as follows:)

CLERK OF COQURT: If you would take the stand and state
your name for thé record, please.

‘'MR. POTTER: Andrew Potter.

DIRECT EXAMINATION OF ANDREW POTTER BY MS. MAY

Q Mr. Potter, where are you currently employed?

A I'm an attorney with the Tenth Judicial Circuit Public

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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Defender's Office.

Q And how much of your practice has been in criminal
law?

A One hundred .per cent.

Q Do you recall 4if you were appointed or retained?

A . BAppointed.

Q Do you recall how many times you were able to meet

with Mr. Sanchez?

A Offhand, I know of one time at the Detention Center
with Gilberto. We met and it was an extgnded meeting
talking about the facts of the case and the
circumstances surrounding it and then there were other
times. in the courtroom when they’would bring them.over
during plea weeks.

o) And when you met with Mr. Sanchez, there was always an

interpreter —---
A Yes.
Q —-— present?
A Yes.
Q Did you discuss the elements of the charges ﬁhe State

had to prove?

A We discussed the nature of the case, what his defenses
may or may not be and, you khow, what we were going to
do with the case, whether there waé going to be a

trial or a plea. There were some negotiations going
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16
back and forth. The Solicitor initially offered 15.
I relayed that offer to my client. He came back and
said he would consider doing 5. So, there was going
back and forth with regards to negotiations on this
case. So, we discussed the nature of the charges and
all that.
Okay. Did you discuss his version of the facts?
Yes.
And during your discussions, did Mr._Sanchez-ever
indicate to you that he was having difficﬁlty
understanding the discussions?
Not that I was aware of.
And did you file a Brady or Rule 5 motions?
Yes.
And do you recall what the discovery consisted of?
Incident Reports, warrants, indictments, medical
records from the prosecuting witness. We also had him
sign a HIPPA release from our office so that we could
get his medical records immediately after this
incident occurred. He had a self-inflicted wound to
his neck that he had to go to the hospital for, as
well, and so we wanted to get those recordé, as well.
Did you review all of the discovery materials with Mr.
Sanchez?

Yes.
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And prior to the plea, did you have the opportunity to

.discuss the impact, if any, that a guilty plea would

have on his immigration status?

Yes. And we set that up when we did the plea, that
there would be immigration ramifications if he entered
the plea. I think at the time, there was a hold from
ICE, so we did discuss the naturé of, I guess, . Padilla

versus Kentucky issues.

Do you recall Mr. Sanchez giving any statements or
confessions to the police?

I don't recall any confessions.

Did Mr. Sanchez provide you with any potential
witneséesuor-leads for an investigation?

No.

‘Do you feel you had sufficient time to review and

prepafe Mr. Sanchez' case?

Yes.

And you said that you engaged in plea negotiations in
this case and that the first offer was 15 years.

Yes. -

Were there -any other offers?

Fifteen, they came down to 12. We were at 5 for
awhile and then, eventually, it was agreed upon, 10.
And you discussed all the plea negotiations and offers

with Mr. Sanchez?
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18
Either in person or I sent letters indicating what was
going on. I got a letter back.from him, I think.
That's when he did authorize me to do the 5-year
offer. |
And did you discuss options with Mr. Sanchez in terms
of the advantages and drawbacks of going to trial
versus pleading guilty?
It.was explained to him. I don't recall specifically
sitting down and saying, "This, this and this," but
what I do, I tell my clients that you can enter a plea
and accept the recommendation by the State or you can
dé a stand up, straight-up plea in front of a judge
where you let the judge make the determination with
regards to any potential sentence, however, if you do
not take a plea and you do not take the offer, and you
take the case to triai, yoﬁ do run the risk of,
possibly, getting the maximum sentence if you lose at
trial.
And based on your review of the discovery and your
discussions with Mr. Sanchez, did you feel you had a
successful case to take to trial?
No.
And whose decision was it to plead guilty, ultimately?
It's always the client's decision. I can advise them

what their options are, but ultimately, they are the
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ones that have to make the decision and it was his
décision.

Did Mr. Sanchez ever ask you to file an appeal?

No.

If he had asked you to file anvappeal, what would-you
have done?

We would have filed an appeal.

And just in reviewing the guilty plea, do you think
there is an actuélAlegal pasis for an appeal?

No.

I have no further questions. Thank you.

THE COURT: Cross examination?

'CROSS EXAMINATION OF ANDREW POTTER BY MR. WELBORN

Q

When you met with Mr. Sanchez, what independent
evidence of his guilt, if any, did_you have,-besides
what. he told you?

I.don't know if I had discovery at the time I met him
the first time, but there was, we had the incident |
report from the Sheriff's De?uties, the investigating
deputies. We also had the medical reports from the
prosecuting witness, as well as ﬁis medical reports
from AnMed, as well.

Did he admit to you that he stabbed this person?

He told me that he blacked out and couldn't remember

anything about it. All he remembered is -- before I
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20
answer'that question, I need to understand if there is

a waiver of attorney/client privilege.

THE COURT: If he files a PCR, I believe that is a
waiver in and of itself.

MR. POTTER: T -just need to make sure, because there
has been some talk among defense lawyers about whether or
not this constitutes attorney/client waiver.

THE COURT: Well, let me just say this: the fact that
Mr. Sanchez has filed an application alleging ineffective
assistance of counsel and specifying the reasons why, you

have a right to explain that and I will find that he waived

~any attorney/client privilege and I'm directing you to

answer the question.

MR. POTTER: Thank you, Judge.

A You need to ask the question again. I'm sorry. I
mean, I need you to ask the question again.

o} I asked, I think, did he admit to stabbing this person
and you said he blacked out.

A He said he blacked out. Right.

0 And then you wanted to know if you could waive the
attorney/client privilege to expand further, I
‘believe.

A If I recall correctly, is, he blacked out and all he
remembered was seeing his girlfriend with lots of

blood and then turning a knife on himself and then he

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA




46

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

went to the hospital.

Q  Did

you do an investigation to see if there was anyone

‘else who could have done this?

Well, there were no indications, regarding my

interviews with him or any discussions with him or in

the
the
‘MR.
THE
MS.
THE
.MR.
THE
MS.
THE
case?
MR.

THE

discovery, that anyone else was in that room at
time this occurred.

WELBORN That's all I have.

COURT: May this witness step down and be excused?
MAY: That's all from the State, ¥our Honor.
COURT: Thank you, sir.

POTTER: Thank you, Judge.

COURT: Ms. May, do you-have any other witnesses?
MAY: No, Your Honor.

COURT: Okay. Anything in response to Ms. May's

WELBORN No, sir. .

COURT: 1I'll be glad to hear you on closing

arguments, Mr. Welborn.

MR.

WELBORN Your Honor, I think my client has

explained the best way that he can, that he felt

intimidated into pleading gquilty and that but for that, he

would have insisted upon going to trial and, therefore, we

request a new trial.

- THE

COURT; Ms. May?
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22

MS. MAY: .Your Honor, we would just heavily rely on
the guilty plea transcript. Judge Maddox did an accurate
job of going through his rights,'whether he understood,
knew the maximum, and the charges he was pleading guilty
to. I submit that Mr. Sanchez has failed to prove that Mr.
Potter was deficient or there was any prejudice.

THE COURT: Let me just say, I read the transcript,
I've read the return, I've read the petition and the entire
case file in this matter.

First, I'm going to find that the Plaintiff has not

met his burden of proof in establishing an attorney

deficiency, nor any prejudice resulting from alleged

.deficiency. He has not established that he would have

otherwise gone to trial had he known of the true facts of
this case through some type of discovery. In fact, his own
testimony is that he was trying to avoid going to trial,
because of the fact that he would potentially get a 20—yéar
sentence, therefore, the Plaintiff has not met his burden
of proof. A review of the transcript demonstrates that
Judge Maddox asked, on the record, enough questions of the
defendant to know that he made a knowing, intelligent and
voluntary plea. In fact, by his own testimony, the
Plaintiff, Mr. Sanchez, made the strategic decision to plea
rather than taking the chance of getting more time if he

were to go to trial. He has presented no evidence,
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whatsoever, of his claims, except his mere allegations,
which are insufficient.

Also, from a review of the transcript, he was asked at
pagé 4 by Judge Maddox whether or not he had had any
alcohol or drugs within the last 24-hours and he
specifically answered negative, contrary to his present
in-court testimony.

Also, at page 5, Judge Maddox asked Mr. Sanchez if he
had plenty of time to speak with his attorney and he said,
"I've spoken with him two or three times. He said that he
felt like his attorney had explained everything to him. He

asked if he needed to ask him any questions now and he

. said, "No". And when asked if he was satisfied with his

attorney's services, he, specifically, said, "Yes, I'm

~ satisfied. He helped me lot." Therefore, his current

allegations are not credible and; as such, I'm finding his
entire testimony is not credible.

Further, after having the facts placed on the record
by the Solicitor's office, Judge Maddox questioned,
specifically, the Plaintiff in this matter, Mr. Sanchez, at
page 8 and he asked him, "Why did you do this? What wag
going on in your head?" Therefore, for two to three pages,
the defendant gave detailed answers as to his conduct
surrounding this event which indicates that he, in fact,

knew what he was doing and was, in fact, guilty and that
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24
was why he was pleading guilty.

Now, he raised an issue as to Mr. Gonzalez acting as

his interpreter. Isn't that right, Mr. Gonzalez? Let me

say this for the record: In a meeting with counsel prior
to coming in here, there was some question as to whether or

not the Plaintiff even needed an interpreter based on a

‘feeling that he spoke excellent English. However, out of

an abundance of caution, I asked the Clerk to contact Mr.

Gonzalez, who agreed at the last minute to participate in

this hearing. Although he was the Defendant's interpreter

at the prior hearing, it is clear, I've watched Mr.
Gonzalez and Mr. Sanchez interact with one another
throughout this hearing and it is clear to me that Mr.
Sanchez is fully capable of communicating with his
interpreter and that his interpreter is fully capable of
COmmunicating with him and that they have interacted with
one another and communicated throughout this hearing and so
I don't see that there is any issue, whatsoever, as to the
ability of Mr. Gonzalez to faithfully and pr0perly
interpret the record in this matter. Obviously, it would
have been preferable that we have another interpreter, but
Mr. Sanchez has presented no evidence, whatsoever, to
indicate that there was any problem with the translation,
other than what he has said.

He made a motion for a continuance at the outset of
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this hearing, which I find was untimely and properly
denied. Also, he made a motion to dismiss his present
counsel, which I denied, based on what appeared to be just
an attempt to continue this matter instead of having the
issue disposed of. Even so, Mr. Welborn does a lot of PCR

cases and knows how to prepare these matter and he, in

fact, was prepared in this matter. With that being said,

if you will prepare me an order. Thank you.

Also, the motion for a belated appeal is denied.
There has not been any grounds presented, whatsoever, by
Mr. Sanchei that would warrant a belated appeal.

MR. SANCHEZ: Can I ask you something?

THE COURT: Yes, sir.

MR. SANCHEZ: What's the next.steb of this case?
What's going.to happen now?

THE COURT: Mr, Welborn will,tell,you about your
appeal rights.

(Mr. Welborn speaks with Mr. Sanchez)

MR. SANCHEZ: So, my motion is continued?

THE CCURT: No; sir. Your motion for a continuance
has been denied. There will be an order drafted denying
your petition, then Mr. Welborn will affect an appeal of my
order.

MR. SANCHEZ: I'm thinking we came here from prison

and I have not been ablé to take a shower for at least four
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or five days.

THE COURT: I'm not going to hear any more from him.

JUAN CARLOS SANCHEZ VERSUS THE STATE OF SOUTH CAROLINA
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STATE OF SOUTH CAROLINA )
) CERTIFICATE

COUNTY OF ANDERSON )

BE IT KNOWN THAT I, THE UNDERSIGNED JO RICE,
OFFICIAL COURT REPORTER FOR THE TENTH JUDICIAL CIRCUIT OF

THE STATE OF SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE

FOREGOING TRANSCRIPT REPRESENTS A TRUE, ACCURATE AND

COMPLETE TRANSCRIPT OF RECORD OF THE HEARING IN THE
CAPTIONED CASE, RELATiVE TO APPEAL, BEFORE THE CIRCUIT
COURT FOR ANDERSON COUNTY, SOUTH CAROLINA, SO GIVEN ON
MARCH 7, 2012 TO THE BEST OF MY SKILIL AND ABILITY;
THAT I AM NOT RELATED TO NOR AN EMPLOYEE OF ANY
OF THE PARTIES HERETO, NOR A RELATIVE OR EMPLOYEE OF ANY
ATTORNEY OR COUNSEL EMPLOYED BY THE PARTIES HERETO, NOR

INTERESTED IN THE OUTCOME OF THIS ACTION.

IN WITNESS WHEREOF I HAVE HERE UNTO SET MY HAND

AND SEAL THIS 16TH DAY OF AUGUST, 2012,

o Dea

JO RICE
OFFICIAL COURT REPORTER
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STATE OF SOUTH CAROLINA AMDTRS )\ 57 IN THE COURT OF COMMON PLEAS

COUNTYOFANDERSON 7217 4P 10) Al 30

) , 2010-CP-04-3453
V “i GII :" _r\J l‘\."x..: .
Juan Carlos Sanchez, #340422, GERERAL §& SSIGHS
Applicant, ) ORDER OF DISMISSAL
) [ ATRUECOPY.
V. ) i
) o arR 19
State of South Carolina, ) i
Respondent. ) ! .
) L mé‘gﬂ&i‘m

This matter comes before fhe Court pursuant to an application for post-conviction relief
(PCR) filed September 27, 2010. Respondent made its Return on December 10, 2010. An evidentiary
hearing into the matter was convened on Mé:ch 5, 2012, at the Anderson County Courthouse. The
Applicant was present at the hearing and was represented by Hugh W. Welbomn, Esquire. The
Respondent was represented by Kaelon E. May of the South Carolina Attorney General’s Office.

At the hearing, the Applicant testified on his own behalf. The State offered the tesﬁmony of
Andrew Potter, Esquire (Mr. Potter) Applicant’s plea counsel. This Court also had before it the

records of the Anderson County Clerk of Court, the transcribt of the proceedings against the

Applicant, and the Applicant’s records from the South Carolina Department of Corrections.
L PROCEDﬁRAL HISTORY
The Applicant is presently confined in the South Carolina Departﬁent of Corrections
| pursuant to orders of commitment of the Anderson County Clerk of Court.” The Applicant was
indicted at the August 25, 2009 term of the Anderson County Grand Jury for Assault and Battery

‘with Intent to Kill (2009-GS-04-2174). He was represented by Andrew Pdtter, Esquire. On April
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20, 2010, the Appliéaﬁt pled guilty. He was sentenced to confinement for a peﬁOd of twenty (20)
years, suspended fo ten (10) years. The Applicant did not appeal his guilty plea or sentence.

In his curreﬁt Application, the Applicant alleges that he is being held in custody unlawfully

| fof thé following reasons: | | |

L. Ineffective assistance of counsel; _
" - a. “Attorney did not adequately consult with the
Applicant before entering plea.”

b. “Attorney failed to make an independent
investigation of the' facts and circumstances of the
case.” :

c. “Attorney failed to explain the matter to the extent -
reasonable necessary to permit the Applicant to

~ make an informed decision on whether or not to
plea or go to trial.” _ :
~d. “Attorney failed to inform the Applicant of his
right to appeal.” '
_e. “Attorney failed to ensure that there was not a
break-down in communication because of the
. language . barrier (the Applicant only speaks
Spanish).” '

II. SUMMARY OF TESTIMONY AND EVIDENCE PRESENTED AT THE PCR

EVIDENTIARY HEARING

Applicant’s Testimony

At the PCR hearing Applicant testified that on the day he pled guilty he was mistaken or
confused about the case bec_:ause he was sick, and during that time was taking medipation tilat made
Applicant sleep a lot. Applicant testified that he did not understand the procedure at his guilty plea,
and that Applicant remembered the judge asking Applicant if he was satisfied with plea counsel, Mr.
Potter, but that Applicant did not answer Becaus_e Applicant did not understand. Applicant téstiﬁgd

that he only spoke with plea counsel on the day of his guilty plea and never met with counsel at the
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jail. Applicant testified that he met with counsel two times, that counsel did not review the evidence
with Applicant, and that counsel did not independently e&aluate the case.

Af)plic’:ant testified that counsel did not speak with Applicant about the case, that Applicant
did not know what the evidence entailed, and that all Applicant knew was that someone was
acc_using him of assault and battery with intent to kill. Applicant testified that counsel informed
Applicant that if tfley went to trial Applicant would lose and that Applicant would bé facing twenty
to thirty years. Applicant testified that he was undér pres’sure,bécause if he did not agreevto plead
guilty then App_li‘qant would receive a longer sentence at trial. Appliéant testified that he did not tell

the plea judge that he felt threatened and that Applicant did not tell the plea judge he was satisfied

with counsel as Applicant oniy nodded. Applicant testified that he did not speak English well so

Applicant was provided an interpfeter at his guilty plea hearing, and that the interpreter did not tell
the court what Applicant was telling him to.

Mr. Potter’s Testimony

At the PCR hearing, counsel testified that he was appointed to represent the Applicant, that

counsel met with Applicant at least one time at the detention center, and that counse] always used the

55

assistance of an interpreter when he met with Applicant. Counsel testified that he and Applicant
discussed the elements of the charge against Applicant, what the state was required to prove, the
possible seﬁtences for the offense, and the Applicant’s version of the facts. Counsel testified that he
filed Rule 5 and Brady motions, that counsel received the discovery materials and reviewed the
discovery materials with Applicant. Counsel testified that the discovery materials included police
reports and medical records. Counsel testiﬁed‘that Applicant signed a HIPPA release form and that

counsel was able to obtain Applicant’s medical records.
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- Counsel testified that prior to the guilty plea heéring he and Applicant discussed the impact
that a guilty plea would have on Applicant’s immigration status. Counsel testified that Applicant
never indicated to counsel that Applicant was having difficulties unde_rs,tanding'their discussions.
Céunsel testified that he discussed possible defenses with Applicant, that Applicant did not provide
counsel with any witnesses. Counsel testified that he engaged in plea negotiations on the Applicant’s
behalf, that the state made an initial offer of fifteen years and then lowered the offer to twelve years.

Counsel testified that both parties finally agreed on a sentence of ten years. Counsel testified that he

discussed all plea negotiations with Applicant, that counsel explained to Applicant that Applicant

could either plead 'guilty and accept the recommendation of ten years, do a straight-up plea, or if
Applicant lost at trial Applicant could receive the- maximum penalty.
-.Counsel testified that Applicant informed' counsel that Applicant blacked-out and only

remembered seeing his girlfriend and a ldt of blood, and that Applicant turned the knife on himself.

- Counsel testified that there was no evidence of a third-party or anyone else at the scene of the crime.

Counsel testified that Applicant made the decision to plead guilty. Counsel testified that Applic'aﬁt

did not ask counsel to file an appeal and that counsel did not think there was any factual or légal '

basis to appeal.
I APPLICABLE LAW

In a post-conviction relief acﬁon, the Applicant bears the burden of proving the allegations in

their épplication. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application
alleges ineffective assistance of counsel as.a ground for relief, the Applicant must prove that

"counsel's conduct so undermined the proper functioning of the adversarial process that the trial
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cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064, 80 L.Ed.2d.674, 692 (1984); Butler, 334 S.E.2d 813.
The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional

judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to

receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney’s performance by its "reasonableness-under

prdfessional norms." Cherry, 300 S.C. at 117, 386 S.E2d at 625.’ citing Strickland. Second,
counsel's deficient performance must have 'préjudiced the Applicant such that "there is a reésonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have been
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he

57

wquld not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52,
106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). |
Iv. FINDINCS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, i)assed upon their credibility, and weighed the testimony
accordingly. Further, this Court reviewed the Clerk of Court records regarding the subject

convictions, the Applicant’s records from the South Carolina Department of Corrections, the
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application for post-conviction relief, the transcripts and documents from the prior proceedings, the
exhibits introduced into evidence at the hearing, and legal arguments of counsel. Pursuant to S.C.
Code Ann. §17-27-80 (2003), this Court makes the following findings of fact based upon all of the

probative evidence presented.

Ineffective Assistaﬁce of Counsel
The Applicant asserts that counsel was ineffective for failing to adequately consult Mth
Applicant prior to the guilty plea, including failing to explain the case to the extent necessary so
Applicant could make an informed decision whether to plead guilty or go to trial. Additionally,
Applicant asserts that counsel was ineffective for failing to ensure that there was not a break-down in
communication due to the language barrier. This Court finds that Applicaht has failed to meet his
burci_én of proof. A review of the_ guilty plea transcript demon'stra.\tesl that the plea judge asked the
- requisite questions of Applicant and plea counsel. Ap};licant made the strategic decision to enter a
guilty plea to avoid a greater sentence at trial. At the guilty plea hearing the judge asked Applicant .
whether Applicant was taking any drugs or fnedications and Applicént indicated that was not, which
plea judge that he had had enough time to speak with plea counsel and specifically stated that plea
counsel ‘ﬁelped me alot.” This Court finds that the Applicant’s testimony is notcredible. This Court
does find Mr. Potter to be credible. A further review of the guilty plea transcript reveals that after the

solicitor placed the facts of the case on the record the plea judge asked Applicant why he did this,

 and then Applicant gave the pleajudgé adetailed answer indicating that Applicant knew what he had

done.

" With regard to Applicant’s allegations concerning the interpreter, counsel testified that he
' Page 6 of 9




always used the assistance of an interpreter when he met with Applicant and this Court recognizes
that an interpreter was provided for Applicant at the gmlty plea hearing. At the PCR hearmg, this
Court obtamed an interpreter out of an abundance of cautlon Mr. Gilberto Gonzalez was the
interpreter utilized at the Applicant’s guilty plea hearing as well as at the PCR hearing. This Court
observed Applicant’s interaction with the interpréter during the PCR hearing and finds that Appliéant
was clearly capable of communicating with the interpreter and that the interpreter had no problem
| clom-municating with Applicant. This Court Aﬁnds no issue with the interbreter’s ability to properly
interpret. |

To establish counsel was inadequately prepaied, an Appiicant must present evidence of what

,counsel-could have discovered or what other defenses could have been pursued had counsel been

more fully prepared. Jackson v. State, 329 S.C. 345, 495 S.E.2d 768 (1998). The "brevity of time -

‘spent in consultation, without more, does not establish that counsel was ineffective." Easter v. ,

Estelle, 609 F.2d 756, 759 (5th Cir. 1980). When claims of ineffective assistance of counsel are

based on lack of preparation time, an Applicant challenging his conviction must show specific

prejudice resulting from counsel's alleged lack of time to prepare. United States v. Cronic, 466 U.S.

59

648 (1984); U.S. v. LaRouche, 896 F.2d 815 (4th Cir. 1990). Here, the Applicant could not point to

any specific matters counsel failed to discover which would have caused him to proceed with a jury
trial instead of pleading guilty. This Court finds the Applicant offered no evidence at the PCR
.ﬁearing that counsel could have found that would have been likely to have any outcome more
favorable to the Applicant. The Applicant did not produce any witnesses or offer any other evidence

from which this Court could conclude that the outcome of the case would likely have been different,
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had that evidence been developed. Therefore, this Court finds that these allegations are denied and
dismissed.

As to Applicant’s allegation that counsel was ineffective for failing to inform Api)licant of

his right to appeal, this Court finds ’;hat Applicaxit has failed to meet his burden of proof. When the

| question is.whether counsel was inéffective in faﬂing to file a direct appeal from the conviction and

sentence, the United States Supreme Court has held that counsel has a constitutionally-imposed duty

to consult with a deféndaﬁt aboﬁt an appeal when there is reasoﬁ té think ;ecither (1) that a rational

defendant would want to appeal, or (2) that this particular defendant reasonably demonstrated to

counsel that he was interested in appealing. Roe v. F10res-0ﬁega, 528 U.S. 470, 120 8.Ct. 1029
(2000). Counsel testified that Applicant never aéked counsel to file an appeal and that counsel did
not believe there was any legal of factual basis to appeal. Unde-r. these circumstances, counsel’s
failure to file an appeal was not unreasonable. This Court finds that the Applicant did not present any -
evidence or testimony that would entitle Applicant to a belated appeal. Therefore, this Court finds

that fhis allegation is denied and dismissed.

' - ALLOther-Clai

Except as discussed above, this Court finds that the Applicant affirmatively waived the

remaining allegations set forth in his application at the hearing. A waiver is a voluntary and

intentional abandonment or relinquishment of a known right. Janasﬂ( v. Fairway Oaks Villas

Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express or

implied. "An inipli'ed waiver results from acts and conduct of the party against whom the doctrine is
invoked from which an intentional relinquishment of a right is reasonably inferable." Lyles v. BMI,

Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's failure to address these -
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issues at the hearing indicates a voluntary and intentional relinquishment of his right to do so.
Therefore, any and all remaining allegations are denied and dismissed.
V. CONCLUSION

- Based on all the forgoing, this Court finds and concludes that the Applicant has not
~ established any constitutional violations or deﬁrivations that would require this Court to grant his |
application for post conviction relief. Therefore, this appﬁcation for post conviction relief must be
| denied and dismissed with prejudice.
This Court notes that Apblicant must file and serve a notice of intent to appeal within thirty
- (30) days frb_m receipt of this Order to secﬁre the appropriaté appellate review. See Rule 203,
SCACR. Rule 71.1(g), SCRCP; Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for the
obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s aﬁention isalso

directed to South Carolina Appellate Court Rule 243 for appropriate procedures after notice has been
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timely filed. -
IT IS THEREFORE ORDERED:
1. That the Abplication for Post-Conviction Relief must be denied and dismissed with
prejudice; and
2. Apj;l-icz.mt must be.réxfxanded to the custody of Respondent

12.

ANDITISSOORDEREDthisi E ~d ﬂ'
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WITNESSES

Tommy Johnson, Anderson County Sheriff's Dept.

pockeT No. 20096808 07.] 4

The State of South Carolina

Coun.*cy of Anderson
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STATE OF SOUTH CAROLINA) INDICTMENT

, )
COUNTY OF Anderson )

At a Court of General Sessions, convened orplI5_2 5§ 2008 _. the Grand Jurors of
Anderson County present upo-n their oath:

Assault/ Assault and battery with Intent to Kill (ABWIK)

That Juan Carlos Garcia Sanchez did in Anderson County on or about
June 22, 2009, with malice aforethought, commit an assault and battery
upon one Angie Black Major, by cutting the victim with some type of
cutting instrument. All in violation of Section 16-3-620, Code of Laws of
South Carolina, (1976}, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and providvd.
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