
THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

The State, Respondent, 

v. 

Cornell D. Tyler, Petitioner. 

Appeal from Aiken County 
Clifton Newman, Circuit Court Judge 

Alan Wilson 
Attorney General 

John W. McIntosh 
Chief Deputy Attorney General 

Donald J. Zelenka 

APPENDIX 

Cornell D. Tyler 
Lee Correctional Institution 
990 Wisacky Highway 
Richland Unit, Room B-187 
Bishopville, SC 29010 

Pro Se Petitioner 

Assistant Deputy Attorney General 

all of Columbia 

1. Strom Thurmond, Jr. 
Solicitor 
of Aiken 

Attorneys for Respondent 



THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD 
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY 
PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR. 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

The State, Respondent, 

---------

v. 

Cornell D. Tyler, Appellant. 

Appeal From Aiken County 
Clifton Newman, Circuit Court Judge 

Unpublished Opinion-No. 2012-UP-448 
Submitted May 1,2012 - Filed July 18,2012 

APPEAL DISMISSED 

Senior Appellate Defender Joseph L. Savitz III, of 
Columbia, and Cornell D. Tyler, pro se, for 
Appellant. 

Attorney General Alan Wilson, Chief Deputy 
Attorney General John W. McIntosh, and Assistant 
Deputy Attorney General Donald J. Zelenka, all of 



Columbia; and Solicitor J. Strom Thunnond Jr., of 
Aiken, for Respondent. 

PER CURIAM: Cornell D. Tyler appeals his convictions for murder, 
assault and battery with intent to kill, and possession of a weapon during the 
commission of a violent crime, arguing the trial couit erred in neglecting to 
instruct the jury on the defense of alibi. Additionally, Tyler filed a pro se 
brief. After a thorough review of the record and all briefs pursuant to Anders 
v. California, 386 U·.S. 738 (l967}, andStatev. Williams, 305 S.-C. 116, 406 
S.E.2d 357 (1991), we dismiss the appeal and grant counsel's' motion to be 
relieved. 

1 ' 

APPEAL DISMISSED. 

FEW, C.J., and HUFF and SHORT, JJ., concur . 

. -
~ -- --....--:_,-_.-

1 We decide this case without oral argument pursuant to Rule 215, SCACR. 
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STATEMENT OF ISSUES 

1. Did the trial court lack jurisdiction over the cause as there is no 
indictment from grand jury? 

2. Did trial court err in failing to properly voir dire the jury? 

3. Did trial court err in failing to grant Appellant's motion for a change in 
venue? 

4. Did the trial court err in denying Appellant's motion for directed verdict? 

5. Did the trial court err in allowing the State to present to the jury a gun 
as demonstrative evidence when it had no relevance to the case at hand? 

6. Was Appellant prejudiced by the State's misconduct in vouching for the 
credibility of its witness and its prejudicial remarks in opening and closing 
statements? 

7. Is the evidence sufficient to uphold the guilty verdict when there was no 
evidence - only statements of a co-defendant - placing Appellant at the scene 
of the crime? 

8. Did the trial court err in charging the jury with the hand of one, hand of 
all as an accessory aider and abetter pursuant to SC 16-21-140 for offenses of 
murder and ABWIK? 
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STATEMENT OF FACTS 

On January 7 through January 10, 2008, the Appellant, Cornell Tyler, stood 

trial in Aiken County, before the Honorable Clifton Newman and a jury, on 

indictments charging him with mUrder, assault and battery with intent to kill, 

and possession of a firearm during the commission of a violent crime. The 

State alleged that Tyler fired. on a newspaper delivery truck, wounding the 

passenger and killing the driver. The State's key witness was Edward Walker, 

who claimed that he was "laying on top of the car, on the sunroof," during the 

high-speed chase and saw Tyler firing from the back passenger window. ROil., 

page 201, line 3 through page 202, line 13. The defense contended that ~~alker 

himself was the perpetrator. ROil. page 662, line 22 through·page 663, line 1. 

When the shooting occurred, Tyler testified, "I was in my house." ROil. page 

566, lines 22-24. He accused the State's witness of lying, "so they won't go 

to jail for the rest of their life like they're trying to make me." ROil. page 

577, lines 7-10. 
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ARGUMENT 

The Appellant, Cornell D. Tyler, appeals his convictions for murder, assault 

and battery with intent to kill, and possession of a weapon during the 

commission of a violent crime. The Appellant's lawyer filed an Anders brief, 

arguing the trial court erred in neglecting to instruct the jury on the 

defense of alibi, which is a PCR issue and not even preserved for appellate 

review.; After a thorough review of the record on all briefs pursuant to 

Anders v. California, 386 U~S. 738 (1967') and State v. Williams, 305 S.C. 116, 

406 S.E.2d 357 (1991), the court dismissed the appeal and granted counsel's 

motion to be relieved. The Appellant respectfully submits that the panel's 

decision overlooked and misapprehended certain facts and some of the- issues 

that were preserved for the record and presented to the courts in Appellant's 

pro se brief. The Appellant is asking the Court to look over these preserved 

issues. 

1. DID THE TRIAL COURT LACK JURISDICTION OVER THE CAUSE, AS THERE IS NO 

INDICTMENT FROM THE GRAND JURY? 

Appellant contends_he was denied his 6th Amendment right to a fair trial and 

his 14th amendment right to due process as well as S.C. Const. Art. I §II when 

he was tried on an indictment(s) that did not come from the grand jury, thus 

depriving the court of its jurisdiction over the cause. 

FACTS 

The State lost original indictment from the first trial and wanted to use copy 

of first indictment to proceed to a second trial. See page 35, line 13 - page 

36" line 8. The State asked the defendant to stipulate that the grand jury 
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had indeed convened on April 17, 2006, and produced an indictment that alleged 

the facts of the case •. However, the back of the indictment as to the "action 

of the grand jury" is blank as to whether or not the document was true-billed. 

2. DID THE TRIAL COURT ERR IN FAILING TO PROPERLY VOIR DIRE THE JURY? 

The Appellant contends the trial court erred in failing to properly voir dire 

the jury as to pretrial publicity that rendered the Appellant's trial unfair 

and denied Appellant his 6th amendment right to a fair trial and his 14th 

amendment right to due process of law. 

FACTS 

The trial judge admitted that he was unaware of any jurors in this case having 

stated at any time during these proceedings this week that they were aware of 

a prior trial in this case; he further admitted that he didn't ask any jurors 

whether they were aware of a prior trial. See page 123, lines 8-11 and lines 

22-24. Trial counsel also presented affidavits of the jury that was present 

during the first trial that clearly indicated that Appellant would not receive 

a fair trial due to publicity. Trial counsel presented to the court numerous 

newspaper articles that made an issue of how Appellant's first trial "did not 

render justice," and how the people and the "Aiken Standard has full 

conviction that justice will be served." Being that the victim was an 

employee of the Standard numerous articles were run for her cause. 

3. DID TRIAL COURT ERR IN FAILING TO GRANT APPELLANT'S MOTION FOR A CHANGE OF 

VENUE? 

Appellant contends that the trial court erred in failing to grant Appellant's 

6 



motion for a change of venue, when there exists a strong possibility that 

Appellant would not get a fair trial, as his first trial was a mistrial. 

FACTS 

Trial counsel also presented affidavits of the jury that was present during 

the first trial that clearly indicate that the Appellant would not receive a 

fair tr,ial due to publicity. Appellant already had a trial that ended in, a 

mistrial. The town's only ne .... spaper ran numerous a~unts of prejudicial 

articles (See pages 22-31) condemning the murder and calling for justice to be 

served. Since victim was an employee of the newspaper, clearly a large amount 

of inflammatory articles ran in the paper. 

4. DID THE TRIAL COURT ERR IN DENYING APPELLANT'S MCJl'ION FOR A DIRECTED 

VERDICT? 

Appellant contends that the trial court erred in denying Appellant's motion 

for a directed verdict, especially .... hen the State presented no evidence 

placing the Appellant at the scene of the crime. 

FACTS 

A motion for a directed verdict should be granted by the trial judge when the 

evidence merely raises a suspicion that the accused is guilty. See State v. 

Buckman, 555 S.E.2d 402. Like .... ise, .... hen the evidence simply allo .... s the jury 

to engage in speCUlation regarding the guilt of the accused, the trial court 

judge is required to grant the motion for, a directed verdict. See State v. 

Walker, 562 S.E.2d 313 (2002); State v. Mitchell, 535 S.E.2d 126 (2000); See 

also State v. Sharck, 322 S. E. 2d 450. Evidence was insufficient to convict 
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when the only evidence placing defendant at the scene of the crime was a 

statement by co-defendant; the State clearly had no evidence putting Appellant 

in the car or at the crime scene. See page 336 lines 21-23 and page 337 lines 

1-6. 

5. DID THE TRIAL COURT 'ERR IN ALLOWING THE STATE TO PRESENT TO THE JURy A GUN 
. 

AS DEMONSTRATIVE EVIDENCE WHEN IT HAD NO RELEVANCE TO THE CASE AT HAND? 

There was no evidence showing the defendant owned a 7.62 caliber weapon and no 

7.62 weapon was found. Cumulative prejudicial effect of 7.62 caliber weapon 

being shown to the jury outweighed the· probative value of evidence in 

prosecution for murder committed by a weapon that fired a 7.62 round. 

Defendant was not in possession of any weapon that fires a 7.62 round. No 

evidence was introduced showing the Appellant ever owned or used a 7.62 

caliber weapon and no such weapon was found. Appellant contends based on the 

record (page 353) in this case the gun should not have been presented to the 

jury because the cumulative prejudicial effect of the enumerated evidence far 

outweighed its probative value. 

During Appellant's trial, the State called agent Ira Parnell to testify as 

a firearm identification expert. The State acknowledged that this weapon was 

not the weapon used. The SLED report stated that, "based on the general rifle 

firing characteristic size 11, 12, and 14, a list of firearms an9/or origins 

of firearms that might have fired these items but is not limited to the 

following:" (Tr., page 343 lines 16-25, page 345 lines 6-13). See State v. 

McConnell, 350 S.E.2d 179 (1986), State v. Alexander, 377, 401 S.E.2d 146 

(1991) • 
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6. WAS APPELLANT PREJUDICED BY THE STATE'S MISCONDUCT IN VOUCHING FOR THE 

CREDIBILITY OF ITS WITNESS AND ITS PREJUDICIAL REMARKS. IN ITS OPENING AND 

CLOSING STATEMENT? 

Appellant contends he was prejudiced by the State's misconduct in vouching for 

its witness and labeling the Appellant's story as "unbelievable," and stating 

that Appellant is guilty. 

FACTS 

In the State's closing statements, the State clearly stated that "well, he 

just needs to sit down, because the State has shown us beyond a reasonable 

doubt that this man is gUilty. n (Tr. page 667 lines 12-16.) Further, the 

State vouched for its witness when the State stated that, "Joe Brqwer has told 

the truth from day one," (Trial, page 670 Line 5) "because you know he is not 

a liar." (page 671 lines 5-7). This after Joe Brower had testified to two 

different statements at trial. Then the State said, "Cornell Tyler has an 

unbelievable testimony." (page 673, lines 9-10.) It was also improper for the 

State to say defense witnesses were liars or not telling the truth (page 701 

lines 22-25; page 702 lines 23-25; See also pages 671-705). See u.S. v. 

Smith, 982 F.2d 681~84 (lst Cir. 1993): u.S. v. Thomas, 246 F.3d 438, 439 

(5th Cir. 2001). 

7. IS THERE SUFFICIENT EVIDENCE 'ID UPHOLD THE GUILTY VERDICT WHEN THERE WAS NO 

EVIDENCE, ONLY STATEMENTS OF A CO-DEFENDANT PLACINGAPPELLANl' AT THE SCENE OF 

THE CRIME? 

At the close of the State's case, trial counsel moved for a directed verdict 
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(Tr. page 475, lines 16-17). The rrotion was denied. At the end of the 

defense's case, counsel again moved for a directed verdict based on the 

sufficiency of evidence. The motion was denied. Appellant contends that this 

was error. (See Corpus Juris Segundurn, page 998 and State v. Buckman, 555 

S.E.2d 402.) 

FACTS 

It has been held that the declarations of a co-conspirator or co-defendant can 

have no greater force than the testimony of an accomplice or co-defendant, and 

hence evidence of statement of a co-conspirator or co-defendant tending to 

inculpate the accused is not, in the absence of corroborative evidence, 

sufficient for a conviction. Unless corroborated, statements of a 

co-conspirator or co-defendant tending to inculpate the accused are 

insufficient to justify conviction. 

The State presented no evidence that Appellant was in the car or even at 

the scene of the crime, and only used the statements of a co-defendant to 

convict him with no corroborative evidence. 

8. DID THE TRIAL COURT ERR IN CHARGING THE JURy WITH THE 

HAND~F~NE, -HAND-OF-ALL n AS AN ACCESSORY AIDER AND ABE'ITER n PURSUANT 'ID S. C. 

16-21-140 POR OFFENSES OF MURDER AND ABWIK? 

The Appellant contends that the hand of one, hand of all was an erroneous and 

ambiguous jury instruction. 
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FACTS 

Prosecution failed to properly aUege or prove a conspiracy of accessory 

theory under which all defendants could be found guilty or not guilty. Had 

the State charged defendant wi th conspi racy, it then could have pursued a 

conviction against both defendants under the hand of one, nand of all theory. 

Under this theory, one who joins with another to accomplish an illegal purpose 

is liable criminally for everything done by his confederate incidental to the 

execution of the common design and purpose. State v.Woomer, 276 S.C. 258, 277 

S.E.2d 696 (1981). To admit evidence under the theory, the existence of the 

common design and the participation of the accused against whom the evidence 

is offered. should first be shown. However, the State didn I t charge the 

defendants with. conspiracy, so this approach was unavailable at trial. 

However, the State never presented any evidence that. the defendant and 

co-defendant had joined with another to accomplish an illegal act. The State 

didn't even show prior knowledge that a crime was going to be committed: 

however, the State must prove beyond a reasonable doubt by competent evidence 

of that theory that the hand of one is the hand of all. See State v. Austin, 

385 S.E.2d 832, State v. Leonard, 355 S.E.2d 270. 
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STATEMEN1 OF ISSUE ON APPEAL 

1. Dld the trlal court commltted reverslble error fallIng to 

properly VOlr dIre the Jury? 

2. Dld trlal court erred fallIng to grant appellant's motIon for 

a change of venue? 

3. DId the trIal court lacked Jurlsdlctlon over the cause as there 

IS no Ind1ctment from the grand Jury at the tlme the Jury was 

sworn? 

4. DId the trIal court erred 1n denY1ng appellant's motlon for 

a d1rected verd1ct? 

5. D1d the tr1al COlirt erred In allowlng the State to present to 

the Jury a RInko 7.62-by-39 mI11Imlter assault rlf~l as demostratlve 

eVldence when It had no relevancy to the case at hand? 

6.Was appellant preJud1ce by the State's mlscoriduct In vouchIng 

for the cred1b1l1ty of It's WItnesses and 1t's preJudIc1al remar~ 

1n It's openIng and closlng statements? 

7. DId the trIal court commItted reverslble error charg1ng the 

J~ry wlth "the hand of one the hand of all? 

8. DId the State commlt prosecutorla1 mIsconduct when the States 

maln WItnesses were placed all 1n one room to plan and colobarate 

theIttestImony; 

9. D1d the tr1al court erred ~n allow1ng the State to Introduce 

testImony about the th1ckness of the metal of the truck bed when 

there 1S no ~R1dence that the second vIct1m was shot w1th a gun 

that f1red a 7.62.-by-39 mIl11mlter? 

10. Should the trlal court Judge have granted appellant's motlon 

for a reconsldaratlon to run appellant's tIme concurrent? 

11. Is the eV1dence suffIc1ent to uphold the appellant's convlct1on? 

3 
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STATEMENT OF FACTS 

On January 7 through 10,2008. Cornell Tyler, Jr., stood trlal 

ln Alken County, before Judge Cllfton Newman and a J,ury, on 

lndlctments charglng hlm ~lth murder, assault and battery wlth 

lntent to klll, and posseSS10n of a flrearm durlng the 

commlSS10n of a vl0lent crlme. The State alleged that Tyler flred 

ona newspaper dell very truck woundlng the passenger and kllllng 

the drlver. The State key wltness was Edward Walker, who testlfl~ 

that he was "[l]aYlng on top of the car on the sunroof", durlng 

the hlgh speed chase and that Tyler was lnslde ,the vehlcle 

shootlng. Tr.p.201,L.3-p.202,L.13. Tyler testlfled that he 

was ln hlS house and that he has no knowledge of the lncldent. 

Tr.p.566,L.22-24. 

The Jury found Tyler gUllty' as charged and the J~dge lmposed 

consecutlve sentences of thlrty(30) years for the murder,twenty 

(20) for the assault and battery wlth lntent to klll and flve 

(5) years for posseSSlon of a flrearm durlng the CommlSSlon of a 

vlolent crlme. 

On May 4,2009 Tyler's appellant counsel Joseph L.Savltz,III 

flIed an lnltlal "Anders" brlef, and a motlon to be rel1eved as 

counsel, a flnal "Anders" brlef was submltted, ThlS pro-se 

brlef now follows. 
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ISSUE(l ) D~d the trlal court commltted reverslble error falllng 

to properly VOlr dlre the Jury· poul? 

The appellant contend, that trlal court commltted reverslble 

err 0 r fa 1 11 n g top r 0 per I y VOl r It"\. ret h e J II r y [J (,' ) 1 a s to. p r f> - t r 1 r\ 1 

I'll to 11 C 1 t y, the t r end ere d a p p e 11 ant's t r 1 a 1 un fa 1 r den y 1 n g 

a p p e 11 ant h 1 S 6 t ham end III e /I 1 II g I. L L LI rt f '" • r lal one that lS 

gU81antee by the 14th amendment Due Process Clause. 

TrIal counsel presented to the trIal court,numSFou8s news paper 

artIcles that made an ~ssue on how 1n dvvelldnt's fLr~t trlal 

Just1ce was not ~erved, and how the people and the A1ken Standard 

has full convlclJlln thc:\t Jusl.tC'.· w. 1 :: 1)1- ",I-rv,~"l. The vIct1m was 

an employee of the AIken Standard, and the paper ran numerous 

artlcles up and durlng the appellant's tr1al. 

"J • \1 the trlal court an aff1davlt 

of a Jur,r that was on appellant's 1st trlal. The affldaviL 

due l tI t h t:' a m 0 u n t 0 f neg a t 1 V e pub 11 c 1 t y • The t r l cl 1 ,_, "II I 

) 

not ask any of the potentlal Jurors If they were aware of 

appellant's 1st trlal. Tr.p.123,L.22-25. 

• l 
II I tI 

It 1'5 rever 61 b 1 e err 0 I W her e til e l r • -iJ J u d g e f d • 1 edt 0 que ~ 1 Ion 

potentlal Juros about appellant's 1st trlal when large amount 

(If neg d t 1 ve pub 11 c J t y W d S b (- I 1\ & ~ f 01 r? r f' r' and pub 11 C till) n) 0 h 

ca 11 ~ n g for "J us t 1 C e " for the dec e dell t. Pot F> n t • n 1 J u r () I '> C 0 U 1 d 

h a \' e f fI r m e dan (11' 1 III on t h d 1 J us t J C" .... <I., n 1I 1 S e r v e d bas (:' d (In the 

fact 1st trlal was a mlstrlal. Furlh.-.ClIIO( .... the court prevented 

tr1.al counsel from brlnglng to the all.'ntJ.on Clf th~ J \lry tllc1! 
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the n· was 1 n fa eta 1 s t t r 1 a 1 and t h d t J U ~ t 1 C.. wa S J n f,; (t ::: I~ r • ,_ d 

becaUge those responslble has ddmltted thelr gU11t. See Tr.p123, 

L.l-lb,p.122.L.7-)~. 

Has e cl () fI t l. ': f lilt r <I \. am 0 u n t 0 f n e ~ a t 1 ~ (~ pre sst hat a p p e 11 ant's 

tr1al genarated and the tr.ldl C(IIlrL' ... ft111f1r,o. to properly vo~r 

Ihre the Jury pool, 1t lS rever<:'lolp I-'rror _" -t1l" .. d Jury so 

cont8ullllAtt-'d hy tlle negatlve press to declde the fate of the 

appellant 1n v10latlon of the appelldnt's 6th amendment Tlghl ttl 

c!I falr tr1al and 14th amendment Due Process Clause. There'ty 

dlJI,,-1JcI1Il 's COn\lctlon must be set ds~de. 
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ISSUE(2). Dld trlal court erred fallIng to grant appellant's 

motlon for a change of venue? 

FACTS 

Trlal counsel made request for a change of venue pursuant to 

S.C.Code.Ann.§17-21-8. Appellant's 1st ~rlal was 1n November 2005 

the Jury de~lared a mlstrlal. As a result appellant's trlal counsel 

had an opportunlty to speak wlth Cathrlne Thomas,a Juror that 

served on the appellant's trlal. A copy of her affldavlt was 

submmltted to the trIal court, concernlng what had accured durlng 

dellbaratl0n In the Jury room. 27 artIcles plus numerous 

edItorIals were presented to the trlal court that were stlll 

belng publlsh durIng the tlme of appellant's 2nd trlal In 2008. 

At least 25% of the Juror pool those that steped foward stated 

they had "some exposure 'to the case". 

DISCUSSION 

Appellant contends, that trlal court erred, fall1ng to grant 

appellant's motlon for a change of venue, when there eXlst a 

s t ron t po s S 1. 1, 1. 1 1. t y t hat a t' P E' 1 1 <I n t "10 L! 1 II not get d f, 1 r t r \ a 1 • 

The town's ne~spaver "Thp A1.lp" Standard" ran numerous amount of 

prejUdICIal artlcles call1ng for Justlce to be served. The vlctlm 

was an employee of the "Standard". It eXIst that many people In 

town would have read the paper. Due to the amount of negatlve 

publlClty there eXlst a substantIal Ilkelyhood that many members 

of the Jury pool read about the case, and had formed an oplnlon 

on the Issue of gUIlt. 
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Affldavlt submltted by Juror from appellant's 1st trlal. 

lndlcated that based on her experlence on appellant's trlal 

the amount of preJudlclal and statements made by the Juras. It IS 

clear to her, that appellant would not reCleve a falr tr1al. 

ThlS affldavlt contalns 3 major of 1mportancE' to the cll(\n~,= "f 

veil.!'. (1)ls the abl1lty of the appellant to reC1eve a falr trlal 

There are essentlaly two newspaper that cover the area where the 

crlme accured. The vlctlm worked for "The A1ken Standard" one of 

the newspapers. After the Incpdent there were a serles of artIcles 

that catplogued what happened. and dIfferent of opInIons as to 

what should happened as a result of the vlctlm death. 

There have been no fewer than 27 art1cles publIsh and numerous 

edltorlAls from cl~lzens throught callIng for Justlce. At least 

25% OF THE JURY pool have read those. artlcles and edltorlal~. 

Cathr1ne Thomas express her concerns about appellant reclevlng, 

a falr trIal based on: Durlng dellberatlon the Jurors talked 

about the dIfferent th1ngs they had read about the case, and 

thelr oplnlons about those thlngs. There eXIst base on what was 

submltted 1n the newspapers Juros that could poss1bly w1thho1d 

Informatlon of bIas from the court, as wlth the Juror who WIth 

hold that she was related by marrlage to the sherrlf. The affIant 

mentloBs that based on her experIence the appellant could not 

get afalr trIal. 

Where potentIal Jurors have read of or heard preJud1clai 

publICIty a trIal Judge should enqu1re Into the nature and extent 

of the exposure, to ptove Juror partlallty appellant msutshow 

that the publlClt~ eIther or actually . \ 
prejUdIced a Juro~ or 
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that the publlClty elther or actually preJudlcpd a Juror or 

pervaded the proceedlngs that It ralsed a presumptlon of Inherent 

preJudlce~ See Shappard v. Maxwell 384 U.S~ 333(1966). Appellant 

presented to the trlal court one Juror who on her own steped 

foward after appellant's 1st trlal, and based on her experlence 

felt that appellant could not get a falr trlal, becausE' (If tilt­

dlOOII)lt , r publlClty that has preJudlce the Jurors agalnst the 

appellant. 

The Cour~ noted In Shappard (supra) that; "where there 1S a 

reasonable llkelyhood that preJudlclal news prlor to trIal wlil 

prevent a falr ~rlal, the Judge should contlnue the case untIl 

the threat abase, or transfer l~ to another county not so permea~d 

wlth "publlClty". 

[a)rdinarlly the effects of pre-trlal publlcity on the pool 

from WhlCh Jurors are drawn IS determlned by a careful and 

searchlng vOli dlre. Clearly trlalcourt dld not conduct a 

"careful and searchlng" VOlr dlre, due to the fact that trlal 

Judge faIled to questlon the Juror pool about appellant's 1st 

trlal. See Tr.p.123,L.22-25. Not quetloning Juror pool about 1st 

trlal was error due to the amount of publIClty caillng for 

JustIce for the decedent and the amount of editorlais callIng and 

preSSIng for a "conVIctIon". 

Although Jurors need not be completely Ignorant of the facts 

and Issues a trlal Judge [m)ust assess the Juror's oplnions to 

determlne whether the Jurors can Impartially decIde the case. 

9 



· In Irv1n v. Dawd 366 U.S. 717(1961) where petItIoner was 

convIcted of murder follOWIng a tr1al that was extens1vely covered 

by the news media and "arous~d" great eXCitement and 1nd1gnatlon, 

the trlal Judge granted a change of venue. 

Appellant's Circumstances mirrors Dawd (supra) on all four feet. 

There was extensIve coverage of th~ crime that 1f effected the 

appellant's 1st tr1al enough to make a Juror come foward and 

speak out against the unfa1rness and the b18sness of some Jurors 

based on what they had read. 

Where pub11C1ty of a case 1S so much as to contaminate the 

Jury pool as 1n th1S case 1t IS the duty of thecourt to grant a 

change of venue. 

Appellant was denied hiS right to a fair and Impartial Jury 

tr1al when the appellant was forced to go to trial With a Jury 

that was tinted by the amount of negative publlC1ty generated by 

the town's newspapers. The Jury pool would have for over one year 

been bambarded With numerous prejudiCial articles on the case 

therby having a ~redlspose opln10n as to the appellant's gUilt. 

Den1al of Appellant's motlon for A change of venue IS reversible 

error and appellant's convlct1on must be set aS1de. 
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ISSUE(3). D1d the tr1al court lacked Jur1sd1ct1on over the cause 

as there 1S no IndIctment from the grand Jury at the tlme the Jury 

WAS SWORN? 

FACTS 

The State lost the orIgInal lndlctment[s] and wanted to use 

copy of fIrst lnd1ctment[s] to proceed to trIal. The State asked 

the appellant to consent to the usage of the "copy". The face of 

the IndIctment[s] alleges that the .Grand Jury convened on AprIl 

17,2006. The body of the 1ndIctment[s] seems to suffICIently 

alleges the offenses. The back of the IndIctment[s] as to the 

"actIon of the Grand Jury" IS blank, and does not show whether t~ 

the Indictment[s) were true bllled ~r not. 

DISCUSSION 

Appellant contends, he was denled hlS 5th,6th,and 14th amendment 

rlghts and a falr trlal when he was trled on an IndIctment[s] th~ 

d1d not come from a Grand Jury. DenYIng the trlal court Jurldlctlon 

over the cause. 

The 5th amendment reqUIres that prosecutIon for a serIOUS crlme 

"may only be InstItuted" by an IndIctment "from a Grand Jury". 

See also S.C.Const.art.I§ll; State v. Lazarus 6S S.E.270, S.C~ 

Code.ANN.§17-19-10-20.(198S) Compare e.g. State v. MItchell l(ls. 

c.I.)267 (1792) and S.C.const. art.3§2. Wh1ch reqUIres that 

serIOUS cr1mInal case come before the court of general JurIsdIctIon 

"through the medIum of a grand Jury by IndIctment. 
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In State v. Hann 12 S.E.2d 720(1940) the court held that; 

"Grand Jury presentment IS needed for trIal". S.C.Const.Art.I§11 

requIres the presentment of a grand Jury as a cond1tlon precedent 

to the trIal of a crIme, except for certa1n m1nor offenses. The 

grand Jury IS a constItuent part of the court and wIthout Its 

presentment the court has no JurIsdIctIon over the ca~se. 

The court In Russel] v. l/nlted Stl"ltes 369 U.S 749, 7h3-704(1962) 

explaIned that "t~e very purpose (If the reqUIrement that a lIIan be 

Ind1cted by a grand Jury l~ leI 1Imlt hl~ Jf>op,'ldy to offenses 

charged hy a brOUP of hIS felln .. • cItIzens [alct .lJl~ .lnrl"'llf;'II1f'.,t 1 'j 

of eIther prosecutIng attnrne) or Judge. ThIS fundamental 

per::.()n~ accused of publIc offenses upon Just groul)..1c: hUl dlC:cl 8-

d means of protel.ll ng the c1t1zen of unfoun,1t·n ~CC ,,~;.t • e,,\~. 

w h e l her 1 t com e s fro m the g 0 v ern men t tor b ~ IH C) III !> t F> .1 1 ) .> p C! r tIS 1.\ 11 

paSSIon or prIvate enmIty." The grand Jury IS therF> to ~fforrt a 

e '''''-. See also U.'l. v. Cox 

34 2 F. 2 d 1 h 7. H 8 S. Ct. 1 7 6 7, S t .1 r CJ n e v. U nIt e d S tat e s 80S. Ct. 2 7 ( J 
.J 

r h e J (:' f 0 f I'. lilt to Jl t t-' n t 0 f the c h a r g e as .... e J J {l S t h I~ d t-' (; I .... () It 

to Chl'H&f-J at alJ 1S entIrely up to the grAn~. Jury. The &rd1111 J1lry 

I) > L ~ " ..... .: l... 1....1 I., ( \. \ J f I"" I • J r' t I J f .. I /- '" • 

A s tot h e 1 n S l rt () • C d - I I the a p pel 1 ant's 1 n d 1 C t men t [ s] doe s not 

1ndIcate that the grand Jury d1d In fact pass on the appellant's 

1nd1ctment[s). The State alleged that It had lost the orIgInal 
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and therefore wanted to u~ed a copy of the ~r~glna1. Appellant 

contends, that the copy fa~led to demostrate that the or~glna1 

lnd~ctmentls] were also true b~lled by the grand Jury. In absence 

of show~ng a true b~lled lnd~ctment a hearIng must be held to 

determlne whether the appellant's 1nd1ctment[s] were true b~lled 

by a grand Jury, pursuant to State v. Gr1m 533 S.E.2d 329(2000) 

Anderson v. State 527,S.E.2d 616(Ct. App. 2000) and Statl§' _v. BuItron 

457 S.E.2d 616(Ct. App.1995). 

Fal1ure of the ~nd~ctment to show actlon of the grand Jury IS 

clear v1o1at1on of the standard of our const1tutlon and that of 

Due Process as guarantee by the 14th amendment of the U.S. 

constltut1on. 

Because appellant has been convIcted on an Ind1ctment wh~ch 

dId not come from the grand Jury. ThIs rIght cannot be waved 

1t 1S a prerequlslte to trlal In fact wIthout an 1ndIctment from 

the grand Jury there can be no tr1a1, [except for some mInor 

offensesl. The record does not conta~n any record of a va1ld walver 

of presentment. Whlch appellant could not do. By taklng a trlal 

appellant demand the r1ghts attached to the rlght to a falr trlal 

that are guarantee by the 6th and 14th amendments,and those of 

the 5th amendment as well as S.C.Constltutlon Art1c1e I§11;that 

I(l)the 1ndlctments come from a valId grand Jury, (2)and that he 

be gIven a chance to repel or rebut the charges.: The appellant· 

has a r1ght to be trIed only upon an 1ndIctment from the grand 

Jury. See Munn v. State 357 S.E.2d460, Due process requIres no 

less. 
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Therefore, Appellnnt reqUire a hearlng to determine whether In 

fact the lndlctment[s] were true billed by B valid grand Jury. 

A fact the a~pellant contends canno~ be proven. Thereby appellant 

request that his conviction be set aSide due to violations of his 

5th, 6th, and 14th amendment of the United States Constitution 

and of his S.C.Constltutlon ArtlcleI§11 and statutory requirement 

§17-19-10 through-20. 
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ISSUE(4). DId the trIal court erred In denYIng appellant's mot10n 

for a dIrected verdIct? 

FACTS 

TrIal counsel moved at the end of the State presentatIon of 

Its case for a dIrected verdIct. Tr.p.475,L.16, and at the end 

of the defense presentatIon Tr.p.614,L.l1 

DIS(,\f~~JUN --- ----- ..... --

Appellant contends, that trIal court erred In denYIng appellant 

motIon for a dIrected verdIct, when the State presented no 

eVIdence plaCIng the appellant at the scene of the crIme. 

When revIeWIng the denIal of a motIon for dIrected verdIct 

the eVIdence must be VIewed In the lIght most favorable to the 

State. And If there IS any dIrect or any substantIal CIrcumstantIal 

eVIdence reasonably tendIng to prove the gUIlt of theaccused 

State ·v. Kelsey 502 S.E.2d 63 

A motIon for a dIrected verdIct should be granted by the trIal 

Judge when the eVIdence merely raIses a SUspICIon that the accuse 

IS gUIlty. LIkeWIse when the eVIdence SImply allow the JU~y to 

engage In speculatIon reguardlng the gUIlt of the accused, the 

trIal court Judge IS reqUIred to grant the motJon for a dIrected 

verdIct. See State v. Walker 562 S.E.2d 313(2002), State v. 

MItchell 535 S.E.2d 126(2000) see also State v. SHrock 322 S.E.2d 

450. 
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At trIal the State establIsh that; the VIctIm was shot and 

one kIlled wIth a hIgh powered gun that flred a 7.62-by39 mIll. 

bullet. (2) The co-defendants were Indeed there and commltted 
r 

theact, by theIr confessIon and wIllIngness to plea gUllty. 

VarIOUs experts testlfled that the vlctlms were shot by a hlgh 

calIber weapon and that the vIctlms were shot from the back. 

Flnger prlnt anallsys showed that the flnger prInt found InSlde 

the car belonged to the appellant's co-defendants. Foot prlnt 

found where the IncIdent started belonged to Mr. Walker the 

appellant's co-defendant. 

The appellant comlng Into the court IS ~lothed wlth the 

presumptl0n of Innocence. He does not have to prove that he IS 

not gUIlty of the murder and Abhan. On the other hand the State 

by lssulng an Indlctment and brlnglng the case to trIal assumes 

the burden of prOVIng appellant's gUIlt beyond a reasonable doubt 

The State faIled to present ~any eVIdence" to warrant that 

fIndIng. The lower court IS only concerned wlth the eXIstence or 

no eXIstence of eVldence, not wlth ItS welght. State v. Edwards 

379 S.E.7d 888(1989). Because It IS the Jury who must welgh the 

eVldence, but when there IS an absence of eVIdence It becomes 

the duty of the trlal Judge to dIrect a verdlct.and a correspondlng 

duty IS Imposed on thlS Court. 

The eVIdence presented by the State In the Instant case may 

ralse a SUsplCl0n of gUllt but It does not pOlnt, concl~slvely 

pOlnts, nor to a moral certaInty nor beyond a reasonable doubt to 

the gUllt of the appellant. 
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The State assumes the burden of prov1ng that the appellant was 

at the scene of the cr1me and that the appellant and noone else 

comm1tted the offense. The appellant contends the State d1d not 

meet thls burden. 

Flrst; there lS no eVldence placlng the appellant at the scene 

of the cr1me. (2) Flnger pr1nt expert could not obtaln any latent 

prlnts belong1ng to the appellant ln the veh1cle alleged to have 

benn used. (3) No flnger prlnt were found on the shell cass1ng 

found near the scene. (4) Flrearm exam1ner testlf1ed that there 

lS numerous guns that could have f1red the 7.62-by-39 m1111mlter. 

(5) None of the weapons that could have f1red the spent shell 

were found at the appellant's home or on h1m. (6) The shoe prlnt 

found where "someone" approched the vlctlms veh1cle belonged to 

Mr.Walker. 

The co-defendant's statements relled on by the State does not 

1n 1tself constltute posltlve proof of the facts and Clrcumstances 

alleged by the State. proof WhlCh reasonably tends to prove gUllt 

or from Wh1Ch gUllt may fa1rly and log1cally deduced tothe 

excluslon of any other hypothes1s. State v. Stewart 295 S.E.2d627 

The co-defendant's statement merely create a "SUsplclon" that 

the appellant was gUllty. 

"SUsplcl0n" lmplll's a bellef or op1nlon as to gU1lt based upon 

facts and Clrcumstances WhlCh do not amount to proof. Furthermore 

lt 15 not sufflc1ent that an acompllce 1S corraborated as to tlme 

and place and C1rcumstances of transact10n, [I]f there lS noth1ng 

to s how any con n t' ell n \, () f t J Ii- cl ... f ... ,d 3 n t the r (.> '" 1 Lit, ,""''' ~ I • ( a 

statE>IRPnt of acompllce. See State v. Martln 
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As Shrock, (supra) 1S the standard for the propos1t1on that a 

con v 1 C t 1 0 n w 111 not S tan d w her e l J 1<:' I ,= I'" rl C om pie tea b sen t 0 fan y 

"competent eVidence". Therefore, appellant's conv1ctlon cannot 

stand pursuant to Shrock. 

The State has under taken to prove that the appellant and h1m 

only shot, and k1lled the v1ctims, that the appellant was inS1de 

the veh1cle that chased the v1ct1ms car, that lt was appellant 

and hlm only that ran up to the vlct1m's c~r when 1t approached 

h1S res1dent. None of these facts alleged were not proven and 

taken together does not conclus1vely p01nts to the appellant to 

the exclus10n of any other hypothesls. 

It 1S not suff1c1ent to establ1sh a probablllty of gUllt 

arls1ng from the doctr1nes of chances, that the facts alleged are 

true. State v. Man1S 51 S.£.2d 320. OutSide the co-defendant's 

statements Wh1Ch does not 1n 1tself constitute as proo,f, the 

State presented [n]o eV1dence that the facts 1n the 1nd1ctments 

the State has under taken to prove was comm1tt~d by appellant to 

the exclus10n of any other reasonable hypotheSiS. See Stewart 

(supra). 

Therefore, the tr1al court erred when1t falled to d1rect a 

verd1ct 1n favor of the appellant. Therefore thiS Court must 

dlrect a verd1ct ln favor of the appellant pursuant to Shrock 

or vacate appeilant's convict1ons. 
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ISSUE(S). Did the tr~AI coulL ~rt~~ In allowing the State to 

present to ttl~ Jury a Rln~u 7.~2-Ly-3° mllllmiter assultrlfel 

as demostratlve eVidence when It had no relevancy to the case at 

hand? 

FACTS 

During appellant's trial the State called agent Ira Parnell to 

establish as a firearm expert that; (1) the bullet that killed 

one victim and Injured another was a 7.62.-by-39 mllllmiter round 

and that there eXist numerous other weapons that could have fired 

the said round, one ot which was the Rlnko assault rlfel. The 

state acknowledged that the weapon shown was not the weapon used. 

Tr.p.343,L.16-2S, p.34S,L.6-13. 

DISCUSSION 

Appellant contend that allOWing the State ~o use as demostratlve 

eVidence a "Rlnko 7.62-by-39 mllllmiter semiautomatic rlfel was 

error. The weapon that was used to demostrate to the Jury was not 

relevant to establish or make more or less some matter In Issue 

upon which It directly base. See State v. Schmidt 342 S.E.2d401. 

ThiS weapon did not assist the Jury at reaching or arriving at 

the truth of an Issue, It was not relevant, and therefore 

Inadmissible. 
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Flrst; the Sta~e presented no eVldence that appellant owned a 

7.62.-by-39 mlillmlter callber weapon, and no 7.62-by-39 mlillmlter 

weapon was found. 

The cum1lltlve effect, preJudlclal effect of the R1nko [.62-by 

39 mllllmlter weapon belng shown to the Jury, out welght 1ts 

probat1ve value. The appellant was not 1n pos~ess1on nor was lt 

establlsh that the appellant ever posses a weapon that flre a 

7,62-by-39 m1lllmlter round. 

The State could have used plctures to demostrate what type of 

guns could flre a 7.62.-by39 mlillmlter round. The weapon presented 

to the Jury was only used for one purpose, WhlCh was to shock the 

Jury lnto a gUllty verdlct, clearly caus1ng appellant an unfalr 

preJud1ce. The Court have ruled ln State v. Alexander 401 S.E.?~ 

146, [u]nfalr preJudlce wlth1n lts concept means an undue tendency 

to suggest declslon on an lmproper basls commly though not 

neclssarlly an "emotlonal one". 

The appellant contends that base on the facts presented ln the 

lnstant case the(R1nko) should not have been used, and for that 

matter no weapon that could not be proven flred the fatal shot 

should have been presented to the Jury. The cumllltlve preJudlclru 

effect of the enumerated eVldence far outwelght lts probatlve 

value. 

The expert presented by the State establlsh that the round that 

lnJured and kllied the vlctlms was a 7.62-by-39 mlillmlter round, 

a shell of the same callber was found. The expert wltness establlsh 

numerous weapons could have flred that round~ See Tr.p378,L.4-12. 
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The weapon and the mechanlca use of the weapon was used to 

sbock the Jury. and n~ amount of lnstruct10n could have cured 

such error. See State v. McConnell 350 S.E.2d 179(1986). The 

court lnstructlun dld not cure the effect and devastatl0n caused 

by the demostrat1ve eVldence. The weapon use. was used only to 

shock the Jury lnto an unfalr preJudlc1al verdlct. ThlS weapon 

had no relevancy to the lssue at hand. The lssue 1S who shot 
I 

the vlctlms not what could have shot the vlct1ms. Presentlng a 

weapon that had noth1ng to do wlth the crlme. a weapon the 

defendant dld not own. dld not asslst the Jury at arr1vlng at the 

truth of the lssue and therefore lrre1evant. 

Appellant was preJudlce by th~ demostratlve eVldence and was 

denled hlS 6th amendment rlght to a falr trlal as guarantee by 

the Due Process Clause of the 14th amendment. 
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ISSUE(6). Was appellant preJudlCe by the State's m1sconduct 

1n vouchlng for the credlb1l1ty of 1tS w1tnesses and ltS 

preJud1clal remarks ln ltS openlng and closlng statements? 

Appellant contend he was preJudlce by the State m1sconduct 1n 

voucblng for ltS Witnesses and its implication that the appellant 

verSIon of the facts presented was "unbelieveable" and that the 

appellant was gU1lty. 

It IS an establlsh fact that the State may not vouched for the 

credibil1ty of lts wltness and the courts in many other Cl£CUitS 

1ncludlng th1sclrcult has overturn many cases for thlS error. 

In the lnstant case the facts are 1rrefutable, the-State 1n ltS 

clOSing arguments stated that: "well he Just needs to Sit down ••• 

the State has shown us beyond a reasonable doubt that th1S man 

1S •••• gU1lty. Tr.p.667,L.14-l6 ••• "Joe Brewer has told the truth •• 

from day one. Tr.p.670,1.5 ••• "Because you know he's not a •. 1 1df 

Tr.p.67l,L 4-7, "EVl'l' wIth Coruf-)l Tyler's unLt'lleveable ••• 

testImony" Tr.p.673,L.9-10 •••• "Forenslc 101111 colahorate and show 

you why ••• Cornell Tyler 1S •• gU1lty. Tr.p.681.L.8-9 ••• "So all of 

that is gOIng to show that they •.• are bel1eveable •• Tr.p.698,L.21-22 

"You have to give w1tnesses some •. credib1lity when they •• come 

f0101ard •• Tr.p.701,L.6-7 .. ''r suggest to you the eV1.de/lc.e thdt Mr. 

Scott came foward and test1f1ed to 1s ••• equally unbel1eveable; 

Tr.p.701,L.22-24 •• "as Cornell Tyler's •• Tr.p.701,L.24. 
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"You know a plstol lS the same thlng as a rlfel. On the street 

ltS the samethlng" •• "It's not •• bellevable". Tr.p.703,L .. 16-18 •• 

"Now lS he more bellevable than Wallow Ware •.• ls he more 

bellevable than Kendall". Tr.p.704,L.2l-25,p.705,L.1-5. 

"Corroboratlng these guys story, because they dont want to ••• 

put a llar on the stand. Tr.p.706,L.1-6. 

The Court ln Unlted States v. Garcla Guezar 160 F.3d 511-521(1988) 

clearly establlsh that prosecutors statement descrlblng defendant 

as "llars" lmproper becaus~ constltuted personal oplnlon reguardmg 

defendant's credlblilty. It lS also lmproper for the State to 

state that appellant lS,gUllty, as lt lndlcate personal bellef. 

See U.S. v. Smlth 982 F.2d 68l.684(4th Clr.1993). As lt lS also 

lmproper for the State to say that defense w1tnesses were. 

"1 lars" or not tell1ng the truth. The State cannot tell the Jury 

who to belleve. See U,S. v. Thomas 246 F.3d 438(5th Clr.200l). 

Appellant contend that, due to the numerous preJud1clai remarks 

of the State on ltS wltnesses and thelr varac1ty and the " 

unbellevable" testlmony of the appellAnt and hIs wItnesses 

clearly amounts to vouchlng of an wltness by the State And 

are Improper conduct by the State. Such mIsconduct 1S reversIble 

erro, appellant contends that th1S error requlres settlng aS1de 

hlS convlct1on. 
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ISSUE(7). DId the trIal court commItted reversIble error chargl~ 

the Jury wIth "the hand of one the hand of all" ? 

Ap~ellant contend that the trIal court erred and commItted 

reversIble error In chargIng the Jllry wlth an erro~eous and 

amblguos Jury InstructIon, of "The hand of one The hand of all". 

The appellant's defense was that he was not at the scene of the 

crIme. he was not In any way was In agreement WIth anyone who 

commItted the offense. 

The appellant was entlttled to a proper Jury InstructIon and 

the trIal court's faIlure to glve a proper Jury InstructIon along 

wlth lts erroneous and amblguos Jury charge dId ImpaIred the 

appellant's abIlIty to present an effectIve defense. 

By IndIctIng the appellant wIth murder, and abhan(assault and 

battery wIth Intent to kIll) and not IndIctIng the appellant wIth 

conspIracy. the State assumed the burden of prooving that the 

appellant and hIS co-defendant were (l)each at the scene when the 

crIme happened (2) They both commItted the crIme. See State v 

MayfIeld 109 S.E.2d 716, 724 (19590 

The State faIled to charge appellant WIth conspIracy and the 

state faIled to prove that the appellarit partICIpated In the 

crIme. 

To admIt eVIdence under thIS theory (hand of one/hand of all) 

the eXlstance of the common deSIgn and the partICIpatIon of the 

agaInst whom'the eVIdence IS offered should fIrst be show, 
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Because under thlS theory, one who J01ns w1th another to 

accompllsh an 111egal purpose lS llable crlmlnally for everyth1ng 

done by hlS co~federate 1nc1dental to the executlon of the 

common des1gn and purpose. See State ·v.Woomen 277 S.E.2d 6q6(1981 ) 

Had the State charged appellant wlth consp1racy 1t then could have 

pursued conv1ct1on agalsnt the appellant and co-defendant under 

the hand of one, the hand of all theory. 

The State d1d not charge the appellant wlth consp1racy so th1S 

approach should not have been avallable to the State at the 

appellant's t~lal. Charg1ng the Jur~ w1th the hand of one and the 

hand of all was errorneous as 1mb1guos the 1nstructlon 1mpa1red 

the appellant's ab1l1ty to present h1S defense Wh1Ch was slmply 

he; was not there nor d1d he part1c1pate w1th anyone to help 

comm1tt th1S crlme. 

The tr1al court thereby comm1tted revers1ble error 1n charg1ng 

the Jury under the the hand of one/the hand of all theory. 

Appellant's convlct10n must therefore be set 8S1de. 
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ISSUE(S). Dld the State commlt prosecutor1al mlsconduct when 

the State's maln w1tnesses were place 811 10 one room to plan 

and colobarate thelr testlmony? 

The appellant lllll ,1 t'1'" 1 I ',,- ~"1'" " I - ~ f',lr trlal under the 

6th and 14th amendment. when the State placed all thelr ~ 

wltnesses In the same room to plan thelr testlmony. when the 

State case relled only on the [k]ey wltnesses testlmony and had 

no other eVldence. See Tr.p.142.L.S. P.1S3.L.2. 
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ISSUE(9). DId the trIal court erred In alloWIng the State to 

Introduce testImony about the thIckness of the metal of the 

-truck bed when there IS no eVIdence that the second VIctIm was 

shot wIth a gun that f1red a 7.62-by-39 m1ll1mlter? 

In trIal the gun expert test1fIed that he bel1eved that the 

bullet could have traveled through the truck bed and hIt the 

VIclun tlr.Joseph Brewer. Tr.p.366,L.lS-22. 

The appellant contend that, th1S testImony was preJud1C1al, 

Ms.Dorch, the murder vIct1m was shot by a rIfel a bullet was 

recovered from her body. The State Introduce no eVIdence that 

the bullet who Injured Mr.Brewer was fIred by the same gun, 

and there IS eVIdence that someone other then the appellant had 

1n hIS posseSS1on another weapon. 

AllOWIng the expett WItness to opInIoned that Mr.Brewer was 

hIt wIth the same cal1ber bullet that k1lled Ms. Dorch waserror 

and prejUdICe the appellant. 

., 
ThIS was reversIble err6r and the appellant s ABWIR should be 

overturned. 
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ISSUE(10). Should the trlal Judge have granted the appellant's 

appellant's motlon for a reconsldaratlon to run appellant's 

tlme concurrent? 

The appellant contend he was denled Due Process and Equal 

Protectl0n under the law, wl,en hlS co-defendants recleved, 

novl0lent sentences for the same offenses that appellant was trl~ 

for. 

The appellant was foundgullty of murder and ABWIK, and possesmon 

of a weapon durlng a vl0lent crlme. The appellant's co-defendants 

went to court the next week and Mr.Ware got 15 years novl0lent, 

Mr.Walker got 10 years nonvlolent. After thlS fact became known 

to the appellant, appellant motloned the trlal court for 

\ reconsldaratlon, hlS motlon was denled. 

Appellant contends that" thlS denled hlm Equal Protectlon under 

the law. Slnce the Sta~e made clear that appellant's co­

defendant's were gUllty of the same offense then appellant 

should have recleved a concurrent sentence at least. 

ThlS court should reconslder the facts and grant appellant 

hlS Equal Protectlon under the law and remand for new sentenclng. 
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ISSUE (11) Is the eVldence sufflclent to uphold the appellant's 

convIctIon? 

Appellant contend that there IS Insufflclent eVldence to 

uphold hIS convlctlon, and that the State faIled to place hIm 

at the scene of the crlme and therby the State falled to meet 

It'S burden of beyond a reasonable doubt. (SEE ARGUMENT 4) 
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CERTIFICATE OF SERVICE 

I, Cornell D.Tyler, do herpt,} slolear UfJ~"r the pE'nalty of law 

that I have placed thIS [Pro-Se Brlef] In the U.S, Mailroom here 

at Lee Corre~tlonal InstItutIon, wlth suffIcIent postage affIxed. 

Thus, the saId document[s] were placed In the mallroom and 

addressed to the perSOlt[s] whose names and a~tre6ses appear 

below. 
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Respectfully SubmItted 

/s/ ~ ~v= ";,;>kJ':> 

Cornell D.Tyler#326023 

4UG 0 5 2009 

SC Court of Appeals 



STATE OF SOUTH CAROLINA 

IN THE COURT OF APPLALS RECJElLVED 

L\llC (I 5 ?009 
Appeal from A1ken County 

SC Court 01 Appeals 
Cl1fton Newman, C1rcu1t Co~rl Judge 

THE STATE, 

RESPONDENT, 

v. 

CORNELL D.TYLER 

APPELLAtH, 

OBJECTIUN TO COU~SEL'S MOTION TO BE RELIEVED 

COMES NOW, Cornell D.Tyler, pro-se before th1S Honorable 

Court. Ask1ng th1S Court to deny appellant's counsel's mot10n 

"To be r e 11 eve d a::. co U n Sf''' I h a <;; f:! (IlL I 1 ~ foIl ow 1 n g : 

1. Appellant counsel argue an lssue that has not been ple~erved 

f (I r a jJ jJ '': d 1 • 

1. A P pella II las a ] d Y In ,HI has CI t t e III pte iI I (I (", r ~ Ij t:.. I' • ( '':- • 1 S sue s t h Ii t 

h~\e been vreserve for the record. 

Appellant, now ask th1S Court 1n the 1ntere~t of JustJce to 

den y mot 1 0 n "T 0 her ell" " I" I~ "," _ •• " - 1" ~ •. I' - I mer 1 t .1 0 U S 1 S sue 5 

be ar~ue hy cil/polnted appelJ ate CClIlll,,"pl. 

/s/ ~-r:~ 
ThIS 4th day of Augst. 2009 Cornell D. Tyler#32602 3 



Cornell D.Tyler#32b023 

Lee Corrl~_'. Tn.;;; .. 

Kershaw South 2111 

990 Wlsacky HIghway 

BIShopvIlle S.C.29010 

August 4th,2009 

To the Honorable Clerk of 

Court. 

Kenneth A.Rlchst~d 

State of South Carollna 

P.O.Box 11629 

ColumbIa S;C.2Q2l1 

Re: State V. Corllell 'lyle! 
J 

Dear MrRlchstad. 

RlEClEJ[VElD 

ll.UG (I 5 2009 

SC C Ourt of Appeals 

FInd Inclose my pro-se brIef, would you please fo~arrl a COP) 

to dll Pdrt ... ::, Involved, I'am at this LII1e unable to obtaIn 

or make cop~es. Would you at your earllest conVlnlance Inform 

me of the cost to your offIce to get a "flled"stamp copy for 

my record. 

I t han kyo U 1 n d \~ '\ <.J nee f n r you r t 1.11) e d l\ d <. \.111 ... I dar at III n I n 

matter. 

Re"peclflilly Yours 

/ s / Qyvt\.LLA- -r ~ 
Cornell Tyler#326023 



STATE OF SOUTH CAROLINA 

. C ~, " .. 'f\ '1 1L 
, 1I, ..... ni} I 

R lBClElIVED 

JUN I 7 2009 

fN THE COURT OF APPEALS SC Court of Appeals 

Appeal from Aiken County 

Clifton Newman, Circuit Court Judge 

THE STATE, 

RESPONDENT, 

v 

CORNELL D TYLER, 

APPELLANT 

FINAL ANDERS BRIEF OF APPELLANT 

JOSEPH L SAVITZ, III 
Chief Appellate Defender 

South Carolina CommissIOn on Indigent Defense 
DIVI<;1011 of Appellate Defense 
PO Box] 1589 
Columbia, S C 29211-1589 
(803) 734-1343 

Kn'OKNEY FOR APPELLANT 
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STATEMENT OF ISSUE ON APPEAL 

The trial Judge committed reversible error when he neglected to Instruct the JUry on the 

defense of alibi 
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STATEMENT OF FACTS 

On January 7 through 10, 2008, Cornell Tyler, Jr, stood tnal m AIken County, 

before Judge Clifton Newman and a Jury, on mdlctments chargmg hIm wIth murder, assault 

and battery wIth mtent to kIll, and possessIOn of a firearm dunng the commIssIon of a 

VIolent cnme The State alleged that Tyler fired on a newspaper dehvery truck, woundmg 

the dnver and klllmg the passenger Its key wItness was Edward Walker, who claImed that 

he was "[I]aymg on top of the car, on the sunroof," dunng the hIgh-speed chase and saw 

Tyler finng from the back passenger wmdow ROA p 201, Ime 3 - p 202, Ime 13 The 

defense contended that Walker hImself was the perpetrator ROA p 662, lme 22 - p 663, 

Ime 1 When the shootmgs occurred, Tyler testIfied, "I was m my house" ROA p 566, 

Imes 22-24 He accused the State's WItnesses of Iymg "so they won't go to Jatl for the rest 

ofthelT life Itke they're trymg to make me" ROA p 577, Imes 7-10 

Defense counsel requested and receIved a charge on mere presence ROA p 605, 

Imes 1 and 2, ROA P 720, Itnes 16-20 He dId not request a charge on ahbl, nor dId he 

object to Its omIssIon from the Judge's final mstructlons ROA p 724, Imes 16-19 

The JUry found Tyler gutlty as charged, and the Judge Imposed consecutIve 

sentences of tturty years for murder, twenty years for assault and battery WIth mtent to kill 

and five years for possessIOn of a firearm dunng the commIssIon of a VIOlent cnme 
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ARGUMENT 

The trial ludge committed reversible error when he neglected to Instruct the IUry on the 

defense of alibi 

A charge on alibi must be given "when the accused submits that he could not have 

performed the crlmmal act because he was In another place at the time of ItS commission" State 

v Robins, 275 S C 373,271 S E2d 319, 320 (1980) Where It IS an Issue, the State must 

disprove alibi State v Mayfield, 235 SCI I, 109 S E 2d 7 I 9 (1959) 

Tyler's testimony at trial supported a JUry instructIOn on alibi Since It was omitted, 

either the trial Judge or defense counsel committed reversible error "It IS well-settled that 

counsel's rejection of an alibi charge when the defendant claims that he was In another place at 

the time of the commission of the criminal act constitutes deficient representation under an 

objective standard of reasonableness" Ford v State, 3 I 4 S C 245,442 S E 2d 604, 606 (1994) 

Since Tyler's defense was solely alibi, there could have been no valid strategic reason for 

waiving an instructIOn on that defense Compare State v Pagan, 369 S C 202, 63 I S E 2d 262 

(2006) 

If the Court finds that thiS Issue IS barred procedurally because of defense counsel's 

omission, Tyler should file an applicatIOn for post-conviction relief alleging that he did not 

receive effective assistance of counsel for thiS reason See, for example, Riddle v State, 308 

S C 36 I, 4 I 8 S E 2d 308 (1992) If not, the Court should reverse Tyler's convictions and 

remand for a new tnal 

ThiS 17th day of June, 2009 

ReS~I(~L 
Joseph L SaVitz, III 'fJU' 
Chief Appellate Defender 

ATTORNEY FOR APPELLANT 
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STATE OF SOUTH CAROLfNA 

fN THE COURT OF APPEALS 

Appeal from Aiken County 

Chfton Newman, Circuit Court Judge 

THE STATE, 

RESPONDENT, 

v 

CORNELL D TYLER, 

APPELLANT 

PETITION TO BE RELIEVED AS COUNSEL 

Counsel for Cornell D Tyler Jr states 

He IS Chief Appellate Defender for the South Carolma Office of Appellate 

Defense, and was appomted to represent appellant 

2 He has reviewed the record of appellant's tnal before Judge Clifton Newman, 

which was held on January II, 2008, and, In hiS opinion, the appeal IS without legal merit 

suffiCient to warrant a new trial 

3 He has, pursuant to Anders v Cahforllla, 386 US 738, 87 S Ct 1396 

(1967), bnefed an arguable legal Issue which arose dunng the course of the tnal 

WHEREFORE, he asks the Court to reheve him as counsel for Cornell D TylerJr 

Respectfully submitted, 

~j Joseph L Savitz, III 
Chief Appellate Defender 

ATTORNEY FOR APPELLANT 

This 17th day of June, 2009 6 



CERTIFICATE OF COUNSEL 

The undersigned certifies that to the best of my ablhty this Final bnef of 

Appellant comphes with Rule 211(b), SCACR, and the August 13,2007, order from the 

South Carolina Supreme Court entitled "Intenm GUidance Regarding Personal Data 

Identifiers and Other Sensitive InfonnatJon In Appellate Court Filings" 

June 17,2009 

. ~JJ, 
Joseph L Savitz, III Q 
Chief Appellate Defender 

S C Commission on Indigent Defense 
DlVlSJOn of Appellate Defense 
1330 Lady Street, SUite 401 
Post Office Box 11589 
Columbia, South Carolina 29211-1589 



ST A TE OF SOUTH CAROLTNA 

TN THE COURT OF APPEALS 

Appeal from AIken County 

ClIfton Newman, CIrcuIt Court J,udge 

THE STATE, 

v 

CORNELL D TYLER, 

CERTIFICATE OF SERVICE 

R lBClEIVBD . 

JUN 1 7 2009 

SC Court of Appeals 

RESPONDENT, 

APPELLANT 

The underSIgned attorney hereby certIfies that a true copy of the Fmal Anders Bnef of 
Appellant and Record on Appeal m the above referenced case has been served upon Donald J 

. Zelenka, Esql,!lre, at the Rembert DennIS BUlldmg, 1000 Assembly Street, ~oom 519, ColumbIa, 
SC 29201 and on Cornell D Tyler, Jr, #326023 at Lee CorrectIOnal InstItutIon, 990 Wlsacky Hwy , 
BIshopvIlle, SC 29010 thIs 17th day of June, 2009 

JosephL sa~c:f 
ChIef Appellate Defender 

A TIORNEY FOR APPELLANT 

SUBSCRJBED AND SWORN TO before me 
thIs 17th day of June, 2009 

~0J1Wl~.~ (L S) 
No ary PublIc for South Carolma 

My CommISSIon ExpIres August 23,2014 


