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QUESTION PRESENTED FOR REVIEW

IN LIGHT OF THE ORDER OF THE COURT OF APPEALS, SHOULD THIS CASE
BE REMANDED TO THE WORKERS' COMPENSATION COMMISSION TO WEIGH THE

EVIDENCE IN THE RECORD?



'STATIMENT-'OF im CASE

TheClaimant Claude Potter sufferedcompensable work related injuries on December19,

2003 when he fell from a roof. Pursuant to a Consent Order dated April26, 2006, the

Re-sp^ndeht agreed to refer the C

depressionrelated to pain, ( R. 27 ). The Respondent fileda Form 21on September 27,2007.

%R.35'), The Respondent requested to pay-compensationin an amount tobe determined"by the

Commission. The Respondent filed a Form 5& on November 19,2007 which denied that the

Claixnantsustaiiiedany^c^^

was permanently and totally disabled. / R: 34 ). The Claimant filed a Form 58. on November21,

2007 which alleged injuries tothe-brain,-leg, shoulder, back and emotional.

/ R. 33 ).. Also in controversy was medical treatment, temporary compensation, date of

maxiimuninedical improvement ai^^

On December 4, 2007 the hearing was held in Spartanburg, South Carolina. A Decision

and'Or-der^asissued byC :(^R. 16 ). The

Order found that the Claimant hadsustainedpermanentpartialdisability of 30% to tiie right leg

and:tlie-Respondent was orderedto pay all causany relatedme&eale^

right leg injury. The Order made findings tlmt the Cla^

reasonof-his injuriesand thaVhedid -not sufferany physical-brain damage causally related to the

accident. The Claimant filed a Form 30 £ Request for Coinmission Review) on January 15, 200&

v\dth"i9^ca3ndsi£brTeview.. (-R. 29% The Appellate JPanel issuedan Order on May 30,2008.

{ R: 8 ). Two con^ssionersaffirmed with aniendnjents. One Commissioner wrote a dissenting

opinion which would reverse the denial ofthe physical brain injury and psychological injury.



:(K pp. 14--15 ). Tihatconimissioner voted to -remandfor a deter4nination ofpermanent

disability The Appellant filed a Notice of Intent to Appeal i& the Court ofCommon Pleason

Tune 12,2008 with -18 exceptions. The hearing was held'beforeTudge:RogerL. Couch on June

29,2009. Judge Couch issued.hisOrder on August 14,2009, certified on August20,2009,

wd^haffirjaiedthe Findir^

and Order. (R. 1), The Notice of Appealwas timely filedonSeptember II, 2009.

On September M, 20IT, the South Cato^^

affirmed the CircuitCourt. On September 2&, 2011 the Appellant filed a Petition for Renearing,

along willia Supporting'Meniorandiim The Appellant requested a xeliearing-eribanc. The

Respondents filed their response and Appellant fileda reply. The Court ofAppeals issued an

'Order Denying^etition'for Rehearing on October 20,2011. After areminder-ofthe request for

mien banc hearing, the decision was held in abeyance:

OnT)ecent)er21,2011-tlie C^mrt oT

sijhstituted a sew Order. The Order was refiled on December 21, 2011. Also on Decensber 21

2011, the^ourtofAppeals issued anOrderTJ^nyhig Petition for-Rehearing.

On January 3, 2012, the Appellant filed another Petition for Rehearing, along witha

tMenxoxandumin Support ^^ Tie Court ofAppeals issuedanOrder

DenyingPetition for Rehearing on January 26, 2012:. The Request for a Rehearing EnBanc was

not addressed. A^ftor notification, the case was againi^ldm abeyance. "OnFebruary 1-6,2012,a

letter from the Court of Appeals notified the parties that the Request for a Rehearing En Bane

was denied. Tisie limits were set to start with the date ofthat letter..



:S^FAHMENT:OF^ACI,S

The Claimant Claude Pottersufieredeon^^ensable injuries wMle wackingfor this

employer 04iDecexnber19,2003. His ladder slipped andhefellappraidmateiy 12 to 14: feet;

landing onan:aspiialt^uE£ace. ^(-R. p. :55,Imes 2>T6 ). The Claimant was"62years of ageatthe

time ofthe accident. ( R: p. 50, lines 18^19 ):

TAe^Clairnahf^was'evaluated^bylDr. ^ndclph^WaMon^uine 11,2005. ("R.vpp. 97^99).

Theevaluation.lastedfora fullday: Ln dieSummary, Dr: \¥aidfoundthat"theClaimantsustained

airaumatie'hrain injuryasa result ofthisaccident. (R. 97 ). Testing MgMightodd.ifSculties with

wording memory and slowed processing speed: ( R. 97 ). Dr: Waid found-that t&e Claimant was

-experiencinga .decreased capacityto ^

difficulties with multitasking: ( R. 97 ).

Dr: Waid assessed a cognitive disorder secondary to the residuals ofa traumatic brain

injury and arnood^disorder, 'depressed type, ;seeondary to thesequelaeofatraurimtic braininjury

and^personality change,, labile type secondary to residual injury affectingthe frontallobes: of-the:

%rain. (R,"9^^

sleep disturlsaiJceand^moGdlability. Dr. Waidalso reeommendediher^

X-R.9a^.

A^erDr: Waid-^s evaluation^ and prku: to tlxes

Consent^Order. ^(/R. pp. 27^28). TnevConsent?Orderagreed to provide 4reatrnent%y

Dr. David Tollisorr *R: 27):

inthe meantime^ ^Claimant hadbeen seen again: by Dr. Thomas Ceilings f R: pp.



:/ D -TPlfVA

Dr. Toliison noted lapsesofmemory. He also mentioned more difficulty in..regard to

^naintainingxoncentration:-£R ^01;V :ln!itbeassessnient;Dr. Toilison^diagnosedadjusiment

disorder withmixeddepressive and-anxiety features: ( R. 102): Folfowing tlseinitialevaluationoi"

June2S,12006, tr^;0

101--1- M 1

Dr Toliison statedb^^^^

Dr. Toliisonrstated that 'Mr. Potter suffersa Class2 (mild) psychological impairmentillactivities

ofdailyliving, a Class 2;inspairment insocial functioning; a Class: 3 £moderate ): psychological

impairment in concentration^

conditions; (:AM& Guides- Fifin Edition ). (P*. 113 >: Dt; Toliisonstatedthat u^eimpairments

are rekitedtolne work injury. ^(-R. i 13 ). in ihe'Clinkai Stat^^^

impatienceandirritability-couldbe symptomatic of cognitive disorder, symptomatic offrustration

and adjustment disorder, or a cornbuiationofboth. %"SL. 113 ). HetoundtheClaimant at

r»ev^tw%f<-»l>«^^ ^^TAfff «-k« that Aito.-. (. %t;- 1 \X. \

The Claimant was seenoy"Dr. SamuelSeastrunkonMay 10,2005 for ;anindependent

medical evaluation Dr. Seastrtmkrecornmended that the Claimant undergo testing for various:

skillsespecially-cognitive. ^S>- Ml ). Dr. Seastrunk assessed -permanent partial disabilityratings

of25% to the ogM;lower extremity, 5% to the right upper extremity and 17% to the lumbar

spine. i^.MTA.

Aletter was; submittedfrom Dr: Randolph Waiddated:September*24; 20O7] (R: 144 }.

;Di/Waidstated that theprevious xieurc^ychologteai eva^



-•experiencing a decreased capacity to sustainattention/concentration with slow -mentaUihformation

processing speedand disruptivedifficulties; withinultitasking. There was evidenceofmild

executive dysfunction. There werenoteddifficultiesmth irritability, charged emotions arid anger

relatedadjustment problems:. (R. 144'). 1^, Waidstatedthat Kfc: Potter's:injuries were

consistent witha-traumatic-train injury with residual deacits that are^c^

physicdinjury to the brain: Dr: Waid'-s opinionwasthat Mr. Potter sufferedpermanent physical5

brainInjury as a result ofthe fallfern abuMing on December 19,2003

:(R. 144 ).

IneClaimantwas^seen by Dr: WilliamStewartfor a^^ VocationalEvaluation on October 2;

2007. ^( ;R. :pp W5--T49). Dr. Stewart eoricluded that -Mr. -Potter^STiOt^beenjob r^dyor

placeabie since:he last- worked asbest'hecouldin tbe hghtduty work stato £ R: 14& ):

T)x: "Stowart's opinion was'thatithe prognosis'for successful vocationalTenabMtationto someland

oflight aitemative work or job was quite poor ( R 14& ): Dr. Stewart -stated that-because ofthe

l^r^hoTtirnetlKlth^

current level of syrnptonis; it isunlikely Ms vocationalprognosis will change. Dr. Stewart does

noi"b.elievea Teasc^iabdy stable market^e

performing: £ R:: 149 ).

The Ctaimant^Ap^ellant argues tioat the interpretation ofthe evidence by the:Court of

Appeals'leads to a decision which is inCoti&ict with prior decisfonsby -the^ Suprerne?Court.

Inhght of the Order of the Court of Appeals^ tms case should be remanded to the

Workers' Compensation^ Commission.



~toiflie.-case.^ijaiky."Biyijo.'iiu;.;2i7^S:C."13f): 276S,E.2d304:<1981):theoourt.stated

that SouthCarolina Code Section 1>23>3S0govenisthe standard; ofIudicial review ofawards of

the"Workers' GonipensationKkwnmission South CarolinaCodeSection1--23-380-(jA)(5) states

that thecourt mayreverse or modify tliedecision of theagency if substantial rightsofthe

Appellant havebeenpr^^

decisions are either " ( e) clearlyerroneous in view of the reliable, probativoand substantial

evidence on the wholerecord; ox,if) arbitrary oxcapricious ox-chaiactexized:by abuse of

discretionor clearly unwarrantedexercise ofdiscretion." Also, according to:Gaffv. Mills.

279 S;C:3:82, 308 S:£. 2d" 778X198:3), judicial review and rcversalofthe: Workers'

Compensation Commissions' decisionsare permitted under Section. 1>23380 where

admmistrMve'Mdingsarecleaxly-erxoneous inmewofiliexeliaule^probativeand substantial

evidence on the whole record.

InFindingofFact #12, theAppellate Panelsoftiie Worl^,s.' CbinpensationCominission

affirmedthesingleeonmissioner in finding that Dr. Randolph 'Ward's opinionconcerning alleged

br^mrdamageisrbe-yond- his expertise (R.p: 11)- That Order cites the caseof&fcLeod:v- Pigglv

W^iv-CQmpanv;"280::S:C. ;466.4,71.313 :S:E;2d3g ,41 -fCt. App. 1984:) invsupport ofthis

finding (Bi. 11), Dr: Waidisalicensedclinical:neuropsychologist. (.&. 144); Thecaseof

Means v. Gates.348.:S:C. 161,55:8S;£. 2d 921 -(Ct. App. 2001 ). discussedthespecific

qualifications:ofDx Randolph. Waid as an expert In that Order, the Court ofAppeals described

the backgroundofDr. Waidasbaving a bachelor's degree ingeneral psychology,a master's

degreein psychology anda doctorate in clinicalpsychology. Means, 923 =924. The Court of

Appeals agreed^ that tte exclusion ofDr. W

7



remanded for a new trial. Means. 925.

TheSubstitutedOrder ofthe Court ofAppealsstated, " The commissioner thennotedthat

Dr:: Waid isaclinical psychologist, nota neurosurgeon/or medicaliAoctor, andstated.' greater

weightisgiven to the opinion of thetreating physician ' with respect to Potter's ' injuriesand

body partsinvolv-ed.'" Potter, p. 3M.

Consequently, theAppellant's objection is that thesinglecornmissioner and:theAppellate

"PanHlmvegivenno weight at all to theopinionofDr. Waid. Eventhough the Court-of.Appeals,

hasnot held thatDi. Waid. lacks-expertise andis unqualified intheareaof brain injury, the single

coinrrissionerarid the Ap In other

words, thefinding thatBr. W^

at-all

TheCourtof Appeals stated," Dr: Waid's:opinion, asa chmcal: psychologist, was;

reviewed andgivenlesser weight dueto the Appelate Panel'sevaluation ofWaid'sopinion

concerningalleged-brain damagebased:on his expertisepresentedto the AppellatePanel"

^Potter, p. 5.

Theabove statement illustrates the Appellant's argument. Thepoint isthat the Appellate

Panelgavcno w^iglitatalltotheappointn^ weight as

ascribed-by the. Court ofAppeals, It canbesafely assumed-that the AppellatePanelgaveno

weight toDr. -Waid's opinionbecause of Finding ofFact-#12, which makesthe incorrect finding

that Dr. Waid's" opinionconcerning alleged braindamageis beyond hisarea ofexpertise."

(&: i>. 11 }.

TheCourt ofAppealswent onto state that Tillex v,. National Healthcare, 334 S.C.. 333^



"513: S£:. 2d-343:(1999)allowsTDr. Waid's opinion.to:be taken intoconsi^

Appellate Panel asit weighsand considers all the evidence, both lay andexpert, when,determining

whether causationhasbeen established:'' Potter, p. 5. TheAppellant agrees with this concept.

Theproblem is-that the Appellate Panel gave no consideration at all to theopinion of Dr. Waid:

The Court ofAppeals!^

Appellate Panel:maydisregardit if the recordcontainsother competent evidence. M. Noris. the

AppellaterPanelbound--by the opinion ofmediealexperts. Sanders v.. Mead- Westvaco Coxp,. 371

S.C. 2S4,292,63S S.E. 2d66, 71 (.Ct: App. 2006 )." Potter, p. 5 .

Again, thesestatements illustrate:tlie point•behig madehy the Appellant.'There was. no

opportunity for the Appellate Panelto consider Dr. Waid'sopimo45asbeing competent evideiice

-because:they wexe woxldng-under them^ was

beyondhis areaofexpertise.

FinaHy, the Court of Appeals wrote: that the Appellate Panel wasipresented with;medical:

evidencefromf^ TheCourt of Appeals: thenwaotethat the

AppellatePanel properly considered,allfbur of them. Thecourtalso wxotethat the Appellate

Panel committed no error ofkwby relyingon McLeod in its assessment of

andtheweight to;affordhis.opinion, asit madeits factual findings regaixiing physicalbrain

-damage, The court went on to state " it is not for tWs court to

subject^findings of medical witnesses, or to weighthe testimony of one witness againstthat of

another."That fur^.tion-belongs:tothe^ Appellate'Panelalorie. Id. j "Roperv. Kirhbreirsof

Greenville. 23.1S'.C. 453, 461, 99 S.E. 2d52, 57 ( 1957)." Potter, p. 5,

o



The: problem againis that because the Appellate Panel consi^

be outsidetheareaofhis expertise, they gavehis opinion no weight at all Therewouidhave

been no" balancing of findings or weighing oftestimonyconducted by the AppellatePanel.

For these reasons, the Appellant requests that this case be remanded to the Appellate

"Panelofthe Workers' Compensation Commission.

CONCLUSION

In conclusion, the administrative findingsby the Appellate Panel ofthe:Workers'

Compensation Commissionwereclearly erroneousin view ofFinding ofFact ^12 which fo

that Dr. Randolph Waid-'s opinion roncexningaileged-bxain damage is beyond-his area of

expertise. Such finding resulted in the AppellatePaneTgiving no-consideration at all to

Dr. Waid'sopinion, rather than considering and weighing the evidence as they shouldhave done.

The decision of theCourt of Appeals is inconflictwith priordecisions ofthe Supreme Court.

There&xe, theAppellantpetito^ Court for a Writ ofCextioxaxL The Appellant

submits that the case should:beremanded to the AppellatePane!ofthe Worlters' Compensation

Commission to make proper findings.

m.
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