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Other Counsel of Record: 

I certify that I mailed a true and correct copy of the Notice of Appeal on 
Octoberl, 2012 to the below parties. 

Melanie Maes 
Shelbourne Law Firm 
131 East Richardson Avenue 
Summerville SC 29484-0988 

Wheeler Tillman 
8811 University Blvd 
North Charleston SC 29406-9839 

Dated October 1, 2012 ~~ 
Alvin R. Lundgren 
Attorney for Appellant 
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Supreme Court 

APPEAL FROM DORCHESTER COUNTY Court of Common Pleas 

Circuit Court Judge Edgar Dickson 

CIVIL ACTION NO 200S-CP-lS-S53 
Michael G Petersen (Appellee) 

v. 

Karen D. Lundgren (Appellant) 

MEMORANDUM IN SUPPORT OF MOTION TO REMAND 

Appellant Lundgren moves this court to remand the Appeal filed by 

Appellant, and return this case to the Dorchester Circuit Court of Pleas to consider 

the appeal filed by Appellant on August 20,2012. 

FACTS 

1. The Dorchester court signed an order in the above case that was filed on 

August 9,2012. (See Court Actions, Exhibit A) 

2. Appellant sent the Dorchester court a Motion to Amend, with a cover sheet 

motion and memorandum on August 16, 2012. (Exhibit B) 

3. Included with the Motion to Amend was a check, signed, but without the 

amount filled out. 

4. Appellant emailed these documents to the Dorchester Judge through court 

clerks Ms. Nicolette and Ms. Smith and to other counsel M's. Maes and Mr. 

Tillman on August 16, 2012. (Exhibit C) 

Page 3 of 10 



5. On or about August 20, 2012 the court clerk returned the documents 

Appellant sent with a "sticky note" from a court clerk that stated "we cannot 

accept a check without the amount filled out." (Exhibit D) 

6. Appellant had previously sent signed checks with a blank amount to this 

court, and the clerk accepted the filing and filled out the proper filing fee. 

(Exhibit D) 

7'. Appellant returned the papers to the court and they were filed on or about 

August 30, 2012. (See Exhibit A) 

8. SCRCP Rule 52(b) requires that a Motion to Amend be filed 10 days after 

written receipt of the Order. 

9. Appellant received the written notice of the Order on August 13, 2012, 

therefore the Motion must have been filed on or before August 24, 2012. 

(Affidavit of Alvin R. Lundgren) 

10. Appellant's motion was timely deposited with the court, and but for the clerk 

returning the motion, would have been docketed before the Rule 52(b) cutoff 

period. 

11. Appellant, realizing that the foregoing might result in a denial of the Motion 

to Amend, and to protect her rights of appeal, sent a noti:ce of appeal on 

September 6,2012 to protect the right to appeal. 

12. Appellant moved this court to accept Appellant's Motion to Amend officially 

as of August 20,2012. 

13. The Dorchester Circuit Judge responded that the Circuit court lost its 

jurisdiction upon the filing of the Notice of Appeal. The judge also 
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acknowledged receipt of the Appellant's Motion to Amend on September 17, 

2012 (Exhibit E) 

14. This Motion was filed to request this Court to release the appeal, and return 

this case back to the Dorchester Circuit court requesting the Dorchester 

Circuit judge to consider the Appellant's Motion to Amend. 

MEMORANDUM 

I. The Motion to Amend Was Served Timely. 

SCRCP Rule 59(e), provides that a "motion to alter or amend the judgment 

shall be served not later than 10 days after entry of the judgment." Under Rule 59(f), 

when such a motion is made, the time for appeal from the judgment begins to run 

from the time of the order granting or denying the motion. 

The Motion was served timely. Rule 6 governs service of motions, " Service 

by mail is complete upon mailing of all pleadings and papers subsequent to service 

of the original summons and complaint." SCRCP Rule 6(b)(I). The Motion should be 

ordered to be listed with a filing date of August 20, 2012. 

II. The Circuit Court Should Order the Motion to Amend Be Filed as of 

August 20,2012. 

Rule 60(a), SCRCP, states: 

Clerical Mistakes. Clerical mistakes in judgments, orders or other 
parts of the record and errors therein arising from oversight or 
omission may be corrected by the court at any time of its own 
initiative or on the motion of any party and after such notice, if any, as 
the court orders. 

This is a clerical mistake. The court clerk had other options than returning the 

Motion to Amend. The clerk could have filed the Motion and return~d just the check, 
, 
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requesting the Appellant to fill in the amount. The clerk could have sought 

permission to enter the filing fee amount from a supervisor. The clerk could have 

telephoned the Appellant and obtained a credit card payment. Returning everything 

was an option but least situated to protect a part in a lawsuit. 

Rule 60(b), SCRCP, states: 

Mistakes; Inadvertence; Excusable Neglect; Newly I Discovered 
Evidence; Fraud, etc. On motion and upon such terms as are just, the 
court may relieve a party or his legal representative ifrom a final 
judgment, order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excusable n'eglect; ... 

This is an inadvertent mistake or excusable neglect on the part of the Appellant. The 

Appellant had earlier sent motions including checks with blank amounts to the 

court, and the clerk has filled in the amount. There was no way the Appellant could 

know that this one time the clerk would refuse to fill in the amount, ahd instead of 

calling for alternate payment, return the entire pleadings. 

"As applied to judgments and decrees, it is a mistake or omission by a clerk, 

counsel, judge or printer which is not the result of exercise of judicial function." 

Dion v. Ravenel, Eiserhardt Associates, 449 S.E.2d 251, 253, 316 S.c. 226 (S.C.App. 

1994.) The clerk's decision to return the Motion to Amend was the clerk's own 

decision, but was not the result of any judicial function. Therefore this court has 

power to order the acceptance of the Motion to Amend on August 20, 2012. (Note 

that Judge Dickson acknowledged receipt through email as of August 17, 2012.) 

"The error could have been corrected with rule 60(a) because it was a 

clerical error resulting in the miscalculation of the total award. And the purpose of 
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rule 60(b) is to avoid unnecessary appeals when errors can be easily corrected by 

the fact finder." 

The error here can easily be corrected by this court, and should so be 

corrected. 

III. RULE 1 COMPELS THE MOTION TO AMEND BE FILED DATED'AUGUST 20, 

2012 

SCPRC Rule 1 states: "[The rules] shall be construed to sec~re the just, 

speedy, and inexpensive determination of every action. Acceptance of ~he Motion to 
I 

Amend as of August 20, 2012 is the only way for Appellant to be able to secure the 

just, speedy and inexpensive determination of this action. 

IV. THIS COURT HAS THE POWER TO RETURN THIS MATTER TO '[HE CIRCUIT 
I 

COURT AND ORDER THE CIRCUIT COURT TO CONSIDER THE MOTION 
, 

TO AMEND. 

The Court of Appeals has the power to remand any matter to the Circuit 

Court for that court to act as directed by the Court of Appeals. E.ig., Martin v. 
I 

Paradise Cove Marina. Inc., 348 S.c. 379, 559 S.E.2d 348 (Ct. App. 2001).! 

CONCLUSION 

Appellant prays that this court remand this case back to the Circuit Court 

with instructions to that court to consider the M'Cm ' 

October 1, 2012 $s 
Alvin R. Lundgr ' 
Attorney for Appellant 

I 
5015 WOld Hwy Ste 200 
Mountain Green, Utah 184050 

(801) 876-442* 
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Certification 

I certify that a copy of the Appellant's Motion was sent postage prepaid to the below 
persons on October 1, 2012 

Melanie Maes 
Shelbourne Law Firm 
131 East Richardson Avenue 
Summerville SC 29484-0988 

Wheeler Tillman 
8811 University Blvd 
North Charleston SC 29406-9839 

Dated October 1. 2012 
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clerk accepted the filing and filled out the proper filing fee. (Exhibit D) 

7. Defendant returned the papers to the court and they were filed on or about August 30, 

2012. (See Court Actions) 

8. SCRCP Rule 52(b) requires that a Motion to Amend be filed 10 dqys after written 

9. 

10. 

, 

receipt of the Order. 

Defendant received the written notice of the Order on August 13, 20i2, therefore the , 

Motion must be filed on or before August 24,2012. (Affidavit of Alvi,n R. Lundgren) 

Defendant's motion was timely deposited with the court, and but fortJe clerk returning , 
, 

the motion, would have been docketed before the Rule 52 (b) cutoff period. 

11. Defendant, realizing that the foregoing might result in a denial of the Motion to Amend, 

and to protect her rights of appeal, sent a notice of appeal on SeptETmber 6, 2012 to 

protect the right to appeal. I 

12. Defendant moves this court to accept Defendant's Motion to AmeJd officially as of 

August 20,2012. 

MEMORANDUM 

I. The Motion to Amend Was Served Timely. 

SCRCP Rule 59(e), provides that a "motion to alter or amend the j~dgment shall be 
, 

served not later than 10 days after entry of the judgment." Under Rule 59(f), when such a 

motion is made, the time for appeal from the judgment begins to run from th~ time of the order 

granting or denying the motion. 

The Motion was served timely. Rule 6 governs service of motions, /I pervice by mail is 
I 

complete upon mailing of all pleadings and papers subsequent to servide of the original 
I 
I 
I 

summons and complaint." SCRCP Rule 6(b)(1). The Motion should be ordered to be listed 
i 

Page 2 of 8 



[' 

_ 0 . 



Public Index Search 10/1/12 9:52 AM 

--~--.------.-----------------.---------~---------.----------------- ------------- - - --- ---- -------------. ------- -------

- Dorchester County Home Page South Carolina Judicial Department Home Page SCGOV Home Page 

Michael G Petersen VS Karen Denkowicz Lundgren I 
Case Number: 2008CP1800853 Court Agency: Common Pleas Filed Date: 04/01/2008 
Case Type: Common Pleas Case Sub Type: Torts/Other 399 File Type: Non-Jury 
Status: Appeal Assigned Judge: Dickson, Edgar W. I 
Disposition: Disposition Date: Disposition Judge: 
Original Source Doc: Original Case #: i 
Judgment Number: Court Roster: I 

Case Parties Judgments Tax Map Information Associated Cases Actions Financials 

Name Description Type Motion Roster Begin Date I Completion Date Documents 
Lundgren, Alvin Letter from Judge Dickson Filing 09/19/2012- I to Alvin Lundgren 14:47 
Petersen, Michael G Return to Motion Rule 52(b) Filing 09/18/2012- I and 59 (c) 11:50 
Lundgren, Karen Motion to Accept Filing with Motion 09/17/2012- I Denkowicz Memorandum 12:20 
Lundgren, Karen Affidavit/ Affidavit of Filing 09/13/2012- i 

Denkowicz defendant's co-counsel 11:09 
Lundgren, Karen Appeal/Court of Appeals Filing 09/11/2012-
Denkowicz 14:44 
Lundgren, Karen Memo in Support of Filing 08/30/2012- I 
Denkowicz Defendant's Rule 52(b) and 08:49 

l 59(e) Motions 

Lundgren, Karen Defendant's Rule 52(b) and Motion 08/30/2012- ! 
Denkowicz 59(e) Motions to Amend 08:43 

Findings I 
Petersen, Michael G Motion for Damages Hearing Motion 08/09/2012- I 

16:33 I 
Petersen, Michael G Order (All Pending Motions) Order 08/09/2012- I 08/09/2012-

16:33 16:33 

Petersen, Michael G Affidavit of Michael Sean Filing 03/09/2012- I 
Boger MD 13:40 I 

Petersen, Michael G Plaintiff's final disclosure of Filing 02/13/2012-
I experts 10:55 

Lundgren, Karen Disclosure of Experts Filing 01/26/2012-
t Denkowicz 11:34 

Petersen, Michael G Plaintiffs Initial Disclosure Filing 12/30/2011- I of Experts 15:22 

Petersen, Michael G Consent Scheduling Order Motion 11/22/2011- I 11/22/2011-
16:41 I 16:41 

Petersen, Michael G Summons Filing 11/02/2011-
t 15:59 

Petersen, Michael G Affidavit of Service on Filing 11/02/2011- I 

, 

Michael G. Petersen 09:48 I 

Petersen, Michael G Notice of Hearing on Motion Filing 10/03/2011- I 

of Reference 12:18 

Lundgren, Karen Response to Plaintiffs Order Filing 09/28/2011-
Denkowicz of reference 14:44 I 
Petersen, Michael G Motion for Order of Motion 08/29/2011- i 11/22/2011-

Reference/alternative 16:15 I 16:15 
Scheduling Order I 

Petersen, Michael G Certificate of Mailing Def. Filing 08/25/2011-

I Answers to Shelbourne Law 10:09 
Firm I 

Lundgren, Karen Affidavit/ Affidavit of Karen Filing 03/28/2011-
t Denkowicz Lungren 15:04 

Lundgren, Karen Defendant's memorandum Filing 03/28/2011-
t Denkowicz 14:02 

Lundgren, Karen Defendant's objections to Filing 03/28/2011- I 
Denkowicz plaintiff's motion to amend 14:00 
_.0. ........ , - " •• 0" • . - - ........ -- .. .- -_ ... -.--.--

http://publicindex_sccourts.org/dorchester/ publicindex /CaseDetails .aspx7Cou nty= 18&CourtAgency= 18002&Case nu m = 2008CP 18008 5 3&Case Type = V Page 1 of 5 



( ) ( ) 



STATE OF SOUTH CAROLINA 
COUNTY OF DORCHESTER 

IN THE COURT OF COMMON 
PLEAS 
FIRST JUDICIAL COURT 

MICHAEL G PETERSEN 
I 

CIVIL ACTION NO 200S-CP-lS-S53 
Plaintiff 

v. MOTION TO ACCEPT FILING 
WITH MEMORANDUM ! 

KAREN DENKOWICZ LUNDGREN , 

Defendant 

Defendant moves this court to accept the Defendant's Motion to Amend first received 
! 
I 

by this court on or about August 20,2012 based on the submitted affidavits and the following. 
I 

FACTS 

I 
1. This court signed an order in the above case which was filed on August 9,2012. (See 

Court Actions) 

2. Defendant sent this court a Motion to Amend, with a cover sheet motion and 

memorandum on August 16, 2012. (Exhibit A, B) I 

j 
3. Included with the Motion to Amend was a check, signed, but without rhe amount filled 

out. 

4. Defendant emailed these documents to you through your court clerksiMs. Nicolette and 

I 
I 

Ms. Smith and to other counsel Ms. Maes and Mr. Tillman on August 16, 2012. (Exhibit 
I 

C) 

5. On or about August 20,2012 the court clerk returned the documen~s Defendant sent 
! 

with a "sticky note" from a court clerk that stated "we cannot accept a check without 
I 

the amount filled out." (Exhibit D) 

6. Defendant has previously sent signed checks with a blank amount to this court, and the 
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with a filing date of August 20,2012. 

II. This Court Should Order the Motion to Amend Be Filed as of August 20, 2012. 

Rule 60(a), SCRCP, states: 

Clerical Mistakes. Clerical mistakes in judgments, orders or other parts of the 
record and errors therein arising from oversight or omission fuay be corrected 
by the court at any time of its own initiative or on the motion! of any party and 
after such notice, if any, as the court orders. 

I 

This is a clerical mistake. The court clerk had other options than returning the Motion to 
! 
I 

Amend. The clerk could have filed the Motion and returned just the chec\<, requesting the 

Defendant to fill in the amount. The clerk could have sought permission to e:nter the filing fee 

I 

amount from a supervisor. The clerk could have telephoned the Defendant and obtained a 
I 

credit card payment. Returning everything was an option but least situated to protect a part 
I 

in a lawsuit. 

Rule 60(b), SCRCP, states: 

I 

Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud, 
etc. On motion and upon such terms as are just, the court may!relieve a party or 
his legal representative from a final judgment, order, or p~oceeding for the 
following reasons: I 

(1) mistake, inadvertence, surprise, or excusable negl:ect; ... 

This is an inadvertent mistake or excusable neglect on the part of the! Defendant. The 

Defendant had earlier sent motions including checks with blank amounts toithe court, and the 

clerk has filled in the amount. There was no way the Defendant could know!that this one time 

i 
the clerk would refuse to fill in the amount, and instead of calling for alternate payment, return 

the entire pleadings. 

"As applied to judgments and decrees, it is a mistake or omission by a clerk, counsel, 

judge or printer which is not the result of exercise of judicial function." I Dion v. Ravenel, 
! 
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EiserhardtAssociates, 449 S.E.2d 251, 253, 316 S.c. 226 (S.C.App. 1994.) The clerk's decision 

to return the Motion to Amend was the clerk's own decision, but was no~ the result of any 
i 

judicial function. Therefore this court has power to order the acceptanc~ of the Motion to 
I 

Amend on August 20,2012. 

"The error could have been corrected with rule 60(a) because it w1s a clerical error 

resulting in the miscalculation of the total award. And the purpose of rule 60(b) is to avoid 

unnecessary appeals when errors can be easily corrected by the fact findef 
I 

The error here can easily be corrected by this court, and should so tie corrected. 

1 

III. RULE 1 COMPELS THE MOTION TO AMEND BE FILED DATED AUGUST 20, 2012 

SCPRC Rule 1 states: "[The rules] shall be construed to secure the just, speedy, and 

inexpensive determination of every action. Acceptance of the Motion to Alend as of August 
I 

20,2012 is the only way for Defendant to be able to secure the just, speed~ and inexpensive 

determination of this action. 

CONCLUSION 

Defendant prays that this court order the entry of Defendant's MotiO~ to Amend be file 

dated August 20, 2012. 

September 10, 2012 
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Alvin R. Lun grenl 
Attorney for Deferydant 
5015 W Old Hwy Ste 200 

I 

Mountain Green, Utah 84050 
(801) 876-4422 I 



Certification 

I certify that a copy of the Defendant's Motion was sent postage prepaid to the below 
persons on September 10, 2012 

Melanie Maes 
Shelbourne Law Firm 
131 East Richardson Avenue 
Summerville SC 29484-0988 

Wheeler Tillman 
8811 University Blvd 
North Charleston SC 29406-9839 

Dated September 10, 2012 
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(' ..) IN THE COURT OF C<DMMON PLEAS 
0fR r lFi£O cap Y FIRST JUDICIAIL CIRCUIT 

STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 
2012 AUG 3~ AItAkl3So.: 2008 -CP-18-853 . 

J.;.l .) • 
_M_IC_H_A_E_L_G_P_ET_E_R_S_E_N ____ ---""C--=-h=··'""'%~./4~.~& .. ~OTION AND ORDER, INFORMATION 

Ple~~trk o~ cau ,., 1-, FORM AND COV;ERSHEET 
OORC.'-S~-A . RT . /"it.! Q$ COUNTY , 

) . 
vs. 

KAREN DENKOWICZ LUNDGREN ) ------------------
Defendant. ) 

Plaintiffs Attorney: Defendant's Attorney: I 
MELANIE MAES, Bar No. -- ALVIN R LUNDGREN, BarNo. ---
Address: Address: 

I , 
I 

131 EAST RICHARDSON AVE. SUMMERVILLE 5015 WOLD HWY MOUNTAiIN GREEN UT 84050 
Phone: F~x Phone: 801-876-4422 Fax80]-8~76-4411 -- --
E-mail: Other: E-mail: allallundgren-law.comQther: 
OMOTION HEARING REQUESTED (attach written motion and complete SEctIONS I and III) 
!2]FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and ill) 
OPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III) , 

SECTION I: Hearing Information I 
I 

Nature of Motion: ---
Estimated Time Needed: Court Reporter Needed: OYES/ONO: 

SECTION II: Motion/Order Type I 

! 
[glWritten motion attached ~ 

OForm Motion/b~der 
- -. I 

I hereby move for 5tY o~ ac~on by the court as set forth in the attached proposed order. 

~~ ........ . ~'L! 
~ture of Attorn~"'f~llltiff /0 Defendant· Date submitted 

I SECTION III: Motion Fee I 
o PAID - AMOUNT: $ o EXEMPT: o Rule to Show Cause inChild or Spousal Support , 

(check reason) o Domestic Abuse or Abuse and Neglect , 
o Indigent Status o State Agency v. Indigent Party 

! 
" o Sexually Violent Predator Act o Post-Conviction Relief I , , o Motion for Stay in Bankruptcy I 

o Motion for Publication o Motion for Execution (Rule 69) SCRCP) 
o Proposed order submitted at request of the court; or, I , 

I 

reduced to writing from motion made in open court per judge's'; instructions 
Name of Court Reporter: ____ , 

, 

o Other: 
JUDGE'S SECTION ! 

i o Motion Fee to be paid upon filing of the attached JUDGE CODE -- i 
order. 

'i o Other: Date: I 

CLERK'S VERIFICATION 
, 
I 

. - , 
I 

CoJlected by: __ Date Filed: --o MOTION FEE COLLECTED: $ __ I 
I o CONTESTED- AMOUNT DUE: $ I 

SCCA 233 (11/2003) 



STATE OF SOUTH CARO~IF!EO CC?[N THE COURT OF COMMON PLEAS 
COUNTY OF DORCHESTER FIRST JUDICIAL COURT 

2012 AUG 30 AM : 39 
i 

MICHAEL G PETERSEN_:).7 " ' CIVIL ACTION NO 200S-CP-lS-S53 
/I'f / /-/,'. : L .. JtU'j'1 A/v:.·· ... ....;·,,..-1.., _ ' 

Plaintiff ' CLERK Of COUR DEFENDANT'S RULE 52(b) a~d 59(e) 
, I 

DORCHESTER COU TMOTIONS TO AMEND FINDINGS 
v. WITH MEMORANDUM I 

KARENDENKOWICZLUNDGREN JUDGE 

Defendant 

Defendant moves this request the trial court to alter or amend the ju1dgment entered 

August 7,2012, and also seek "reconsideration" of issues and arguments and request the 

court to amend its findings and reconsider its order pursuant to SCRCP RUl~S 52 (b) and 

Rule 59(e) based on the attached memorandum. 

Dated August 16, 2012 ~ .""'::-_--==::::::::': __ _ 

Attorney for Defendant 
5015 W Old Hwy Ste 200 
Mountain Green,UT 84050 

Certification 

I 

I certify that a copy of the Defendant's Rule 52(8) And 59(E) Moti,ons To Amend Findings 
With Memorandum was sent postage prepaid to the below persons on August 16,2012 

Melanie Maes 
Shelbourne Law Firm 
131 East Richardson Avenue 
Summerville SC 29484-0988 

Wheeler Tillman 
8811 University Blvd 
North Charleston SC 29406-9839 

Dated August 14,2012 

I 
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STATE OF SOUTH CAROL' ART/FlED i ~·THE COURT OF COMMON PLEAS 
COUNTY OF DORCHEST1Dl2 AU 'FIRST JUDICIAL COURT 

. G 30 A 8: 39 
MICHAEL G PETERSEN C}~~. ,:>:./:; .. ,CIVIL ACTION NO 2008-CP-l~-853 

y<Etr"'l,.t'l..'" .:;1':..~ : 

Plaintiff CLERK OF cnU .)\'IEMORANDUM IN SUPPORT OF 
DORCHESTER C~81 ~~FENDANT'S RULE 52(b) a~d 59(e) 

v. MOTIONS TO AMEND FINDINGS 
WITH MEMORANDUM I 

KARENDENKOWICZLUNDGREN 
JUDGE 

Defendant 

This Court entered its Findings and Order on multiple motions on August 7,2012, 

Defendant moves this court to amend its Findings and Order pursuant to Rvles S2(b) and 
I 
I 

59(e) of the South Carolina Rules of Civil Procedure, 

, 
In South Carolina, a motion to alter or amend a judgment must be made pursuant to 

Rule 59(e) of the South Carolina Rules of Civil Procedure in order to preser1ve error when 

the appellant has made an argument that the trial court has not explicitly rhledon in its 
I. 
, 
I 

trial order. rhe issue must be explicitly ruledupon, Siau v, Kassel, 369 S.c. p31,632 S.E.2d 

. , 

888,894 (Ct.App. 2006) ("when an issue presented to the circuit court in a civil case is not 

explicitly ruled upon in the final order, the issue must be raised by an appropriate post-trial 

motion to be preserved for appellate review.") 

Dictionary.com defines explicit: 
I 

1. fully and clearly expressed or demonstrated; leaving nothing merely 
I 

implied; unequivocal: explicit instructions I 

2. clearly developed or formulated: 

I 

This memorandum suggests that the court's ruling was not "explicit" in context of 

the definition. 

3 



The following findings are requested to be amended: (The court's findings are 

italicized.) 

1. The record indicates that said [Defendant's] statements are not true and that Plaintiff 
I 

does not have the STD at issue, Herpes Simplex 11 ("HSV" 11). Plaintiff submitted his 
I 

own tests but repeatedly refused to submit to tests as demanded by Defen1dant. Defendant 
I 

argues that Plaintiff could have taken suppressive substances to mask thel diagnosis or 
i 

that the testing was otherwise faulty. Without the tests requested by Def~ndant this 
I 

question of fact is not resolved as the Plaintiffs submitted tests were self-serving. Thus 
! 

. I 
there is a disputed ~uestion of fact that should have been resolved by ordering the 

I 
Plaintiff to take the tests as requested by Defendant prior to making thes~ finding of facts. 

I 

The court's ruling contains no explicit consideration of whether the defebdant is entitled 
I 
I , 

to obtaining her own evidence as opposed to the self serving submissions of the Plaintiff, 

, and without an opportunity for the Defendant to provide offsetting evid~nce. 
I 
I 

I 

2. Defendant claims that her defamatory statements were protected as pri~ileged 

statements. The privileges asserted by the Defendant are inapplicable to the repeated 
I 

publications of the defamatory statements in this matter. The court does not address any 

of the privilege claims asserted by the Defendant, instead summarily di~misses them and 

I 

the case law supporting the privileges. Each alleged publication shoulq have been 
I 

analyzed in context of the asserted privilege, the facts and the law. Th~s leaves disputed 

questions of fact regarding privileges with no explicit language. 

3. There is also no genuine issue as to material fact regarding Defendant' Counterclaims. 

I 
Defendant counterclaimed that she suffered assault with each outbreak of Herpes 

Simplex II Virus. The court did not address the counterclaim because it concluded that 

4 



the Plaintiff did not have HSV II. However, the court should reconsider t~is oversight as 

it re-evaluates whether the self serving tests should have been balanced bY, requiring the 

Plaintiff to submit to the tests demanded by Defendant. 

i 
4. Personal jurisdiction is proper in South Carolina because the statements Jwere published 

while Defendant was in South Carolina and Plaintiff's reputation was daimaged in South 
I 

Carolina. There is no evidence that the statements were published in Sduth Carolina by 
I 

the Defendant. Neither is there evidence that the statements were published while the 
I 
I 

Defendant was in South Carolina. Defendant testified in her affidavits t~at she did not 
, 

publish to her children while she was in South Carolina. That testimony !was not refuted. 
I 

At minimum this is a material fact in dispute. There was no explicit di~cussion on the 

jurisdictional issues. 

I 

a. There is no evidence that the statements were published while the Defendant was 

in South Carolina. The alleged statements include: 

I. To the parties' daughter Laura. Laura resides and has rdsided in 
I 
I 

Tennessee for the period covered by this lawsuit. Plain~iff does not 

provide evidence of any publishing in South Carolina. 

I 

II. To the parties' daughter Meagan - no evidence that shel was the recipient 

of statements by the Defendant while the Defendant an~ Meagan were in 

South Carolina. 

Ill. To the parties' son Steven. At the time that Defendantidiscussed her 

beliefs both Steven and the Defendant were in Utah. No evidence was 

5 



-------------

submitted opposing this fact asserted by Defendant. Steve forwarded the 

email containing the statements to his father. Steven may be responsible 
, 

of re-publishing in South Carolina, but not the Defendant. I 

IV. The letter was not published while Defendant was in Soutb Carolina. 

5. [D Jefamation is a tort recognized by the State of South Carolina and thefefore subject 

matter jurisdiction is proper and properly brought in the Court ofCommlon Pleas. To 
I , 

bring a defamation action in South Carolina there are prerequisites that are not present in 

this case. The court must have conclusive evidence that the alleged tort Was published by 

Defendant while she was in South Carolina, see above. 

6. The court did not consider the Defendant's arguments regarding the stattlte oflimitations, 
I 

. , 
laches and waiver. These should be addressed because they are material to the outcome 

of the case. 

7. Summary judgment is not proper where there are questions of material fact.at issue. 
I 

SCRCP 56. A material fact is that fact that could alter the outcome. T~e questions of 
I 

material fact include: 

I 

a. Whether the Plaintiffs self serving tests would have been controverted by the 
Defendant's requested tests that the Plaintiff refused to take. , 

, 

b. Whether the Defendant was in South Carolina when the alleged defamatory 
statements were made. 

I 

c. Whether the Defendant made defamatory statements that were ipublished in South 
Carolina. 

d. Whether personal jurisdiction was proper. The Defendant wad not in South 
Carolina at the time the alleged publications occurred. Furthepnore, there is no 
evidence that the alleged statements were delivered in South Garolina. 

I 

6 



e. Whether subject matter jurisdiction was proper. 

f. Therefore granting summary judgment was improper. 

CONCLUSION 

! 
The court is requested to amend its findings under Rules Rules 52(b) anci Rule 59(e), 

1 

, 

and with reference to the filed pleadings, affidavits and exhibits, particularly the affidavits 
! 

filed by the Defendant. 

WHEREFORE 

The Defendant prays that the Court amend its findings consonant with the foregoing and 

in light of the evidence as submitted in this case. 

Dated August 16,2012 
Alvin R Lundgren 
Attorney for Defen 
SOlSW Old Hwy 
Mountain Green, UT 84050 
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Workspace Webmail :: Mail Index :: Senlilems 

Check Email 

: Search ... 

Go 

Unlimited 

Homepage 

Compose 

v 5.6 

Email 

Address Book 

Usage: 702MB 

Calendar Files Fax 

Settings Tools Help 

~ > Message Detail . 1 Entire thread 

Subject: i- R~F>:te~~_~i~~~~~~.~~~~~~3:~~ 
From: Alvin Lundgren <al@tundgren~law.com> (Add as Prek'ncrJ S~nt1t!I) 
Date: Thu, Aug 16, 2012 2:27 pm I 

To: "Dickson, Edgar W. Law Clerk (Trey M. Nicolette)" <edicksonlc©sccourts Org>, Melanie Maes <melaniet'mshelbournelaw com> 
Cc: "Dickson, Edgar W Secretary (Peggy Smith)" <edicksonsctGlsccourts ~rg> I 

9/8/12 11:20 AM 

PI 

Inbox (70) Attached is Defendant's S2(b) and Rule 59 Motion. The original ane copies have been sent by USPS mail. A cover sheet as attached accompanies the Motion. 

Bulk Mail 

Drafts 

Templates 

Send Later 

Sent Items 

Trash 

Deleted Messages 

Junk E-mail 

Notes 

Sent 
Sent Messages 

(1) 

~ (83) 

(58) 

(43) 

Copyright C> 200:>.2012. All rights reserved. 

Alvin R. Lundgren 
5015 WOld Hwy Ste 200 
Mountain Green, Utah 84050 
Tel (801) 876-4422 
Fax (801) 876-4411 
AI@lundoren·law.com 
W'NVV .Iundgren-Iaw. com 

Download 

Attachments 

Def Rule 52(bl Motion.docx oci 

, ; Karen Motion Cover.pdf 

http://emaiI01.secureserver.nel/webmail.php?login; 1 

Size' 
.- --"1 

169 k 

73 kl 
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R LUNDGREN, L.e. I 

ALVIN · . . . A PROF'iSSIONAL CORPORATION 
ALAWFIRM 

ALVIN R. LUNDGREN 

CA*, Ks.*, Mo. & UT. 
'INACTIVE 

Carolyn Ayer 
Common Pleas 
5200 East Jim Bilton Boul: 
Saint George SC 29477-80, 

cc: Melanie Maes 

Wheeler Tillman 

August 16,2012 

5015 Ow Hwy 30, STE 200 
MOUNTAIN GREEN, UT 84050 

TEL (80 I) 876-4422 
FAX (80 I) 876-4411 





I 

Monday, October 1, 2012 9:59:18 AM ~ountain Daylight Time , 

Subject: Re: Peterson v. Lundgren 08-CP-18-853 

Date: Thursday, August 16, 2012 2:27:51 PM Mountain Daylight Time 

From: Alvin Lundgren 

To: Dickson, Edgar W. Law Clerk (Trey M. Nicolette), Melanie Maes 

CC: Dickson, Edgar W. Secretary (Peggy Smith) 

I 

Attached is Defendant's 52(b) and Rule 59 Motion. The original and copies have been sent by USPS mail. A cover 

sheet as attached accompanies the Motion. : 

Alvin R. Lundgren 
5015 WOld Hwy Ste 200 
Mountain Green, Utah 84050 
Tel (801) 876-4422 
Fax (801) 876-4411 

AI@lundgren-law.com 
www.lundgren-Iaw.com 
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AL YIN R. LUNDGREN 

CA.*, KS.*, Mo. & UT. 
'INACTIVE 

Carolyn Ayer 
Common Pleas 

R LUNDGREN, L.e. 
ALVIN · . . . A PROfESSIONAL CORPORA nON 

A LAW FIRM 

August 16, 2012 

5015 OLD Hwy 30, STE 200 
MOUNTAfN GREEN, UT 84050 

TEL (80 I) 876-4422 
FAX (801) 876-4411 

5200 East Jim Bilton Boul: 
Saint George SC 29477-80, 

Re: Petersen v. -··-r-.-'y .... __ .-.--._-... -.. -.--.- ...... --. __ ._ ___. ...... . ___ .. __ _ 

..... U).t----La.nl\.rl:-____ ~---- .. -
Dear Clerk,D'=·~ ___ ~~M-~. __ lhe fee .. 

Enclosed is a·-~-~.dld_.~ __ . __ 
Pleasesubmi.-~-.-----·-------.~-~-.-

-~~.--~.:-= ... -- =~----'---~ --~-----==~ 

cc: Melanie Maes 

\Vheeler Tillman 

.- ... -~----.- ... --.-.--.-.. - .•.. ---.-.----- .. ---.-.--._---.. -... -._--
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---- ----------

~tate of $)otltb QCarolina 
, 

moe ([ircuit ([ourt of toe $lr%t jJubirial ([(fcuit 
Edgar Warren Dickson 
Judge 

Alvin R. Lundgren, Esquire 
5015 Old Hwy. 30, Suite 200 
Mountain Green, UT 84050 

September 18, 2012 

RE: Petersen v. Lundgren (08-CP-1S-()()853) 

Dear Mr. Lundgren: 

Post Office Box 1949 
151 Docket St.. Suite 207 

Orangeburg. SC 29116-1949 
Phone: (803) 535-2187 

Fax: (803) 535-2188 
edicksonj@sccourts.org 

I have a copy of your Notice of Appeal dated September 16, 2012, that I assume you 
have filed properl y. 

Since this case is now on Appeal, I no longer have jurisdiction in this matter and cannot 
consider your motion. 

EWD:pts 

cc: Melanie Maes, Esquire 
Shelbournc Law Firm 

Wheeler Tillman, Esquire 

Carolyn Ayer 

Sincerely, 

~~~L._ 
Edgar W. Dickson 

Dorchester County Clerk of Court's Office 





Court of Appeals 

APPEAL FROM DORCHESTER COUNTY Court of Common Pleas 

Circuit Court Judge Edgar Dickson 

CIVIL ACTION NO 200S-CP-lS-S53 
Michael G Petersen (Appellee) 

v. 

Karen D. Lundgren (Appellant) 

AFFIDAVIT OF ALVIN R LUNDGREN IN SUPPORT OF 
MOTION TO REMAND 

I, Alvin R. Lundgren, affirm under penalty of perjury that the following is 

true and correct of my own knowledge and belief: 

FACTS 

1. I am an attorney licensed to practice law in the State of Utah, acting pro 

hac vice with co counsel Wheeler Tillman who is licensed in the State of 

South Carolina. 

2. The Dorchester court signed an order in the above case that was filed on 

August 9,2012. 

3. On behalf of Appellant I sent the Dorchester court a Motion to Amend, 

with a cover sheet motion and memorandum on August 16, 2012. 

4. Included with the Motion to Amend was a check, signed, but without the 

amount filled out. 

5. On behalf of Appellant I emailed these documents to the Dorchester Judge 

through court clerks Ms. Nicolette and Ms. Smith and to other counsel Ms. 

Maes and Mr. Tillman on August 16, 2012. 
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6. On or about August 20, 2012 the court clerk returned the documents 

Appellant sent with a "sticky note" from a court clerk that stated "we 

cannot accept a check without the amount filled out." 

7. I had previously sent signed checks with a blank amount to this court, 

and the clerk accepted the filing and filled out the proper filing fee. 

S. I returned the papers to the court and they were filed on or about August 

30,2012. 

9. SCRCP Rule S2(b) requires that a Motion to Amend be filed 10 days after 

written receipt of the Order. 

10. I received the written notice of the Order on August 13, 2012, therefore 

the Motion must have been filed on or before August 24,2012. 

11. Appellant's motion was timely deposited with the court, and but for the 

clerk returning the motion, would have been docketed before the Rule 

S2(b) cutoff period. 

12. On behalf of Appellant, realizing that the foregoing might result in a 

denial of the Motion to Amend, and to protect her rights of appeal, I sent a 

notice of appeal on September 6, 2012 to protect the right to appeal. 

13. Appellant moved the Dorchester court to accept Appellant's Motion to 

Amend officially as of August 20,2012. 

14. The Dorchester Circuit Judge responded that the Circuit court lost its 

jurisdiction upon the filing of the Notice of Appeal. The judge also 

acknowledged receipt of the Appellant's Motion to Amend on September 

17,2012 
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15. This Motion was filed to request this Court to release the appeal, and return 

this case back to the Dorchester Circuit court requesting the Dorchester 

Circuit judge to consider the Appellant's Motion to Amend. 

October I, 2012 

STATE OF UTAH 
COUNTY OF MORGAN 

On the below date appeared Alvin R. Lundgren who being properly identified 
signed the foregoing affidavit before me. /7 ~ 
Dated October I, 2012 (/dla£«.} ~. 

~ COI.lEEN R.lAJEUNESSe 
.: ~ NOTAR'fPUBUCoSTATEafIlTAH 

C~SSION NO. 649539 
~,..--' COMM. EXP. 03.23.2016 
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