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STATEMENT OF ISSUES ON APPEAL 

I. The District's reasons for revocation do not constitute a material breach or 
violation of PYA's charter. 

II. The District's assertion that PYA has failed to meet generally accepted 
standards of fiscal management is erroneous and confusing in light of 
substantial evidence on the record 

III. The District's decision to revoke PYA's charter is arbitrary and 
capricious; characterized by an abuse of discretion; or clearly unwarranted 
exercise of discretion. 

STATEMENT OF THE CASE 

Palmetto Youth Services DIB/ A Palmetto Youth Academy ("PYA") first opened 

its doors in 2005 for the 2005-2006 academic school year. After presenting its charter to 

the South Carolina Department of Education's.Charter School Advisory Committee and 

the Florence Public School District One Board of Trustees ("District"), it was approved. 

As required by statute, during each school year PYA has prepared an annual report on the 

state of the school and present same to the District.' 

The Charter Schools Act of 1996 (the "Act") grants the District the right to 

. approve or revoke the charter at that time? At the end of each academic year of PYA's 

existence, the District has authorized PYA to continue operating. Pursuant to section 59-

40-110(B)(2) of the South Carolina Code (Supp. 2009), PYA provided the District with 

financial statements that disclosed the costs of administration, instruction, and other 

spending categories for its charter. (R.69-73) As part of the District's financial 

management requirements, it is required to ensure performance of an independent audit 

each year. This audit process requires the District to compile financial records from all 

1 S.C. Code Ann. § 59-40-110(A) (Supp. 2009). 
2 S.C. Code Ann § 59-40-110 (Supp. 2009). 
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its component units, or District schools. During the initial years, PYA's fmancial 

submissions to the District, and from the District to the auditor, were met with general 

approval as indicated in the District's audits for the 2005-2006 and 2006-2007 academic 

years. (Appendix C) During those years the District received an unqualified or favorable 

review from its auditors. (Appendix C) 

At the end of the 2007-2008 academic year, PYA submitted its Financial 

Statement in the preferred format to Mr. Luther Rabon, the District's fmancial manager, 

on December 9, 2008. Shortly thereafter, Rabon contacted PYA regarding concerns of 

District's auditor, Mr. Butch Whiddon of Baird & Company, CPA's, LLC. (R.43-44) 

This contact was the first time the District notified PYA that the documents they had 

submitted were inadequate. PY A explained to the District that they were under the . 

impression that a complete audit was not required. PYA believed that an audit was not 

required because of information garnered from State Department of Education (SDE) 

regarding audits for schools that receive less than five hundred thousand ($500,000) 

dollars in funding. (R.43-44) PYA sent the District the correspondence wherein SDE 

conveyed this information. (R.44) Upon receipt of the information, District confirmed 

that PYA had received said information; however, District indicated that information was 

sent out in error by the SDE. (R.44). 

The District also indicated that the reason why PY A is now required to perform 

an independent audit was due to the fact that it is now being considered a component unit 

of the District and in the past it was not a component unit. Consequently, the District 

instructed PYA to have an independent audit completed. 
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Due to time constraints and lack of resources caused by a tight budget and 

sporadic disbursement of funds by the District, PYA was unable to complete its fmancial 

statement by March 17, 2009. On March 17, 2009, Whiddon submitted a qualified . 

(unfavorable) opinion as to the District audit. (Appendix A) As a result of the qualified 

opinion, the District decided to revoke PYA's charter because ofthe qualified opinion's 

affect qn the District's ability to perform some of its functions. (R.4) 

Subsequently, PYA retained Kelly-Moser Consulting, LLC (Kelley-Moser), a 

financial management firm, to assist in preparing its documents for an audit. (R.34) 

After retaining Kelley-Moser, the District, without consulting PYA, took a portion of 

PYA's allocation and retained Elliott Davis, LLC, (Elliot Davis) to perform an 

independent audit for fiscal year 2007-2008. (R.19) PYA provided Elliott Davis with all 

the necessary information to complete the audit. (R.34) Specifically, PYA provided 

Elliot Davis with boxes of documents and corroborating evidence prepared by Kelly­

Moser in preparation of such an audit. (R.34) The boxes of materials were brought into 

the hearing as part of the record. PYA was surprised to receive a letter from Elliot Davis 

, on or about January 25,2010, indicating they were terminating their professional 

relationship with PYA due to lack of information from PYA and because they felt 

uncomfortable (R.S). However, Elliot Davis and the District never reallocated the funds 

that were taken from the school to perform said audit. 

On March 18,2010, FPSDI Board of Trustees voted to revoke PYA's charter at 

the end of the school year on June 20, 2010. (RA) FPSDI cited PYA's failure to meet 

generally accepted standards of fiscal management as the reason for its revocation and 

cited to Elliott Davis's termination letter in support thereof. (RA) On March 30,2010, 
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PYA timely requested a hearing before fInal action was taken on the status of its charter. 

On May 20,2010, the District confinned its decision to revoke the charter ofPY A. (R.9-

48) PYA timely fIled a notice of intent to appeal and on August 19, 2010, the Honorable 

Shirley C. Robinson was assigned to the case. 

STANDARD OF REVIEW 

The Administrative Law Court reviews the order of the District Board of 

Education under the Administrative Procedures Act (AP A), which provides for reversal 

only if its fIndings are: 

a) in violation of constitutional or statutory provisions; 
b) in excess of the statutory authority of the agency; 
c) made upon unlawful procedure; 
d) affected by other error of law; 
e) clearly erroneous in view of the reliable, probative and . 
substantial evidence on the whole record; or 
f) arbitrary or capricious or characterized by abuse of 
discretion or clearly unwarranted exercise of discretion. 

S.c. Code Ann. § 1-23-380(A)(5) (Supp. 2009). 

When reviewing decisions of administrative agencies, the applicable standard of 

review is the substantial evidence rule. S. C. Coastal Conservation League v. S. C. Dept. 

of Health & Envtl. Control, 380 S.C. 349, 360-61, 669 S.E.2d 899,905 (Ct. App. 2008). 

The reviewing court may reverse or modify the decision when an appellant's substantive 

rights have be.en prejudiced because the decision is clearly erroneous in light of the 

reliable and substantial evidence on the whole record, 'arbitrary or otherwise characterized 

by an abuse of discretion,or affected by other error oflaw. SGM-Moonglo, Inc. v. S.C, 

Dept. of Revenue, 378 S.C. 293, 295, 662 S.E~2d 487,488 (Ct. App. 2008). Substantial 

evidence is evidence that, when viewing the record as a whole, would allow reasonable 
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minds to reach the same conClusion the ALC arrived at in justifying its decision. Coastal 

Conservation League, 380 S.c. at 362, 669 S.E.2d at 905. 

BACKGROUND ON CHARTER SCHOOL ACT 

The General Assembly enabled the creation of charter schools and provided its 

purpose in section 59-40-20 of the South Carolina Code (Supp. 2009). When compared 

with other statutory schemes, the Act, contains a rare expression of the General 

Assembly's intent in enacting this legislation: 

(A) In authorizing charter schools, it is the intent of the 
General Assembly to create a legitimate avenue for parents, 
teachers, and community members to take responsible risks 
and create new, innovative, and more flexible ways of 
educating all children within the public school system. The 
General Assembly seeks to create an atmosphere in South 
Carolina's public school systems where research and 
development in producing different learning opportunities 
are actively pursued and where classroom teachers are 
given the flexibility to innovate and the responsibility to be 
accountable. As such, the provisions Qf [the Act] should be 
interpreted liberally to support the findings and goals of 
this chapter and t6 advance a renewed commitment by the 
State of South Carolina to the mission, goals, and diversity 
of public education. 

S.C. Code Ann. § 59-40~30 (Supp. 2009) (emphasis added). 

An application to start a charter school must be submitted to the school's 

proposed "sponsor." Sponsor is statutorily defined as. either the South Carolina Public 

Charter School District Board of Trustees or "the local school board of trustees in which 

the charter school is to be located ... from which the charter school applicant requested 

its charter and which granted approval for the charter school's existence." S.C. Code 

Ann. § 59-40-40(4) (Supp. 2009). If the application is approved, the approved 

application constitutes a contract between the charter school and its sponsor. S.C. Code 
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Ann. § 59-40-60(A) (Supp. 2009). The Act is explicit in its use of contractual language 

to describe the relationship between a sponsor and a charter school. See § 59-40-60(A). 

Accordingly, PYA highlights several common law contract principles that apply 

in South Carolina. First,"a "contract" is an obligation that arises from actual agreement of 

the parties manifested by words, oral or written, or by conduct. Sadighi v. Daghighfekr, 

66 F. Supp. 2d 752, 759 (D.S.C. 1999). Second, it has long been recognized in this state 

that every contract contains an implied obligation of good faith and fair dealing. Us. for 

Use & Benefit of Williams Elec. Co., v. Metric Constructors, Inc., 325 S.C. 129, 133,480 

S.E.2d 447,448-49 (1997). In other words, each party to a contract has the obligation to 

act in good faith and to deal fairly with the other regarding all matters incident to the 

contract. 

It is also universally held in the common law that: 

Every breach of contract does not give a party the right to 
unilaterally terminate the contract, as long as the breaching 
party has substantially performed its duties under the 
contract. Rescission of a contract is not generally permitted 
for a casual, technical, or unimportant breach, but only for 
a breach so substantial, fundamental, and material as to 
defeat the very object of the contract. 

17 A Am. Jur. 2d Contracts § 557 (2004); see also Restatement (Second) of Contracts § 

241 (1981). South Carolina common law falls in line with the above-quoted authorities. 

See Kiriakides v. United Artists Commc'ns, Inc., 312 S.C. 271, 276, 440 S.E.2d 364,366-

67 (1994) (adopting Restatement (Second) of Contracts § 241); see also Gibbs v. G.K.H, 

Inc., 311 S.C. 103, 105, 427 S.E.2d 701, 702 (Ct. App. 1993) (noting that in order to 

warrant a repudiation, a breach must be so fundamental and substantial as to defeat the 

purpose' of the contract). 
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Once a charter school has been started, the Act empowers a charter school 

sponsor to revoke or not renew the school's charter only if the sponsor determines that 

the charter school: 

(1) committed a material violation of the conditions, 
standards, or procedures provided for in the charter 
application; 

(2) failed to meet or make reasonable progress, as defined 
in the charter application, toward pupil achievement 
standards identified in the charter application; 

(3) failed to meet generally accepted standards of fiscal 
management; or 

(4) violated any provision of law from which the charter 
school was not specifically exempted. 

s.c. Code Ann. § 59-40-110(C) (Supp.2009). The Board's order indicates that it based 

PYA's revocation on subsection three of section 59-40-11 O(C) because PYA failed to 
. ) 

meet generally accepted standards of fiscal management. 

ARGUMENTS ON APPEAL 

I. The District's reasons for revocation do not constitute a material breach or 
violation of PYA's Charter 

The letter from the District dated March 18; 2010, stated that the board of 

directors voted to revoke the charter of PYA due to "material violations of conditions, 

standards and procedures in the management of [PYA's] finances and the operation of 

your school." (RA) These alleged violations must be analyzed in light ofthe defmition 

of a "material" breach of a contract which is defined as "a breach ... so fundamental and 

substantial as to defeat the purpose ofthe contract." 17 A Am. Jur. 2d Contracts § 557 

(2004). The core purpose of the agreement between PYA and the District was to create 
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an educational environment where teachers, parents, and students can take reasonable 

risk that would allow the students to thrive and be successful. PYA has delivered in that 

regard. It is one of a few elementary schools in the District that have made Adequate 

Yearly Progress (A YP) two oflast three years. Academically, few would dispute the 

strides made by the students at PYA. (R.19) Hence, the only ground the District has to 

revoke its charter is PYA's failure to meet generally accepted standards of fiscal 

. management. 

II. The· District's assertion that PYA has failed to meet generally 
accepted standards of fiscal management is erroneous and confusing 
in light of substantial evidence in the record. 

The pistrict has determined that PYA failed to meet generally accepted standards 

of fiscal management. Neither the statute nor the regulations define what constitutes 

generally accepted standard of fiscal management. Further, there is no allegation that the 

funds appropriated to PYA were used for purposes other than those for which they were 

allocated. The District claims that a failure to perform an external audit would constitute 

failure to meet generally accepted standards of fiscal management. 

It appears, from the audible portions of the transcript of the hearing, that the 

District is disconcerted because the District's auditors criticized the District in 2008, and 

2009, for failing to include PYA's (component unit) finances with the District's finances 

for the audit. (R.10-24) Prior to 2008, the District was unconcerned with the financial 

analysis submitted by PYA, and PYA received favorable reviews from the District on the 

documents it submitted. 
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To put the financial history into perspective, during its first two years of 

existence, PYA forwarded the District a breakdown of all its financial allocations and 

disbursements. (R.14;69-73) After receiving PYA's fmancial allocations and 

disbursements, the District included PYA's financials in their audit to SDE without any 

criticisms or consequences. (R.l4) The District became concerned with PYA's 

submission of its financial analysis only after the District received an unfavorable review 

in its audit. 

When PYA forwarded the District its financial allocations and disbursements 

2009, the District refused to accept its submissions and claimed PYA was required to 

perform an independent audit. In response, PYA informed the District of its impression 

that it was not required to perform an independent.auditbecause it receives less than five 

hundred thousand ($500,000) dollars in funding. (R.43-44) PYA then forwarded a letter 

from the SDE wherein SDE communicated to PYA that it was not required to undergo an 

independent audit. (R.43-44) The District then contacted SDE, and SDE confirmed 

PYA's assertion by indicating that it sent the wrong information to PYA. (R.43-44) At 

that time it was too late for the PYA to complete an audit. Additionally, for a small 

school that functions on a stringent budget, generating fifteen to twenty thousand dollars 

to complete an audit in the middle of the year is a difficult mission. 

The District then took it upon itself to perform the audit by cutting funds that 

were allocated to PYA and paid Elliot Davis, without consulting PYA, to perform the 

audit. As indicated above, Elliot Davis claims it did not receive enough information from 

PYA and felt uncomfortable performing the audit. However once the District gave 

PYA's funds to a firm of its choice, the onus was on the District to ensure that the audit 



was performed. Accordingly, when Elliot Davis failed to perform an audit as required, it 

was the District's failure and not PYA's failure. In any event, the audit for PYA has now 

been completed by another firm, retained and paid for by PYA. 

Therefore by failing to articulate what constitutes generally accepted standards of 

fiscal management and by assuming the responsibility to ensure the performance of the . 

audit, the District cannot now criticize PYA for failing ensure that an independent audit 

be performed. Additionally, there is no indication that PYA has mismanaged the funds 

was allocated to be used for educational purposes. 

Ill. The District's Decision to revoke PYA's charter is arbitrary and capricious, . 
characterized by an abuse of discretion, and clearly an unwarranted exercise 
of discretion. 

Over its first three years of operation, the District failed to object to PYA's 

disclosUre of its financial allocations or auditing process. To make a claim regarding that 

procedure in PYA's fourth year of existence and to base the charter revocation on that 

claim is arbitrary and capricious. Ifthe District objected to PYA's fmancial 

management, such a concern should have brought to PYA's attention sooner, rather than 

three years after PYA had been in operation. 

Additionally, when the District deemed it was vital to retain an independent 

auditor, it used PYA's funds to retain a company of its choosing. Further, from the 

District's own admission, Elliott Davis only visited PYA to gather facts for the audit and 

without completing the audit kept ten thousand dollars in fees (pYA's funds) because it 

felt uncomfortable going forward with an audit. (R.33) Elliot Davis could have 

completed its task and given PYA a qualified audit; thus, the District's audit would have 

been unaffected. However, the Distrct's retained auditor failed to complete the task that 
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has now been completed by another auditor using the same documents that were provided 

to Elliott Davis. Unfortunately, PYA has now paid two auditors for one audit. To blame 

the school for a failure that emanates from the District, is an abuse of discretion. 

CONCLUSION 

For the reasons set forth herein, PYA hereby respectfully requests that court 

reverses the District vote to revoke its charter. 

December 1,2010. 

~C.0~ 
SUeIMOkeba 
Jenny Draffin 
BAKER, RAVENEL & BENDER, L.L.P. 
3710 Landmark Drive, Suite 400 
Post Office Box 8057 
Columbia, South Carolina 29202 
(803) 799-9091 
Attorneys for Palmetto Youth Academy 
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STATEMENT OF ISSUES ON APPEAL 

Was there substantial evidence to support the District's decision to revoke PYA's 
charter based on PYA's failure to meet generally acceptable standards of financial 
management? 

STATEMENT OF THE CASE 

By letter of March 18, 2010 Florence Public School District One ("District") 

informed the Palmetto Youth Academy Charter School ("PYA") it was revoking PYA's 

status as a charter school·sponsored by the District effective at the end of the current 

school year on June 30, 2010. The reason for the action was the failure PYA to meet 

generally accepted standards of fiscal management. (R4). Attached to the District's letter 

was copy of a letter dated January 26, 2010 of Timothy A. Grow, CPA, of the firm of 

Elliott Davis. Grow stated in his letter that records of PYA were not in a condition such 

that the accountant could form an opinion. He stated that the funds of the charter school 

appeared to have been commingled with another entity. He stated activity of the school 

for periods prior to year of his audit appeared to be unrecorded. (RS) . 

. The DistriCt's letter of notification to PYA also attached a copy of a letter of the 

District's auditors, Baird & Company, dated February 16, 2010. (R4). This letter of 

Baird & Company stated that the District was required in its fmancial statements to 

include financial information of all of its component units. PYA was a component unit of 

the District. Since th~ District's auditors did not have audited financial statements fci:- the 

year ending June 30, 2009 for the PYA, the District's auditors had to issue a qualified 

opinion on the District's fmances for the year ending June 30, 2009. The District's 

auditors noted that they had met with limited success over the past two years in getting 

adequate financial statements from PYA. (R6). 

3 
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PYA requested a hearing before the school board on the administration's action to 

revoke its charter. A hearing was held before the school board of the District on May 20, 

2010. (RIO). At the' conclusion of the hearing the board voted to uphold the 

administration's decision to revoke the charter of PYA. (R47). PYA was formally 

notified of that action by letter of the school superintendent of June 1,2010. (R3). 

PY A has appealed from that decision of the District. 

STANDARD OF REVIEW 

The Administrative Procedure Act provides in Section 1-23-380: 

(5) The court may not substitute its judgment for the judgment of the agency 

as to the weight of evidence on questions of fact. . 0 • The court may reverse or modify the 

decision if substantial rights of the appellant have been prejudiced because the 

administrative fmdings, inferences, conclusions, or decisions are: 

(e) clearly erroneous in view of the reliable, probative, and substantial 

evidence on the whole record; or 

(f) arbitrary or capricious or characterized by abuse of discretion or 

clearly unwarranted exercise of discretion 

CHARTER SCHOOL ACT PROVISIONS 

The statutes establishing Charter Schools provides in Section 59-40-50: 

(B) A charter school must: 
i 
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(3) adhere to the same financial audits, audit procedures, and audit 

requirements as are applied to public schools; 

ARGUl\1ENT 

. There was substantial evidence to support the District's decision to revoke PYA's 
charter based on PYA's failure to meet generally acceptab~e standards of financial 
management. 

. PYA is a charter school established under the statutory provisions the South 

Carolina Charter Schools Act of 1996. S.C. Code of Laws of 1976, Section 59-40-10 et. 

seq. The purpose of charter schools is to improve student learning, to encourage the use 

of a variety of productive teaching methods so as to assist South Carolina in reaching 

academic excellence as outlined in Section 59-40-20 of the Act. It was the intent of the 

General Assembly to create a legitimate avenue for parents, teachers and community' 

members to take responsible risks and create new, innovative, and more flexible ways of 
. . . 

educating children within the public school system as .outlined in Section 59-40-30 of the . 

Act. 

A charter school is given flexibility in its approach to education. It is exempt 

from regulations pertaining to how educational programs shall be conducted under the 

provisions of Section 59-40-50(A). Having stated that, the following subsection (B) of 

Section 59-40-50 states that a charter school must ..•• '"(3) adhere to the same financial 

audits, audit procedures and audit requirements as are applied to public schools." A 

charter school may be innovated in how it approaches educating children. It may not be 

innovative in how it handles its finances. Both charter schools and p.ublic schools are 

required to meet the same levels of following acceptable standards of fmancial 

management. Both charter schools and public schools are financed by taxpayers' money. 

5 
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Once the taxpayers' meneyis disbursed by the public scheel ever to. the charter scheel, 

that meney cannet be handle in seme leese financial system that dees net meet the 

criteria ef acceptable fmancial management. 

The Seuth Carelina Charter Scheel Act is net a cemplicated statute. It is net 

written with a let ef legalese as say, the Internal Revenue Code is. The Internal Revenue 

Cede can require seme skill to. interpret with alief its previsiens that say ene provisien is 

subject to. the terms ef anether provisien er excluded frem the provisiens ef semething 

else. 

Anyene getting ready to. establish a charter schoel ceuld read threugh this statute 

at the outset and get a geed understanding ef its requirements. Anyene invelved in the 

management ef a charter scheol ceuld read threugh the statut~ and have a geed 

understanding ef its requirements. When the reader came to. the language that a,charter' 

scheel must "adhere to. the same financial audits, audit precedures, and audit 

requirements as are applied to.' public scheels," the reader weuld net have to. pause and 

ask what dees this language meant. Its meaning is quite clear. 

What is alarining in this case is that PYA has been infermed that. it is net 

following acceptable acceuntingprocedures. It is net enly infermed ef that, it was 

infermed ef that in the letter Elliett Davis of January 26, 2010 stating that ''the funds ef 

the charter schoel appear to. have been cemmingled with anether entity." (R4). This 

leaves it epen that the taxpayers' money geing to. PY A fer the purpese ef educating its 

student enrellment may have been diverted to. seme ether purpese. The taxpayers are 

entitled to. knew whether that did er did net happen. A proper audit weuld previde an 

answer to. that questien. 
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Instead of answering that question, PYA has engaged counsel to pursue a theory 

that it does' not have to meet audit requirements. With the effort expended to avoid an 

audit for period in question, PYA could have had an audit carried out to put these 

questions to rest. This avoidance' of such an audit creates the suspicion that the results of 

such an audit would be unfavorable. 

The problem that PYA has with these audit issues is that in the first two years of 

its existence it filed a compilation of financial information on its finances. (R14). A 

compilation compiles financial information but does not rise to the level of an audit. The 

compilation is prepared by the party without the oversight or independence of a. 

disinterested party giving an opinion. In those first two years the auditors for the District 

I accepted the compilation and did riot give the District an unfavorable audit report. At the 
.1 

time of those· audits, the District's auditors may have considered that PYA was not a 

component unit of the school district. 

There was a question as to whether this reporting method on the finances of PYA 

was adequate. To deal with th:;tt question the District's superintendent asked for an 

opinion of the State Department of Education. The State Department of Education 

responded to the superintendent by letter of March 31, 2009. (R56-57). The letter states 

that PYA was required by state statute to submit an audit. The opinion letter of the State 

Department of Education goes on to comment that PYA stated in its charter application 

that it "will contract with a Licensed CPA with experience in school finance to provide 

financial accounting services and we will utilize a separate agency for auditing services." 

Its charter application also states: "It is anticipated that the annual audit will be 

completed by the due date imposed by State Statute." The letter further states that when 
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a charter application is approved, the application becomes a part of the contract between 

the charter school and the District that is sponsoring the schooL The statement made that 

PYA would provide an audit is a part of the charter contract of the school. 

The opinion letter of the State Department on the audit issue is quite clear. The 

appellant does not attach the opinion letter as a miss statement of the law. Instead the 

appellant embraces that the charter application constitutes a contract between the charter 

school and the District. This is also correct. The appellant attempts to say that the 

doctrine of substantial compliance with a contract applies to the issues in this case. 

The respondent does not accept that a doctrine of substantial compliance IS 

contract law has an appropriate application to the issues in this case. First of all, the 

compliance issue deals with a statutory requirement. . The legislature made very clear 

what it was requiring. Moreover, the appellant cannot say it has substantially complied 

with audit requirement when it presents something less than an audit. A compilation of 

financial information prepared by PYA is not a substantial compliance of a requirement 

for an independent audit. 

The audit problems of PYA present significant problems. Tim Grow, CPA with 

Elliott Davis Auditors in Myrtle Beach, testified that he was engaged to audit the books, 

records and financial statements of PY A. He has been with this company for thirteen 

years and has spent most of that time auditing schools. The last seven years he has 

worked with charter schools. He' found that the activities of the charter school and 

Palmetto Youth Services were run out of the same cash account. As he got further into 

the situation, he found that the volume of transactions relating to Palmetto Youth 

Services were significant. He could not get to the opening balances with the two entities 
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being operated out of the same account. He did not know the nature of what Palmetto 

Youth Services was doing. He knew that it was not a charter school. (R31-32). 

At the hearing before the school board no one fro~ PYA testified. Had someone 

testified, questions about the nature of Palmetto Youth Services could have been asked. 

It may perform some good services for youth outside the field of education. The funding 

the state provides for charter school is restricted to providing education for children 

enrolled in the school. If those children· or different group of children need \ other 

services, those services cannot be funded out of money put by the state into the education 

system. This constitutes a substantial reason for the District to question the financial 

management of PYA. 

The failure of PYA to have an audit of its· finances available for the District 

caused the District to receive a qualified opinion from its auditors. The District, as do 

most school districts, finances the construction of new schools by issuing bonds. In the 

sale of bonds the underwriters want to know whether the 'District has a qualified or 

unqualified audit report. A qualified audit report can cause the District to incur a higher 

_ interest rate on its bonds. (R21). The District keeps its own financial records in proper 

order so that it can get an unqualified opinion from its auditors. It has every right to 

require PYA as a component unit of the District to do the same. 

CONCLUSION 

There was ample evidence in the record of the case to support the District's 

decision that PYA had not complied with the audit requirements which was appropriate 

justification for the District to revoke the charter of PY A. The action of the District 

should be affirmed. 
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/f},d~ );l~ 
D. Laurence Mcintosh 
MCINTOSH LAW OFFICE 
Post Office Drawer 1831 
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I Attorney for the Respondent 
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· STATEMENT OF ISSUES IN REPLY BRIEF 

I. The District's response is unfounded and not based on facts in the record. . 

II. The District violated its duty to act in good faith and fair dealings 

III. PYA is not a component unit of the District as defined in the District's audit. 

STATEMENT OF THE CASE 

As more thoroughly discussed in PYA's initial brief, this appeal arises in response 

to the Florence County School Board's decision to revoke PYA's charter pursuant to 

section 59-40-110 of the South Carolina Code (Supp. 2009). Due to this appeal, PYA has 

remained open. PYA filed its initial brief, and the District filed its response brief, 

approximately ten days ago. PYA now submits the following arguments in reply to the 

District's response brief. 

ARGUMENTS ON APPEAL 

I. The District's response is unfounded and not based on facts in the 
record 

The District claims in its brief (page 6) that PYA was informed that is was not 

following the acceptable accounting procedures. It claims PYA was informed of this in a 

letter from Elliot Davis dated January 26,2010, indicating that funds of PYA appear to 

have been comingled with another entity. What the District fails to indicate is the fact 

that Elliot Davis did no work at PYA. Had Elliot Davis performed. any inquiry, it would 

have realized that PYA and Palmetto Youth Services (pYS) are one and the same entity. 

PYS is doing business as PYA. The District's allegations about the misuse of taxpayers 

money are unfounded. Similar to Elliot Davis' "appears to" comment, the District's 

claims are without corroboration .. Not only is the record devoid of substantial evidence as 
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required by statute, it is devoid of any evidence of the allegations being asserted by the 

District of misappropriation. S.C. Code Ann. § 1-23-380(A)(5) (Supp. 2009). 

The argument that PY A spent time retaining counsel instead of performing an 

audit flies in the face of the facts. PY A was willing to do an audit but could not afford 

one when it was brought to its attention that its belief that an audit was not required for 

schools with allocations under $500,000 was inaccurate. The District then decided to 

seize its funds and force an audit on PYA. It was the District's auditor who failed to 

perform an audit, while retaining PYA's funds'of over $10,000.00. 

II. The District violated its duty of good faith and fair dealing 

The District, after overseeing PYA since its opening in 2006, alleges for the first 

time since the school's inception that it failed to perform an independent audit. As 

indicated previously, PYA was under the impression that the audit was not required as 

per information garnered from the State Department of Education (SDE). The record is 

devoid of any information or request from the District advising PYA of the need for an 

independent audit. At no time prior to the clarification regarding an audit from the SDE 

to the District and revocation process had anyone from the District informed the school 

of the need for such an audit. When the clarification was received, PYA indicated it had 

not allocated any funds for said audit. However, by acquiescing to PYA's submissions 

and failing to inform PYA of its need for an independ~nt audit, the District violated and 

breached its implied duty of good faith and fair dealing which is inherent in every 

contract. U.S. for Use & Benefit of Williams Elec. Co., v. Metric Constructors, Inc., 

325 S.C. 129, 133,480 S.E.2d 447, 448-49 (1997). 
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III. PYA is not a component unit of the District as defined in the District's Audit. 

The definition of Component Unit ,as defined in the audit does not describe PY A 

as the District claims, and therefore the District should not be affected by its audit as they 

are equally claiming. According to the audit report component units are: 

Legally separate organizations for which the District is 
financially accountable. The District is fmancially 
accountable for an organization if the District appoints a 
voting majority of the organization's governing board and 
(1) the District is able to significantly influence the-­
programs or services performed or provided by the 
organization; or (2) the District is legally obligated or has 
otherwise assumed the responsibility to finance the deficits 
of, or provide financial support to the organization; or the 
District is obligated for the debt of the organization. 
Component units may also include organizations that are 
fiscally dependent on the District in that the District 
approves the budget, the issuance of debt or the levying of 
taxes. The District has determined it has no component 
units. 

This definition clearly excludes PYA. Therefore, PYA's audit should not affect 

the District's audit and certainly was not the sole reason for a qualified opinion. 
_J 

CONCLUSION 

The intention of the legislature was not to allow the District to revoke a charter for 

fancy and unfounded reasons but only when material violations have occurred. Further, 

in determining whether a violation is material, the legislature instructs courts to interpret 

liberally and support the findings and goals of this chapter and to advance a renewed 

commitment by the State of South Carolina to the mission for academic excellence, and 

diversity of public education. S.C. Code Ann. § 59-40-30(A) (Supp. 2009). 
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For the above argued reasons, PYA requests the ALC overturn the District's 

decision to revoke its charter. 

January / ~ ,2011. 
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