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SC Court of ppeals 

THE STATE, I 
, 

I 
Respondent, 

vs. 

JOE ROSS WORLEY, 

Appellant. 

: 
RETURN TO APPELLANT'S MOTION 

I I 

TO SUPPLEMENT RECORD ON APPEAL 
I I 

AND EXPEDITE BRIEFING 
I I 
I i 

Respondent ("the State"), througI{ its undersigned counsel, would respectfully show un 0 . I ': 
the Court as follows: 

I 

I 
Return to Appellant's Request for the Record on Appeal to Be Supplemented with the 

. II I ' 
Proposed Supplemental Matter 

In Appellant's Motion to SUP~letent Record on Appeal and Expedite Briefing, ! 

Appellant correctly asserts ~ortions +thf testimony presented during the pre-trial htaring on t e ; 

immunity issue were not tr:mscribed.i Th correct this problem, Appellant asks this G:ourt to . 

allow him to supplement thj Record ~n tppeal with a number of exhibits that were Lver 

presented to, reviewed by, J considJ.edibY the trial judge. Significantly, Appellant maintains 

,I II! ' ,.! 

there is no method to correct the incompleteness of the record other than through 

I I] [ 
1 The portions of the testimony mlssing from the: transcript were not transcribed because part of the record was 
stolen from the court reporter in al criminal ~ t. (Exhibit "A" - Court Reporter Certification, Pre-TriJI Hearing 
Transcript, p. 231). ! 



, 
supplementation. However, Appellan 'r cpntentions are wholly incorrect and are inconsistent 

with the mandates of our applllate cou~ 11es. . I 

Rule 212(b), SCACR, allows a par;ty to an appeal to supplement the Record on Appeal, 

with additional supplemental material Jot!previOUSlY included in the Record on APpl after th 

I 
II I I 1 

party obtains consent from all of the otheriparties to the appeal or obtains approval from the i 

appellate court. Thus, if a ply fails t~ d~Signate matter necessary for the proper reJution of, 

an appeal until after the RecJd on APbeal is completed, Rule 212, SCACR, provides a i 

procedure to remedy that errd, by allo~Jg the supplemental matter to be included in an ' 

. I II I ..; 
AppendIx to the Record on A:ppeal. See fule 212( c), SCACR ("Supplemental matenals filed : 

under Rule 212(b) shall be inblUded iJlan!APpendiX to the Record on Appeal."). siJificantly i 
though, Rule 212, SCACR, dbes not JlpJant Rule 2 1O( c), SCACR, and pennit part+ to I 

introduce matter into the appL that JL ~ot previously presented to the trial judge. See Rule i 
21 O( c), SCACR ("The Recor.h shall nl,l, Bow ever, include matter which was not presLted to th 

I I ii, 
lower court or tribunal."); see also JEAN HOEFER TOAL ET AL., ApPELLATE PRACTICE IN SOUTH' 

CAROLIN A (2nd ed. 2002) ("~ ul e 212 ~ ), (SCA CR, must, of course, be read in conjunbtion with 
I ; I I 

Rule 210(c), SCACR, which declares that the record cannot include matter that was not 
I , 

presented to the lower court or tribunal."). : 

In the case sub jUdJ, APpell~t !equests pennission from this Court to supplement th~ 
Record on Appeal with sevelal eXhibiL Jursuant to Rule 212(b), SCACR

2 
specifiJllY, 

I , 

I 
2 Significantly, Appellant's requesl to supplement the Record on Appeal pursuant to Rule 2l2(b), SC,rCR, is 
premature at the current stage ofilie appeal ~JcaJse the Record on Appeal has not yet been filed. See Rule 210(a , ; j 
SCACR ("Within thirty (30) days kfter servib~ of the last brief, the appellant shall serve a copy ofthelRecord on 
Appeal on each party who has se~ed a briefR1"); ~ule 21 O( c), SCACR ("The Record on Appeal shall mclude all '! 
matter designated to be included by any part I un~er Rule 209 and shall comply with the requiremen~ of Rule , 
267."). Thus, the appropriate prodedure for $ pplementing the Record on Appeal would be to obtain ,leave from t is 
Court to file an Amended Designa'tion ofM~*er.: However, regardless of whether Appellant seeks to supplement he '. 
record pursuant to Rule 212(b), S€ACR, or b~ aTending his designation of matter, Appellant cannot supplement he ; 

2 



I 

Appellant asks to supplement the record with the following exhibits: (1) an unsigned and . 

I I' 1 1 . 
uncertified memorandum from Rema Kl. T,homas, the court reporter who recorded the pre-trial , 

h . . A 11 ,I D' iAlli l' C Ad" . I d' ' eanng In ppe ant s case, to eSIree n en, an emp oyee In ourt mInIstration, regar Ing a 

vehicle break-in; (2) a law enLrcemel1!~in~ident report detailing a vehicle break-in thlt occurre: 

I I: I : 
on June 23, 2011; and (3) a purported s mmary of Appellant's testimony dated September 7, ; 

20123 However, in making lat requ~jt, lppellant notably does not contend those plposed 

supplemental exhibits and doLments Uerl ever presented to or consideredl by the triJ judge. 

The likely reason Appellant dbes not ~ak~ such a representation is that thle documlts ~ 
Dot presented to the trial j udJe and, in le~ case of the purported summary 0 f APpell~t' s 

testimony that was unilaterall~ createdl)APpellant in September of this year well aier the 

notice of appeal was filed, colld Dot 1rV1 been presented to the trial judge. See Williamsburg 

Rural Water & Sewer Co., InL v. Williamsburg County Water & Sewer Auth., 367 slc. 566, 

571,627 S.E.2d 690, 693 (20
1
06) ("NdJhidg in the appellate court rules permits a part~ to 

unilaterally add after-created eVidenJ to lhe record."); see also State v. White, 372 slc. 364, I 

1 ! 1 

record with matter that was never Jresented tbJ the: trial judge. See Rule 21 O( c), SCACR ("The Record shall not, 
however, include matter which wa~ not presehtedito the lower court or tribunal."). I 
3 S"fi 1 h d I fA 11 111,. . 'fi' h" 1 19rn lcant y, t e purporte summary 0 pp'e ant s testlmony contams no certl lcatlon t at lt lS a comp ete 
recitation of that testimony. (Motibn to Sup~lbm~nt, Exhibit C, p. 7). Furthermore, the purported sUnlmary appe s 
to paraphrase .the alleged testimony in some Jbrti?ns while appearing to directly quote the testimony ih other . 
portions. (Motion to Supplement, Exhibit C,[! p. '1-2). Specifically, at the beginning of the purported ~ummary, e 
summary reads: "His background information - How old he is, his education, his work history, and w~ere he lives" 
(Motion to Supplement, Exhibit c! p. 1). Ho: evkr, thereafter, the summary does not contain the details of the 
testimon~ that Appellant alleged~Ylprovided ~1gafding.his age, education, or w?rk history a~d ~oes ngt contain.an 
explanatlOn as to why those detalls were not mcluded m the summary. Troubhngly, the omlSSlOn of those details' 
establishes the purported summa~ clearly is Rot ~ complete recitation of Appellant's testimony as it dbviously do s 
not contain at least some details Appellant cntse ~o omit, leaving it uncertain as to what other details, lif any, were 
omitted by Appellant. Critically, the fact tha~ one of the interested parties to an appeal may have an interest in no 
providing details potentially unfav'orable to tirot party's case to the appellate court is the logical reas06 it is not th 
responsibility of any single intere~ted party t~ unilaterally attempt to reconstruct missing portions of the trial co 
record. A trial judge's impartiality and lack bf in'terest in a matter is the precise reason why the trial jhdge has th 
duty and responsibility of dete~ing what ~att~r was contained in the record when there is an inc0rPplete 
transcript of the trial court proceeqings. Seelthina v. Parrott, 251 S.C. 329, 334,162 S.E.2d 276, 278 (19~8) 
(instructing "the duty and responsibility" of sbttling the question of what the appellate record should 60ntam rests 
upon the trial judge in a case whete portions f tlie notes of the trial proceedings were lost before the bourt report r 
was able to transcribe them). : 

3 
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387,642 S.E.2d 607, 619 (Ct. App. 2017) :("Morris' statement was not presented to the lower 

court and cannot properly be included 1 t~e Record on Appeal. "). Accordingly, as thbse . 

d d h
'b' I II i I : ocuments an ex 1 Its were not presented to the trial judge, they cannot properly be included i 

I II! I . 
the Record on Appeal or any supplement to the Record on Appeal pursuant to the req~irements 

I "I I of our appellate court rules. See Rule [21 0'( c), SCACR ("The Record shall not, however, includ 

h· h I II i matter w IC was not presented to the Ilb:er court or tribunal."). 

Despite the fact that tJe proposbd ~upplemental evidence and exhibits were not presente 

to the trial judge and, thus, clot pro~erl~ be included in the Record on Appeal, APJellant 

contends he should be permi1ed to su~ l1ment the Record on Appeal with that matel.l becaus 

there allegedly is no method to coITec! th~ deficiencies with the transcript other than t allow hi 

to supplement the record WitJ matter ~eJr presented to or reviewed by the trial jUdgl. In 

support of that position, APplllant c11ms' the trial judge lacks any jurisdiction to rJnstruct th 

. 1 d' h' j H II! A 11' . h' d tna court recor In IS case. I oweTr, fontrary to ppe ant s contentIOns, t ere IS an accept 

and judicially-recognized method to JIT~ct issues stemming from a lost or destroyed transcrip . 

Critically, the South carolinr supr,t C~urt has instructed: "Where a transcript has been lost. r 

destroyed, a court may remand to have! the record reconstructed." Koon v. State, 358 S.C. 

I I j I 
359,367,595 S.E.2d 456,460 (2004) (emphasis added), overruled on other grounds by State 

I I: I 
Gentry, 363 S.C. 93, 610 S.E.2d 494 005). Thus, the appropriate remedy to correct the lack. f 

I [: 
-----------------------I~ I 
4 In making that contention, Appellant claim the State "has argued in its Motion to Strike that the trial court has st 

. ; 

its jurisdiction to confinn the und6rlying recbrd ~n appeal." (Motion to Supplement, p. 3). AIthoug~ the State n ted 
in its motion to strike that the triall judge hact! ho j'urisdiction to consider motions and exhibits present6d to him aft r • 
Appellant filed a notice of appeal in the case!,lthe: State ~ asserted this Court could not remand thF case to the 
trial court for reconstruction of thb record. S e Rule 205, SCACR ("Upon the service of the notice of appeal, the 
appellate court shall have exclusi~e jurisdic~ 6ver the appeal[. ]"). Instead, the State argued the ex~ct opposite 
noting the appropriate remedy to borrect ApP';ellant's asserted deficiencies with the transcript was forlAPpellant t 
ask this Court to remand the matt~r to the tri'Jl ju'dge to reconstruct the missing portions of the transcript. (Motio to 
Strike, p. 5, n. 7). Significantly, the fact a nbbc~ of appeal has been filed does not prevent an appellJte court fro 
remanding a case to the trial cou~ for recon~lruction of missing portions of the record that we~e proPFrly before. t e. 
trial judge. See Whitehead v. State, 352 S.O 215, 221, 574 S.E.2d 200, 2003 (2002) (remandmg a case to the CI Ult 

court for reconstruction of the tri~l record). . 

4 
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I 

a complete transcript on appeal- the exact' situation involved in Appellant's case - is for the 

appellate court to remand the Latter to lhe; trial court to allow the trial judge to attempl to 

reconstruct the missing portioL Ofthe~eC?rd. See Whitehead v. State, 352 S.C. 215, k21, 574 

S.E.2d 200, 2003 (2002) (remLding al!ash to the circuit court for reconstruction Ofthl trial 

record); see also China v. pJott, 251 ~.cl329, 334, 162 S.E.2d 276,278 (1968) ("TL issues 0 

appeal must therefore be deteLined o~ t~e basis ofthe record as settled by the triJI court." 

(emphasis added)). Such a reLand wJ~ld;allow the neutral and impartial trial judge lho 

presided over the pre-trial heing in l~pJllant's case to detennine the contents Ofthj trial cou 

record and confinn the comPllteness ~d forrectness of that record, which is solely tJe trial 

judge's duty and responsibiliJy, while ~s~ allowing all of the interested parties to the appeal, 

including Appellant, to mutulllY offerltheir assistance and input in reconstructing the record.
5 

See China, 251 S.C. at 334, I b2 S. E .2~ at: 27 8 (instructing "the duty and responsibility' of 

settling the question of w hat ~e appelllterecord should contain rests upon the trial jJdge in a 

case where portions of the noles Ofthl tri~1 proceedings were lost before the court relorter was 

able to transcribe them). 

The proposed supplemental m~terial offered by Appellant for inclusion in the Record 0 

Appeal cannot properly be Jed to sU~Plement the record and cannot properly be considered 0 

appeal because it was never JresenteJ ~o ;he trialjudge. See Rule 210( c), SCA CR (lhe Reco d . '. 

shall not, however, include latter wJCh ;was not presented to the lower court or tribanal."); se 

also Tant v. G~ess, 37 S.C. J89, 512-, '13l16 S.E. 472, 480 (1892) ("[I]fthe purpose was to as 

5 Supporting the likelihood that thJ trial judgM will be able to successfully reconstruct the missing po ions of the 
pre-trial hearing transcript, the tri~l judge ina~' de,.d a highly-detailed summary of the testimony preseJted during t e 
hearing, including Appellant's tesiimony, in: 's order denying Appellant's request for immunity froIri prosecutio . 
(Exhibit "B" _ Amended Order o~ Motion td at Prosecution, pp. 1-7). Notably, in his order, the triJI judge 
expressly found Appellant's testi~ony durin' the hearing not to be credible. (Exhibit "B" - Amendea Order on 

Motion to Bar Prosecution, pp. 2-5; p. 7). 
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· \ 

this court to consider facts not presente<i to the Circuit Court, ... then it is clear beyonli dispute 

that we cannot consider such fucts. Fjl a~ is said by Taney, C. J., in Russell v. southLd, 12 

How., at page 159: 'Accordin~ to the ~aciice of the Court of Chancery from its earlJt history 

to the present time, no paper jot before th~ court below can be read on the hearing of L appeal. 

This court has, in numerous 1ses, re~ i~ed and affirmed this doctrine."}. ACCOrdJjIY, 

Appellant's motion to supplement the rLord pursuant to Rule 212(b), SCACR, should be denie 

Thereafter, if Appellant desirl to do s~, ~ppellant can cure any deficiencies regardink the 

compl eten~ss of the transcripJ by aSkiJk this Court to remand the matter to the trial j u~ge for 

reconstruction of the record' See Kelt, :i58 S.C. at 367,595 S.E.2d at 460 (instructi~g that th 

appellate court has the authority to r~and the matter to the trial court for reconstruction of 

., d d . I f II.) . 
mIssmg or estroye portIOns 0 a tranlcnpt . 

·1 I; Return to Appellant's Request for the Appeal to Be Expedited 

In Appellant's MotiJ to sUPI~ment Record on Appeal and Expedite Briefing, 

Appellant asks this Court to Lablish r expedited briefing and argument schedule pLuant to 

Rule 240, SCACR. APpellJt also asUs this Court to, at a minimum, prohibit the Sta!. from 

seeking any further extensiJ requesJ in this case. Those requests should be denied It this 

juncture. 

In its discretion, an appellate c urt can extend or shorten the time period permitted for 

performing any act related t, an appe~\ other than the filing 0 f a notice of appeal. RlI e 263 (b) 

'Notably, ;n h;, ;,,;,;.1 brief, APpJIl .. , noted he prov;ded the tri.1 judge .,;th the p,";al ,,,,,,,,,rip' of L p,,·trial 
hearing in October of 20 11. (App] Br. p. 3, ~j 2): Thus, Appellant was aware the transcript of the pr+trial hearin 
was incomplete while his case waJ still pendirg before the trial judge, but it does not appear Appellant asked the 
trial judge to attempt to reconstrust the miss~g portions of the transcript or to supplement the record }v~th 
Appellant's missing testimony at that time. l~stead, Appellant elected to go forward with the appeal wlth an 
incomplete trial court record whil6 asserting It e incompleteness of the transcript entitled him to recei~e favorable 
evidentiary inferences on appeal.' !See State v Penland, 275 S.c. 537,538,273 S.E.2d 765,766 (198b ("One rna 
not preserve a vice until he leamsiwhat the re ult will be and then, take advantage of the error on appbl."); see al 0 

State v. Williams, 321 S.c. 455, 464, n. 4, 46 S.E.2d 49,55 (1996) ("The burden is on appellant to provide a 

sufficient record for review."). I 

6 
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SCACR. However, appellate courts w~. I ordinarily only shorten the time periods associated wit 

I . I .. ...1 
an appeal where there are eX10rdmar II or eXIgent Clfcumstances necessltatmg expedTd 

consideration of the appeal. See Geor e v. Mun. Election Comm'n of Charleston, 335 S.c. 182 

I I 
184, n. 1, 516 S. E.2d 206, 201 (1999) ( xpedi ting an appeal where the decisi on in the appeal w 

critical for determining the validity of II referendum and would have an impact on an l!lpcoming 

election). 
!; 

In the case at bar, ApP'ellant ha raised four issues related to the trial judge's denial of 

Appellant's Motion to Bar prLecutiJ pursuant to the "Protection of Persons and p,dperty Act' 

and the trial judge's denial 01APpell~'s request for pre-trial bond. (App. Bf. p. 1). Through 

the passage 0 f the" Protection of P erslhs ilnd Property Act," the South Carolina General 

Assembly codified the commbn law 11,tle Doctrine, extended that doctrine to includl occupie 

vehicles and an individual's Jlace oflliness, and granted immunity from prosecuti1n to 

individuals acting in a mannJ consist~nt with the mandates ofthe Act. See S.C. Code Ann. § 

16-1 I -42 O( A) ("It is the inteL of the 1e~eral Assembly to codify the common law cLtle ,I: 

Doctrine which recognizes tJat a pe~n's home is his castle and to extend the doctrile to inclu e " 

an occupied vehicle and the ~erson's ~ ace of business."); see also State v. Duncan, 3r2 S.C. 4 4, .: 

407, 709 S.E.2d 662, 663 (2J09) (,,[J y using the words 'immune from criminal prosecution,' :i; 

I I II: 
the legislature intended to create a tru irpmunity, and not simply an affirmative defense."). 

Subsequent to the passage Jd imPle! entation of that Act, our appellate courts have only 

l 
i' 

,I, 
i. 

7 Notwithstanding the analysis in buncan, tlli Court previously found the "Protection of Persons and Property A t" ;: 
did not apply retroactively in two 'separate d es without specifically addressing the substantive appl¥ability oft e I' 
Act to the facts of those cases, S~e State v, : olin, 381 S.c. 557, 56,2, 67~ S,.E.2d 885, 887. (Ct. App. ~.009) (fm~i g I: 
the "Protection of Persons and Pr9perty Act'i' did not apply retroactively III hght of the sa~lllgs claus9 Ill~luded m the;! 
Act); State v. Dickey, 380 S.C. 384,404-40$ 669 S.E.2d 917, 928 (Ct. App. 2008) (fmdmg the "ProtectIOn of ": 
Persons and Property Act" did no~ apply retf actively to Dickey's case), rev'd on other grounds, 394 S.c. 491,7 6 .; 

S.E.2d 97 (2011). 

7 
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at 407, 709 S.E.2d at 663 (addressing r ether the issue of immunity pursuant to the "Protection 

of Persons and Property Act" reqUired ~ pre-trial detennination and whether the trial jLge erred 

in finding Duncan was entitlJ to pre-talimmunity). In doing so, the Supreme cool expressl 

recognized the novelty and si~ificancl of the Act' See Id. at 409-411, 709 S.E.2d a1664-665 

(recognizing the issues raised in the cje were novel issues and issues of first impression in 

South Carolina and finding the legisla~re:created a true immunity as opposed to simJlY an 

affinnati ve defense). In I ight of the JLlty of th e "Protection of Persons and ProPeri~ Act" an 

the significance ofthe issues related Jthat Act, appeals involving an interpretation Jthe Act 

currently require extensive reLarch J1 careful consideration to ensure the Act is proberlY 

interpreted and applied. For tat reaJl, the schedule for appellate review of a case iLolving a 

interpretation of the Act ShOUld only ~ accelerated if the exigent and unique circumJances of 

particular case clearly necessitate expetlited briefing and priority consideration of the appeal. 

In Appellant's case, tL only e~igent circumstances that Appellant has identified in . 

support of request for this coL to shi en the nonnal time periods penn;tted for bnJfing and t 

expedite review of his appJ is that: j ) he was denied pre-trial bond; and (2) he rais~ a claim 

that he is entitled to immunit~ from pf secution and is appealing a trial judge's detlination 

h h
· . f' I I . I . . 9 (M' S I I 4) t at 1S assertIOns 0 enttt ement to ',[umty were mcorrect. otton to upp ement, p. . 

However, ifbeing incarceratL dUrin,re pendency ofan appeal from a trial judge's ruling or 

simply appealing a trial judgL rejeclon of a claim of entitlement to relief were the only 

'In hi, initi,1 brief, Appel!>"" 'Pll" '0 <ecoLe the Ufl"uled 'nd novel n,lure of 'ppeal, involving the 
"Protection of Persons and Prope~ Act" an[' asserts even the issue of the appropriate standard of review in such 

cases has not yet been defined .. (1pp, Bf. PPJ' 11-13). I 
9 Notably, the trial judge's determination tha ppellant was not entitled to immunity from prosecution is presum d 
to be correct at the current stage ofthe proce l ings. See Martin v. Carolina Water Servs., Inc., 273 Slc. 43, 46, 2 4 
S.E.2d 52, 53 (1979) ("The ordei6fthe lowJ court is presumed to be correct."); Ehlke v. Nemec Co~str. Co. In 
298 S.c. 477, 481, 381 S.E.2d 508, 510 (ct.1 pp. 1989) ("[T]here is a presumption in favor ofcorrec'tness of an 
appealed order and the burden of Jhowing erl- r by the trial judge is on the appellant."). I 
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., I I 

exigencies required to warrant expedite appellate review of a criminal appeal, then virtually 

. . I Id I. HI r d' d ., 11' I . . I every cnmma case wou reqUIre suc expe Ite reVIew smce appe ants m numerous cnmma 

case are incarcerated during tJe pendJ y of their appeals and typically claim their 

incarcerations or COnViCtiOnstere deflltive or wrongful in some respect. Accordingl¥, the 

particular circumstances identified by llppellant as warranting expedited review of hi! case do 

not make his case unique or Jore impllant than other appeals currently pending befdre this 

Court and do not sUffiCiently!ustify pllrity or expedited consideration of his case. Jerefore, 

based on the significance and novelty ~ the issues raised in Appellant's appeal couPIL with th 

lack of any unique exigent circumstanlls necessitating expedited briefing and review of Ii . 
Appellant's case, Appellant's, request £ r the establishment of an expedited briefing and 

argument schedule should beUenied .llthiS juncture. 10 

',' 'I' 

Furthermore, APpellJt's requ[t that this Court prohibit the State from seekilg any 

further extension requests shlld be d~ied. As previously stated, the issues invOIVj in 

Appellant's appeal require thi parties Ld this Court to interpret a legislative act that has not 

11 I 1\ 

previously been addressed in substanc by our appellate courts. Based on the novelti of the I' 

issues raised in the appeal coupled wij~ the significance of those issues, Appellant's appeal has Ii 

necessitated extensive resJh in or) I for the State to properly prepare the Initial B1ef of 'I: 

" C,iti"lIy, thi, Court', demal of Lpdlant'l reque" fo, an expedited briefing and .,.gument ""hedul would not !' 
prevent Appellant from seeking ahlappeal bo l to obtain his release from incarceration during the peridency of hi ,;: 
appeal, which would minimize the hardship ~ has identified as warranting expedited review of his cafe. See In r I': 
Michael H., 360 S.c. 540,552,602 S.E.2d 72 ,735 (2004) ("South Carolina Code Ann. § l4-8-200{a) (Supp.20 3) ': 
states that the Court of Appeals sh~ll have thJ same authority to grant petitions for bail as this Court Jould have i a :1.: 

similar case. Under South Carolii1k Code ~I . § 18-1-90 (1985), bail shall be allowed to the defendJnt in all cas s ,: 
in which the appeal is from the tri~l, convictip:, or sentence for a criminal offense."); s~e ~lso State. v.! Workman, 'ii 
274 S.c. 341, 343, 263 S.E.2d 86,S, 866 {198R ("The purpose of an appeal bond in a cnmmal case IS fO allow the 
defendant to go free during the peJdency of ~e appeal while assuring his presence upon affmnance of his , ' 
conviction or as the court may oilibrwise dire' t."). However, by noting Appellant has a means to obdin release 
from incarceration during the pendency of hi~ appeal, the State is in no way suggesting Appellant shohld be grant d 
that relief, and the State fully intdrids to objeb 'to any request by Appellant for such relief. See, e.g., Nichols v. 
Patterson, 202 S.c. 352, 355, 25 SI.E.2d 155,1 56 (1943) {" 'Important considerations in the discretiortary allowan e I I 

or refusal of bail pending appeal hlc1ude the obability of reversal, the nature of the crime, the possibility of esc a e, f 

and the charter and circumstance$'of accused. !" (citations omitted)). :l! 
9 'I: 
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· . 

Respondent and to fully and accuratel, espond to the issues raised by Appellant. Based on the 

work required by Appellant's lappeal aI- ng with the work required in the other appeall assigned 

to the undersigned counsel, the State h~S requested additional time to complete the IJial Brief 

of Respondent and Designatil of MalL from this Court on two prior occasions. II 11 making 

those requests, the State affiled thoJirequests were not made for the purposes of del.y or wit 

any improper or dilatory intJtions, J ., critically, Appellant has not suggested the sLe's two 

previous extension requests Jere mJ I in bad faith or in an effort to delay the resolut!on of his 

1 12 A d' 1 . h b f . h h' S· .' I appea . ccor mg y, m tea sence any contentIOn t at t e tate IS engagmg m any 

improper dilatory tactics and in light 0 the significance of the issues raised in APpellLt's 

appeal, the State does not bel!eve ther~ is any reason for this Court to restrict the statL ability 

to ask for any additional exteLon rJtests should they become necessary for the colpletion 0 

the Initial Brief of Responde1. TheJ}ore, Appellant's request that this Court Prohiblt the Stat 

from filing any further exteJion requ~sts should be denied, and this Court should ooLess the 

individual merits of any fuJe extens! n request should any future and currentlY-hJothetiCal 

extension request be filed. 

WHEREFORE, Respondent rays that this Court will deny Appellant's request for thi II 

Court to allow him to sUPPI~Lent the -ecord on Appeal pursuant to Rule 212(b), so,IAcR, wit I: 

I ~ ;1: the exhibits attached to his :tVI, otion to . upplement Record on Appeal and Expedite Briefing; d y I: I: ,. 
,/ 

------------'-1 Ii 
11 Including the two extensions re~uested by te Stat,e, this Court has so far granted a total offour extensions ofti e ' 

fo, the p"p,mtion of the initi,\ brief, to the R'rti<s invotv,d in thi, 'PP""1. I r 

12 Notably, the State has required Lditionalll~e to prepare a response to Appellant's initial brief because the Sta e !! 
detennined Appellant's initial briJf did not dfinplY with the requirements of our appellate court rulesl including e Ii 
requirements regarding citation t61the trial C?Jrt record. See Henning v. Kay~, 3?? S.c. 436, ~37, 41

1
5 S.~.2d 79 

'. I,:.,' 

794 (1992) ("[T]he South Carolina APpellat[court Rules are not mere technicalities but provide the parties and t IS 
Court with an orderly mechanism)through vJ, !ch to guide appeals in this State. It is incumbent upon counsel to 
provide material that complies ~ith the Ruld 'and facilitates appellate review."). For that rea~on, ~elState filed i I 
motion asking this Court to strikelnumerousl"'ems from the Initial Brief of Appellant and DeSignation of Matter !Ii 
to require the filing of an Amenqed Initial B ~f of Appellant. (Motion to Strike, pp. 1-10). The Statb's motion i 
currently pending before this Couh, and the tate is presently awaiting a ruling on that motion. . 

10 
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Appellant's request to establish an eXPiited briefing and argument schedule; deny Appellant's 

request to prohibit the Responbent &01 seeking any additional extensions oftime in tle appeal; 

and grant such other and furthlr reli ef 1 the Court may deem just and proper. 

September 17,2012 

II 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

MARKR. FARTHING 
Assistant Attorney General 

Office of the Attorn 
Post Office Box 11549 
Columbia, SC 29211 
(803) 734-3727 
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STATE OF SOUTH CAROLINA 
I 

COUNTY ,0F LEXI GTON 
I ' 

CO T REPORTER'S CERTIFICATION 

I, REMA K~ GANTT, OFFICIAL COURT REPORTER, AND 

NOTARY ,UBLIC ~' ~ AND FOR THE STATE OF SOUTH 

CAROLINA, DO H REBY CERTIFY THAT THE FOREGOING IS A 
I ' 

TRUE, A.crCURATE BUT PARTIAL TRANSCRIPT OF RECORD OF 
I ' I 

THE PROcrEEDING ,HAD AND EVIDENCE INTRODUCED IN THE 
I I I 

ABOVE-CAPTIONE : CASE ON MAY 31, 2011, IN MCCORMICK, 
I 

SOUTH CAROLINA., 
'I I 

THIS RECORD IS INCOMPLETE DUE TO AN ILLEGAL 
I ' 

BREAK-IN TO MY PERSONAL VEHICLE ON 6/23/2011, 

WHEREIN.: ITEMS ~.~RE STOLEN FROM THE VEHICLE, 

INCLUDING PART OF THIS RECORD; COLUMBIA POLICE 
ii, 

REPORT i#110018[381. 

I . 
I FURTHER CERTIFY THAT I AM NEITHER OF COUNSEL 

'. 1 

i 

NOR KIN TO ANY OF THE PARTIES TO THIS CAUSE OF 

ACTION, NOR AM :1 INTERESTED IN ANY MANNER IN ITS 

OUTCOME. 

IN WITNES j WHEREOF, I HAVE HEREUNTO SET MY HAND 

: ~ AND SEA1 AT LE' [NGTON, SOUTH CAROLINA, THIS THE 
11 I i 

TWENTY-EIGHTH 'AY OF AUGUST 2011. 

REMA 
bFFICI 
NOTARY PUBLIC FOR SOUTH CAROLINA 
MY COMMISSION EXPIRES 11/21/2013 
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;-" ;-. : ~ f.T ~J' ::~I~. 

~ u ;: l. ',';..' ? 

STATE OF SOUTH CAR<DLINA I) 
I ') 

COUNTY OF McCORMICK ) 

I 
STATE OF SOUTH CAR<DLINA, ) 

; i t"'l ;',,, .. , . ' 

IN THE COURT OF GENERAtjS1tsS1tDN,~ II: S 

KAThi! :'1~fJP. BUTLER 
CLEi.~; ='ij COURT' 

McCORMiCK (];OUHTY. S,C, c ,: 
I' ) 

-vs- ) 
) 

AMENDED ORDER ON MOTION TO 
BAR PROSECUTION} 

JOE ROSS WORLEY, ) Case Numbers J-036561" J-036562, 
') J -036563, J -036564, J -036565, J -036566 

Defendant., ) 

The defendant moved prior I. trial to bar the prosecution of these cases under the 

immunity provided in S.c. Code J :. § 16-11-410, et seq., the Protection of persJs and 

Property Act (the Act), which is So I h Cam I ina· s codification of the common law fastle 

Doctrine. Pursuant to the Llding J State v. Duncan, 2011 WL 1744209 (S.c.), the court' 

conducted a full-day pretriL hearinl ~nd received testimony from various witnessel, 

including expert testimony for the dl fense. The motion is denied. Because of the 

extensive degree of factual determJtions that are required to decide this motion, Te 

court recuses itself from this case J ' any related civil lawsuit (201O-CP-35-00030D. The 

motion to reconsider bondlhould bi airected to The Honorable R. Knox MCMahoJ for 

scheduling asChief JUdgeLr AdmJ istrative Purposes for General Sessions courJ 

synop,! :Of Factual Background 

In November 2009, deputies 'ith the McCormick County Sheriffs Department 

responded to a call of "shots fired" " : a residential neighborhood on Lake ThurmoJd. 

: I Iii I ' 
One of the people who res~onded to !the call, Robert E. Rushton, was injured by a shot 

I, I ' 
1 The order of June 23, 2011, which was file on June 24, 2011, is amended to correct minor typogrpphical 

, ! 
, 
, 

i 

, 
I 

, I 
I 

, , , 
, ! 
I 

and grammatical errors, The atidmeys wer~ hotified of the court's intent to amend by memo dated July 5, 
2011. No substantive changes wbre made, ~ : d the court sees no need to modify the Motion to Reco:nsider. ' ! 

I 

I 
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fired by Mr. Worley using a high-p ~ered rifle, The bullet from the rifle struck the pistol, 

that Rushton was holding in his haJ:, blowing off part of his hand, 

The defendant livJ with hiJ ~other, who spends time at the lake house and at 

I I ! I 
another home in another county, T e court agrees that the home where Mr. Worle~ was 

, h 'h l'f' h' d I ! II' d h' 'd d h d f" , If h staymg t at mg t qua 1 Ie~ as IS I e mg an IS resl ence un er tee InItIOns Gte 

Act, specifically §16-11-~3I0(1) and, ~3), 

Mr. Worley admitted firing !weapon earlier in the evening, He testified tHat he 

had been trying to scare aJay a fox hat he suspected had injured a pet, and that he had 

fired the weapon in that falhion on ~evious occasions, The neighbors are the Sheffields, 

Because of the previous inLdeots, ~rs. Gayle Sheffield had made a report to law 

enforcement months befoJ, but dJ ~ot want any charges to be brought at that time, Her 

husband, Mr. Alan Sheffi~L, testifi I ~ credibly that he tried to handle the situation in a 

neighborly fashion, He c~LuniJ I d with Mr. Worley's mother, but the inCidentl 

, d h d Mil W 1 I! 'd I d d' b ' contInue to appen an 'r. or elcontInue to create ou IStur ances In the 

'hb h d' I d' ft II d'f+ ' I ' h neIg or 00 ,mc u mg mng a w, ;on at 1 lerent tImes, ate at mg t. 

Finally, the situati6h got to tl e point that the November 2009 call to law' 

enforcement was made, ~l, Worle I :testified that he had fired the shots to scare the fox 
. I I ! ., 

00 the evening of Novem~~r 14, 20~, and that he had gone to bed sometime rouglily 

around midnight. RegardiLs of wh~iMr. Worley was firing a weapon in a resideJial 

'hb h d h Id'bl J I f I " " 'hi h' neIg or 00 ,t e more cre 1 e eVI ence rom severa prosecutIOn wItnesses IS t at t IS 

'I II 
occurred much later and probably m re than once, between 2:00 and 4:00 a,m, on 

: J 'II · 
November 15, 2009, Thre" people r :sponded to the scene: Rushton, McAllister, and 

Moore, apparent! y in separate cars, I 
I 
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The defendant raises a clai ' that Mr. Rushton was a not a law enforcement 

I I : . ' I. 
officer under the Act. There does n :t appear to be any dIspute as to whether McAllIster 

and Moore were law enforlement J ficers, and the court finds that they were. The court 

I I. jl".d h d '. . h M 
also finds that the greater ,weIght 0rhe eVI ence supports t e etermmatIOn t at r. 

Rushton was a law enforJment off ter within the meaning of the Act at the time L was 

.. d Th l· fiJi I. j'd· dbl mJure. e ana YSIS 0 t at Issue 1 ,Iscusse e ow. 

I I d ·d I, h h . h .. I d k d Mr. Wor ey presente eVI e ce t at t e mg t m questIOn was extreme y ar, an 

the court has no reason to LSbeliev :that evidence. However, the court does not bLieve 

h h . I· h I II'd .. h h . f D I I al I e exlenor Ig Is weer nol luri~ on al some poml pnor 10 I e s oOlmg 0 epuly 

Rushlon. The courl finds,no reasontble explanalion why a person in his home, 

perceiving this alleged thJat from l~oPle who were in his yard, would not cut on exterior' 

I· h h hi. I !h· ·f· d f d·bl h 'h : Ig ts to see w at was appemng. Iter WItnesses testl Ie ar more cre 1 y t at t e 
, , 

lights were turned on. 

Mr. Worley's testimony is t at he was awakened by a doorbell repeatedly ringing .• 

He makes no asserlion IhJ anyone I (Iempled 10 open a door" or window, nor Iha; hl heard 

. ·d h· ·d; I Ii. h f· d ·d I anyone mSI e IS resl ene, or attel ,tmg entry. T e court m s no eVI ence that any of 

the deputies attempted to enter Mr.I' orley's home. 

Mr. Worley claim~ that the fu use has extensive insulation which prevents noise 

from being heard. Yet neighbors f ! :away heard and saw a great deal. He denies Ler 

hearing anyone identify hiiself or ~ ! rself as a law enforcement officer. He deniJ seeing 

I I i I 
any marked patrol cars orolue light lor take-down lights. He denies seeing any baid~es. 
In short, he continued to rb~er to th Il officers throughout his testimony as burglaJ and 
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emphatically denies that he knew o[i!had any reason to know that the people in his yard 

ff'.1 H,I i, 'h d' d'bl were law enforcement 0 lcers, IS testImony m t at regar IS not cre 1 e. 

He states that he ~t a rifle I od came onto his deck, which was on a level ab~ve 
I I ;, I' h h f" I the entry door where the doorbell w s bemg rung, He calms t at e saw a 19ure appear 

..I I:, , ' h' d' , A' MI below in the yard, ralsmga gun anrilpomtmg a weapon m IS lrectlOn, gam, r. , 

, h h : I .1: 'f' , f h I 1ft Iff' Worley demes t at t ere was any ll!l ntl lcatlOn 0 t e peop e as aw en orcemen 0 lcers, 

and Mr. Worley fired the j.ifle in ,J ~onse to what he alleges was an unprovoked Leat of 

death or serious bodily injLy, ThJ : vidence of damage to the pistol and the an~le of the ' 

I Co Mr I' 1.fl I' h' ' . h D ' R h ' , h' bu let lrom , Wor ey's n e supp. rt IS posltlOn t at eputy us ton was almmg IS 

Glock pistol at Mr. WOrl~t when t~ : defendant fired. 

Mr. Worley states ~hat the i[pact of the bullet from the rifle spun the person 

around. The person then 1n tow"! ~ an embankment, realized that the embankmLt was 

too steep to safel y travers{ and raJ : ack in the direction of the house. People joJed the 

injured person and they I~ft. Mr. 19r1ey said that he then went out into his yard, ticked 

up the Deputy's weapon, :id took i :up to one of the empty patrol cars, leaving it inside. 

M W I :1 d Ii. . h f' ld f' . . I Th·1 f r. or ey presente exper I testimony m t e Ie 0 cnmmo ogy. eglst 0 

the testimony related to wLther Dl1uty Rushton and his fellow deputies fOllowedl proper 

police procedures. Exper,! testimJ 1 was elicited that it is probable that Mr. wor+ 

would not have known that the peol Ie in his yard were law enforcement officer~. [t is the 

expert's opinion that a "shLs fired'[ ~all is one that presents a very precarious SitJtion of 
,I ! I 

heightened alert. On~e the officers : etermined that there was no active shooter, thie; 
'j I ' I ' I 

d d ·" hi, f h ff' f d' f; proper proce ure, accor ~ng to t e ~pert, was or teo lcers to stay a sa e Istance rom' 

the dwelling, cordon off tWe area, J livate blue lights on their vehicles so that they would ; 
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be easil y identified as law enforcern i nt officers, use bullhorns or similar devices, and call : 

I II: d bl'h d'i I.h the defendant's home to explain wliy they were there an to esta IS a Ia ogue \It 

him, The defendant's explrt did nJ ! seem-to question the right of a law enforcement 

, h' I d ,I; , h h t d 'h h Id.l offIcer to draw IS weapon an pOl t It w en e was presen e WIt a person 0 lllg a 
, ! 

weapon. 

With all due respect to the e :pert, the evidence refuting Mr, Worley's assertions I 

d ' 'hi I' I: d d 'h ' I' Wh'I' th ' of what occurre IS overw e mlllg a' un ermllles t e expert s conc uSIOns, 1 e ere, 
'I I ' , ' 

I 

, , "d' 'I did" b h' t ' d d are InCOnSIstenCieS III etal s an so e eVIatIOn etween t e testImony presen e an 

I I
I • 

I I . I 

" , f hi, .' h' ' h prevIOUS ViTltten statements 0 t e Po psecutIOn's WItnesses, t e court s assessment IS t at 

the most essential element! of the J bsecution' s version of the events are consistJt and 

far more rational. DefenJ counsel ,\d a very thorough job of developing eVidenJ, as 

II b " h ,') , ;, h " d k' h 
we as nnglllg out t e lllconsistel ~es In t e prosecutIOn s case an attac mg t e 

credibility of its witnesses. Defense counsel has obviously done extensive work and 

h H h ' I. b I : h' d l' d h' d'b'I" I h researc. owever, aVIllg 0 serve, t e WItnesses an eva uate t elf cre 1 1 Ity, t e 

rt fi d th h ; I, , Ii, f h' h d' C' b I' bl cou III s at t e prosec:utIOn s ve ~IOno w at appene IS 1ar more eleva e, 

:1 I! 
In !in effort to avo~d an unne ;essarily lengthy recital of the facts, the following is 

a summary of what the gr~Ler weiJ ;t of the evidence ~stablished. On the evening of the I 

, : I Ii 
shooting, the neighbors had reached the point where they felt that they had to call law 

enforcement. Mr. Worley, lad bee1 uing a weapon in the yard again, in a residenLI 

I "h d ' I. I I' d' ' area, ate at mg t, an cre~tIllg anot! er very troub Illg Isturbance. Three law 

enforcement officers arriJd on the hene around ::00 a.m. They first spoke to the 

: 1 I ; I • 

complaining party, then a'lmPted tl !make contact with Mr. Worley. They rang the 

doorbell and knocked on tHe door. hey repeatedly announced that they were law 
I 
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enforcement officers. When no one 'answered, the deputies did not attempt to force their 

I , : f . . . Th' 
way into the home. They went bacl{'up to the home 0 the complammg partIes. ey 

saw lights come on at the lOrley I me and returned to it. The lights may have go line off 

I 'h . h h . d' . t.: for a period and come ba~k on, and e court recognIzes t at t ere IS a lspute m tr 

evidence as to exactly whjn lights ere turned on and where they were located. The 

court believes that is attribltable to he traumatic events that were experienced thJ night. 

1 I ' 
Mr. Worley asked who was t his home, and he heard the response that these were 

I e ffi H' : "I d .' f ., Th "d I ' aw enlorcement 0 ICerS. IS resp rse was," on't gIve a __ .' e eVI ence 

demonstrates very clearly that the 1 ficers knocked and announced repeatedly. 

Instead of acting J a reason ble person would have done under the 

. . 1 d' I h . I k" h h' h h' l' . h cIrcumstances, mc u mg suc actIo s as spea mg WIt IS mot er w 0 was a so m t e 

house, calling law enforceient on J e phone, or engaging in some dialogue with tJe 

people on his yard until he was saJ ied that the situation was safe, Mr. Worley's , 

response was to come out on his de I above these officers holding a high powered rifle. 

The officers yelled, "gun." Deputy ,ushton aimed his weapon at Mr. Worley, ordering 

him to drop the rifle (which he belie :ed at that point was a shotgun). Deputy Rush1ton 

. '1.: 1 1 .I : b h d 1 h' . d' . h II was not weanng a ml Itary Isty e UllIj orm, ut a on c ot mg m lcatmg e was a aw 

enforcement officer and haa his bad e displayed. 

It does not matter 1hether at rot Deputy Rushton was blinded by a spotlight 

momentarily. He had every right to 'oint his weapon at Mr. Worley under those 

. A h' I. ! f h h ff' 11' 
I : 

Clfcumstances. t t e saI11-e tIme, aV least one 0 t e ot er 0 lcers was ye mg, ' 

identifying himself as Iaw:inforceJ ht and ordering Mr. Worley to drop the gun. Mr. 

Worley fired at Deputy RJhton, hJ .lng the pistol and blowing off part of the deput,s 
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hand. He then fired an additional sHot or shots. In the aftermath, he conducted himself as . 

. J h .. 11, d 'd h' b . fl' fu h hi ' though he was searchIllg ,or t e IllJUre party, not to aI 1m, ut to III Ict It er I arm. 

He made a statement to thl effect o! asking, "Where are you, you son of a b __ ?" He 

had absolutely no reasonaJle belief hat anyone was breaking into his home or atteLpting 

to break into his home. sJell casin s were recovered from the deck. The rifle wJ in the 

house. The court does not recall aJ : evidence that Mr. Worley attempted to call1Jw 

enforcement before, during, or anJ he shot the deputy. It makes absolutely no se1se that 

three law enforcement offilers in a I arkened area, responding to a "shots fired" call, 

would fail to identify themlelves J aw enforcement officers, loudly and emPhatidallY. 

The court does not find MJ worleJ '0 be credible. 

Analysis 

The motion before the court 1S an assertion that the State is barred from 

prosecuting the defendant Lcause h ' is entitled to immunity under the Act. The 

defendant has the burden o~ provinJ his claim of immunity by the preponderance of the 

evidence. He has failed to Ido so. " . 
, I 

The critical statute is §16-1 450(A), which reads as follows: 

(A) A persql who us, S deadly force as permitted by the provisions 
of this article or andther appJ cable provision of law is justified in using 
deadly force and i~ immune! 10m criminal prosecution and civil action for 
the use of deadly fb~ce, unIe: : the person against whom deadly force was 
used is a law enforJement 0 I icer acting in the performance of his official 

" II duties and he identifies hims If in accordance with applicable law or the 
person using deadl~ force krl iwS or reasonabl y should have known that 
the person is a lawlenforcem' pt officer. 

The inclusion of thJ words .J ~other applicable provision of law" is 

bl ' b . b d I: .. . d h . I trou mg, ecause It can e rea as F ;qumng JU ges to ave separate pretna 

h .. h ' .. I; d h h . 'f' bl' f eanngs m every case w efe It IS ass, rte t at t ere was a JUStl la e use 0 
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deadly force. The legislature could iot have intended such a broad reading of the 

statute gran'ting immunity, lnd that i ,sue does not appear to have been specifically 

raised here. 

The greater weight of the ev[ ence supports the conclusion that Deputy 

I I .. f f h' ff" 1 ' Rushton was a law enforcement offi er actIng In the per ormance 0 IS 0 lCla 

duties and identifying himJelf in aJ rdance with applicable law. The ' 

I I ; 
overwhelming evidence is that Mr. orley reasonably should have known that 

'1. 1 nf . ff' the person he shot was a aw e orc ent 0 lcer. 

I I, 
Was DepU!, Rush!o . a Law Enforcemen! Officer? . 

Mr. Rushton had worked as I 'deputy, resigned to take a job in the Middle Bast 

training law enforcement ptrsonnell 'nd returned to work for the McCormick coolty 

Sheriffs Department shortly before his incident. The defendant elicited testimoh~ from 

Mr. Rushton that he did no! rememo 'r retaking an oath of office when he returned to 

employment in MccormiJ county] However, State's exhibit 1-A ;s a copy of an lath of 

,I I, I 
office, sworn before Kathlne P. Bll er, who was the Clerk of Court and a Notary Public, 

on November 2,2009. The court fil s that Robert Edward Rushton was appointed as a 

Deputy Sheriff of McconJck couj y to serve at the pleasure of the Sheriff, and:that he 

. . h . , I 11·1.. ': 
was servIng In t at capaclt:j at a tl~' s In question. : 

The defendant raiser the is.J i that the oath taken is not the complete oath required 

for one to be considered a deputy, at; the appointment was not approved by a circL 

judge. Deputy Rushton sigLd the fI'llOWing oath on a form entitled "Oath for couLy , 
and State Officers": 

, 
First, I do sblemnlY sl ;ear (or affirm) that I am duly qualified, ' 

according to the CqAstitution ?f this State, to exercise the duties of the 
: 
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office to which I have been lected (or appointed), and that I will, to the 
best of my ability, 'ctischarg the duties thereof, and preserve and protect 
and defend the Cohstitutionl f this State and of the United States. 

So help me God. 

The form indicates that it \M s to be sent to the Secretary of State's office. [here 

J: .' . h h" h h is no evidence that it was not. The nly reasonable mterpretatIOn IS t at t IS IS t e oat 

required under Article III, Section : of the South Carolina Constitution. 
, 1 ' , 

The defendant claims that t 's oath is inadequate because it does not contain the 

. . d d : I I, F' h . . h . h M R ht I, larIguage reqUire un er two statute. Irst, t ere IS t e assertIOn t at r. us on s 

I 1 ; 
appointment had not been rpproved by a circuit judge. The defense is correct that §23-

13-10 provides for a CirCUit judge t1 'approve appo in tment of deputies. 

SECTION 23-13~10. APpJ 'tment; approval by court; responsibility of 
sheriff for acts of dleputy. ~ 

The sheriff rna y aphoint one 6 r more deputies to be approved by the judge 
of the circuit court br any cil ,uit judge presiding therein. Such 
appointment shall tie eViderr~~d by a certificate thereof, signed by the 
sheriff, and shall cdntinue dl ring his pleasure. The sheriff shall in all 
cases be answerabl~ for neg! 'ct of duty or misconduct in office of any 

deputy. l' 
To the extent that part of this SD tute provides for judicial approval of executive 

branch appointments, it is a clear J iation of the separation of powers doctrine. ' It 

. 1 . h d I. I! b' h d .. f h' f '1 Sill1p Y cannot WIt stan scrutmy. at emg t e etermmatIOn 0 t IS court, the al ure 

f . .. d . fl I;. h . f d I o a CIrcUIt JU ge to SIgn a ,orm app ; vmg t e appomtment 0 a e~uty cannot reasonably i 

be construed to me an that ihe depu t I ,is not a law enforcement officer within the mLning : 

of the Act. To rule otherwise wOUIJ ~llow the judicial branch to veto personnel deLsions ; 

d b h Sh 'ff I II . rna e y teen ,a member of til ! executIve branch. 

The more seriously ar~ed poJ Ion relates to §23-13-20, a copy of which was 

'I I 
entered as defendant's exhibit 1-A. t reads, as follows: 
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SECTION 23-13-20. Bond :nd oath. 

I ' 
Each deputy sheri~ shall, be pre entering upon the discharge of his duty,: 
enter into bond in the sum o! 'one thousand dollars, with sufficient surety; 

I I 
to be approved by the sherif! 'of the county, conditioned for the faithful 
performance of hislduties ad ' for the payment to the county and to any 

I ' person of all such damages they or any of them may sustain by reason 
of his malfeasance'in office Ir abuse of his discretion. He shall, in ' 
addition to the oatH of office now prescribed by Section 26, of Article III, 
of the Constitutiorij take thel ollowing oath (or affirmation) to wit: "I 
further solemnly sJ,ear (or a firm) that during my term of office as county 
deputy, I will stud~ the act ~ ,escribing my duties, will be alert and vigilant 
to enforce the criminallawsl f the State and to detect and bring to 
punishment every 'Jiolator 0 :them, will conduct myself at all times with I 
due consideration t6 all perJ 'ns and will not be influenced in-any matter 
on account of persdnal bias I r prejudice. So help me, God." The form of 

,I ' I 
such bond shall be approved by the county attorney and, with the oaths, 

,I I 
shall be filed withtand kept y the clerk of court for the county. 
A blanket bond ma~ be use~ in any county to fulfill the bond requirement 
of this section upon approvJ iof the County Council and the County 
Attorney. ' 

The issue related to the ques ion of bond was touched upon at the hearing. The 

defendant has failed to prble that tJ 're was no blanket bond in effect sufficient to meet 
; , 

the bond requirement. 

The term "law enforcement fficer" does not appear to be defined under the Act. 

So, the court is left to intelret theeaning of the words used in the statute. A wJd 

search was done to try to discover 1 ery section of the S.c. Code and Constituti~)ll that 

might attempt to define thi term "J, enforcement officer" or "deputy" or "sherifI'." 

There are a couple of defditions in he Code, but they really do not add much to Jhat 

one would understand thJugh the c : mmon usage of the term. ' 

Statutory interpretLion is a : atter of law. The oath prescribed by the 
! 
i 

Constitution was taken by Mr. Rus ton. 
I , 
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In the recent case of City all,' ock Hill v. Harris, 2011 WL 204799, the South 

C 
. S C d( d!~' . b . . . 1 . : I d arolma upreme ourt Iscusse It~le mteractIOn etween constItutIOna proVIsIOns an 

legislative enactments. C1larIY, ,leIe V, Section 24 of the Constitution of SOoth 

Carolina provides the GenLal Asse bly with authority to establish certain requirements 

governing sheriffs and thel Officesl Harris cites language from Hodges v. ROineY!341 

S.c. 79, 533 S.E.2d 578 (dOOO) whl h stands for the general proposition that th~ clrdinal 

f . .1.. . d ff h" f h rule a statutory mterpretahon IS to scertam an e ectuate t e mtentIOn ate , 

1 '1 Th II .. !. f' f . ' egIs ature. e genera p:r:oPOSItIO requIres a court to re ram rom statutory 

construction and apply thy statute al ~Ording to its literal meaning, where the terms in a 

statute a clear and unambiguous. 'rolina Power & Light Co. v. City of Bennettsv"lille, 

,I • 
314 S.c. 137, 139,442 S.E.2d 177, 79 (1994). The Harris court explains further, 

h h h · I . : owever, t at tere IS an exceptIOn. 

Absent am~iguity, tfi . court will look to the plain meaning of the 
words used to determine th I· 'effect. Hodges, 341 S.c. at 85, 533 S.E.2d 

.. 1· .. 

at 581. However, the plain 'eaning rule is subject to this caveat: 

'I I 
Ho",[ever plai . the ordinary meaning of the words 

used in a statute ma~ 'e, the courts will reject that meaning 
when to acc'ept it wOI ld lead to a result so plainly absurd 
that it couldl not poss~oly have been intended by the 
Legislature or would tIefeat the plain legislative intention. 
If possible, ihe court {,.,ill construe the statute so as to 
escape the ~bsurdity ind carry the intention into effect. 

Id. (~uoting I ~riakides v. United Artists Commc'ns, 
Inc., 312 S£. 271, 2 5,440 S.E.2d 364, 366 (1994)). 

The Hodges case also stands for a proposition that is critical to the court's 

analysis. Statutes dealing lith the J me subject matter must be reconciled, if possible, so ' 

I 
II 

as to render both operative. When t b Act was written, the legislature set forth its 

: I I : 
legislative intent in §16-11-420, whi 'h reads: 
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I ~ • 

§ 16-11-420. Intent and findings of General Assembly. 

(A) It is the iltent of the General Assembly to codify the 
common law Castle DoctriNe which recognizes that a person's home is his 
castle and to exten1d the dod rine to include an occupied vehicle and the 

I 
person's place of business. 

(B) The Gen 'ral Assembly finds that it is proper for law­
abiding citizens to. protect I emselves, their families, and others from ' 
intruders and attackers witti ut fear of prosecution or civil action for 

'I I : 
acting in defense of themse es and others. 

(C) The Gel ral Assembly finds that Section 20, Article I 
of the South Carolina Con~ ·tution guarantees the right of the people to ' 
bear arms, and thi~ right sh' 11 not be infringed. 

(D)! The Ge ~ ral Assembly finds that persons residing in or 
visiting this State have a rig t to expect to remain unmolested and safe 
within their homed, busineS es, and vehicles. 

(E) The GJ 'ral Assembly finds that no person or victim of 
crime should be re~uired td surrender his personal safety to a criminal, noi 
should a person orlvictim bl 're~uired to needlessly retreat in the face of 
intrusion or attack. 

The court finds that the Ge eral Assembly recognized that exceptions had to be 

made for law enforcemeJ personJ l. Those exceptions are not without limitation, and 

they are addressed in the :lct. The egislature left in place the ability to raise the tue of 

self-defense against a law enforce ent officer and to have one's conduct evaluateb in 

that context by a trial where the stl e bears the burden of proving beyond a reasJable 

doubt that the accused didl not act .! :self-defense. The precise issue before the coLt is 

h · . . . I h· h b I'h S f f· t e Immumty provISIOns W IC al ~ e tate rom any type 0 prosecutIOn. 

It is the court's finbing that he General Assembly did not intend for the 

. d .. :'1 I d I . d dl f . I J' ff· I protectIOns an restnctIOns re ate 0 usmg ea y orce agamst aw enlorcement rIcers 

to be subject to the strict;Lchnical Ivaluations argued by the defendant. In trying to : , , 
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construe different statutes and exa~ine the legislative intent, the court concludes that the 

failure to take an additionL or suPJ ementary oath in § 23~ 13-20 does not deprive the 

I I:. . d ' h' " 
State of the ability to prosecute her for shootIng a deputy, nor does It epnve t e ~Ictlm 

from asserting that he is a law enfol ement officer for purposes of evaluating the 

, ! I I ., ' "1' h applicability of the Act. 'In the con ext of InterpretIng the Act and evaluatIng It In Ig t 

of other statutes, the court determiJ 's that the oath in §23-13-20 should be read as 

C .' Il' , h h d ' , h 'ld supplemental to the onstltutlOnal r qUlrement, were t e eputy IS sweanng to up ,0 

the law, and the failure to Lve thal1 additional words included on a form should lot be 

construed to deprive the slate of thl ability to prosecute the defendant. 

Failure to Prove Jeasonat 'e Belief Regarding Law Enforcement Issue 

Even if there is sole proble ' in considering Deputy Rushton as a law 

enforcement officer becauL of a te I hnical condition he had not fulfilled, the Act does not: 

preclude prosecution. The defend.! t has not established that he had a reasonable Llief . 

that he was not firing upon law enfl cement officers. There were three people in rle yard: 

·1 I ' I ' 
(two of whom appear to have admit! ydly have been law enforcement officers) and they 

were repeatedly yelling oj their idl tilication as such. Mr. Worley's claim is thal he did 

not know who he was shodting toJ rd, but acted in self-defense when he saw a fiJure 

point a gun at him. The dJendant ! ay raise self-defense and any other applicable 

defenses, but the de tenni~lion of t: e court is that the Act does not precI ude prosecution. 

No Proof 0 Entry or Attempted Entry 

Regardless of the pLtion tJ ien on the preceding issue, the Act does not Plohibit 

prosecution because none lfthe PJ Ie in Mr. Worley's yard were attempting to enter the. 

home. In order for the iI11lunity tl :attach, §16-11-450(A) requires that Mr. worLy : 
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establish that he was permitted to u e deadly force by the provisions of § 16-11-440 or 

" h l' b1 .1. f 1 1 ' .. , "anot er app lea e provISIOn 0 a

l
." 

1 ' 
Section 16-11-440(A) reads :in part, as follows: 

I I. f b f f" '1 I § 16-11-440. Presu ptIOn 0 reason a Ie ear 0 ImmInent pen 
when using deadlylforce agl inst another unlawfully entering residence, 
occupied vehicle or place 0

1 
business. 

(A) A persol is presumed to have a reasonable fear of 
imminent peril oi:death or ~ eat bodily injury to himself or another person 
when using deadlylforce tha ., is intended or likely to cause death or great 
bodily injury to another perl on if the person: 

(l)'lgainst J om the deadly force is used is in the process 
of unlawfully and'forcefullf entering, or has unlawfully and forcibly 
entered a dwelling,! residend ... ; and 

(2} ~ho usesl ,eadly force knows or has reason to believe 
that an unlawful add forcibll entry or unlawful and forcible act is 

occurring or has 0icurred. , 

The court concludes that the defendant has not established by the 
I : 

preponderance of the evicience that eputy Rushton was doing anything unlawful. 

Mr. Worley has not provJ that De uty Rushton was entering or attempting to 

enter the Worley residencel, by forci ,or otherwise. He was there with the other 

,I I ' 
officers, identifying himselfas law hforcement, ringing the doorbell and 

knocking on the door. 

Section 16-11-440(iB) disall WS the presumption of subsection (A), thus 

making the immunity inapbliCabIe, i here the person [subsection (Ill against • 

whom the deadly force is Jsed has t :e right to be in the dwelling; or, [subsection 

(4)] where the person agailst WhoJ the deadly force is used is a law enforcement 

officer who enters or attejpts to eJ :r a dwelling in the performance of his 

official duties, and he ide~tfies hiJ :elf in accordance with applicable law or the , 
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If 

person using force knows or reason bly should have known that the person 

. . I. III f ff· entenng or attemptmg to enter IS a w en orcement 0 lcer. 

As to both sUbsec,lons §1611-440(B)(I) and (4), again, there is no 

evidence that Deputy RusLon or am of the other officers were in the residence or 

attempting to enter it. So, neither 1 bsection would provide immunity from 

prosecution, in the court's determin tion. 

The failure of evidence regl di~g entry or attempted entry is fatal to the 

defendant's argument COnLrning J bsection (8). However, there was a great 

deal of focus in the testi~lny conc' ning subsection (B)( 4) dealing with the 

1 I ' 
defendant's assertion that Deputy R shton either was not a law enforcement 

1 I . . 
officer (an issue that was discussed previously) or that he did follow proper law 

enforcement procedures. Jo, the coLt will address those issues, as well, though it 

,I 1 

is probably unnecessary and redund nL 

The evidence, in thl court's iew, established that Deputy Rushton was 

clearly acting in accordande with hi official duties and that he identified himself 

'I 
in accordance with applicable law. 'e was called to the scene and responded 

1 , 
with other officers to a call of "shot fired." He spoke with the complaining 

parties, went to check on + pers01 who was alleged to have fired the shots, and 

properly reacted when the aefendan :came out holding a gun. Even the defense's 

d h i I. h I ff· . h· h expert supporte t e assertIOn t at a 0 lcer can pomt IS weapon w en 

confronted with someone JOlding a ifle under these circumstances. 

To the extent that it defens : expert testified that the deputies did not 

conduct themselves in accldance I ith applicable law, the court rejects that 
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conclusion. The officers repeatedly and consistently identified themselves as law 

enforcement officers. Lal enforcJ 'ent officers are permitted to "knock and 

announce," and the eVide1e indiJLs that they did that properly. Even under the 
, 

defendant's version of the events, t e people in his yard were announcing their 

presence by repeatedly ringing the I oo·rbell. It is not a situation where anyone ; 

claims that there was a feJr of peoJ1e sneaking into a residence at night. Again, 

they did not enter the resiLnce or 1 tempt to do so. Thus, while this subsection' 

d 'd" I fl. . hi' f h oes not provl e lmmumty rom Pl secutlOn In any event, t e conc USlOn 0 t e, 

court is that the defendant has also ailed to prove that he did not know or that he 

was reasonable in failing to know t at the people in his yard, including Deputy 
I , 

Rushton, were law enforcement of ,·cers.2 

" " THEREFORE, IT IS ORDE ED that the motion to bar prosecution of t~ese cases 

is denied. 

IT IS FURTHER ORDER 

further involvement in thiJ matter. 

that the undersigned judge recuses himself fliom 

he attorneys are to notify the Chief Judge for 
, 

Administrative Purposes, The HOnGlrable R. Knox McMahon, to have a hearing 

scheduled on the defendan1's moti~ to reduce bond. 

AND IT IS SO ORDERED] 

July 5,2011 

2 Though the court \does not ecall it being specifically raised, there is not 
immunity under §16-11-4,10(C), ei er. That provision does not appear to vary in 
any significant way from the tYPiC~Self-defense situation. Mr. Worley was not 
in "another place." An aP.1burtenan~tructure would be part of the dwelling, 
invoking the exclusions r~jated to II! enforcement officers. In the trial, Mr. ' 

" 

Worley may raise self-defense. 
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