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STATE OF SOUTH CAROLINA
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IN THE COURT OF APPEALS
!
| RECWWE@
Appeal from McCormick County EP 1 7 7012
Honorable Wllﬂlam P. Keesley, Circuit Court Judge ?

THE STATE,

JOE ROSS WORLEY,

RETURN

TO SUPPLE MENT RECORD ON APPEAL
AND EXPEDITE BRIEFING

l
!
i
Respondent (“the State™), thrcugl" its undersigned counsel, would respectfully show un:1
|

the Court as follows:

Return to Appellant’s R_equest f

Appe]]ate Case No. 2012-210646

Respondent,
! VS.
; Appellant.
TO APPELLANT’S MOTION

or the Record on Appeal to Be Supplemented

] with the

Proposed Supplemental Matter

In Appellant’s Motion to Sup

Appellant correctly asserts pbrtions of the testimony presented during the pre-trial he

immunity issue were not transcribed.

allow him to supplement the Record

presented to, reviewed by, or conside édfby the trial judge. Significantly, Appellant

there is no method to correct the inc01npieteness of the record other than through

. . ) !
! The portions of the testimony missing from the, transcript were not transcribed because part of the re
stolen from the court reporter in alcriminal act. (Exhxblt ‘A” — Court Reporter Certification, Pre-Tria

Transcript, p. 231).

slement Record on Appeal and Expedite Briefis

!l To correct this problem, Appellant asks this ¢

on ﬁ&ppeal with a number of exhibits that were
!
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supplementation. However, Appellant

i
s contentions are wholly incorrect and are inca

with the mandates of our appellate count rtllles.

Rule 212(b), SCACR,|allows a

with additional supplemental material

party to an appeal to supplement the Record on

nsistent .

Appeal |

i

not previously included in the Record on Appeal after thcje
, 1

party obtains consent from all of the ot her;parties to the appeal or obtains approval from the f
1

appellate court. Thus, if a party fails to

|
an appeal until after the Record on Appeal is completed, Rule 212, SCACR, provides

procedure to remedy that error by allowing the supplemental matter to be included in

Appendix to the Record on Appeal. See I’{ule 212(c), SCACR (“Supplemental materi

under Rule 212(b) shall be included in

an/Appendix to the Record on Appeal.”). Sigr

though, Rule 212, SCACR, does not supplant Rule 210(c), SCACR, and permit partic

introduce matter into the appeal that w
210(c), SCACR (“The Record shall no
lower court or tribunal.”); see also JEA
CAROLINA (2nd ed. 2002) (“Rule 212
Rule 210(c), SCACR, which|declares|t

presented to the lower court or tribuna

In the case sub judice, Appella

=

Record on Appeal with several exhibi

? Significantly, Appellant’s request to supplen

r
|
N HOEFER TOAL ET AL., APPELLATE PRACTICE

a),l!SCACR, must, of course, be read in conjun

)

1.7).

nt requests permission from this Court to suppl

halt the record cannot include matter that was not

de';signate matter necessary for the proper resolution of 'x
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als filed :
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s to

as not previously presented to the trial judge. See Rule ]

t, hfowever, include matter which was not presented to th
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ction with
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ement th¢

s pursuant to Rule 212(b), SCACR.? Specifically,

|

hent the Record on Appeal pursuant to Rule 212(b), SCACR, is

premature at the current stage of the appeal b cadse the Record on Appeal has not yet been filed. See Rule 210(a

SCACR (“Within thirty (30) days after servic
Appeal on each party who has served a brief
matter designated to be included b& any party,
267.”). Thus, the appropriate procedure for §
Court to file an Amended Designa‘tion of May
record pursuant to Rule 212(b), SCACR, or b

L of the last brief, the appellant shall serve a copy of the|

upplementing the Record on Appeal would be to obtdin
ter., However, regardless of whether Appellant seeks to
y amending his designation of matter, Appellant cannot

2

Record on

n; }:{ule 210(c), SCACR (“The Record on Appeal shall include all

under Rule 209 and shall comply with the requirementsI of Rule
leave from t

supplement
supplement
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Appellant asks to supplement the record w:ith the following exhibits: (1) an unsigned and

uncertified memorandum from Rema K.

hearing in Appellant’s case, to Desiree

vehicle break-in; (2) a law enforcement in:cident report detailing a vehicle break-in that occurre%l
on June 23, 2011; and (3) a purported sum'lmary of Appellant’s testimony dated September 7,
2012.> However, in making that request; Appellant notably does not contend those proposed
supplemental exhibits and documents wer%e ever presented to or considered by the trial judge.

. ! . -
The likely reason Appellant does not make such a representation is that those documents were

not presented to the trial judge and, in
testimony that was unilaterally created
notice of appeal was filed, c_d uld not h

Rural Water & Sewer Co., Inc. v. Wil

! .
Thomas, the court reporter who recorded the pre-trial .

All‘en, an employee in Court Administration, regarding a

1

'
‘

!
hefcase of the purported summary of Appellant’s

by Appellant in September of this year well after the

i

ave been presented to the trial judge. See Williamsburg
i

571, 627 S.E.2d 690, 693 (2006) (“Nothix}%g in the appellate court rules permits a party to

unilaterally add after-created [evidence

1
amsburg County Water & Sewer Auth., 367 SIC. 566,
[

i
to lthe record.”); see also State v. White, 372 SIC. 364,

record with matter that was never presented to the: trial judge. See Rule 210(c), SCACR (“The Record shail not,
however, include matter which was not presentedito the lower court or tribunal.”).

* Significantly, the purported summary of Appellént s testimony contains no certification that it is a complete

recitation of that testimony. (Motion to Suppl
to paraphrase the alleged testimony in some p

portions. (Motion to Supplement, Exhibit C,|pp. 1- -2). Specifically, at the beginning of the purported summary, th

summary reads: “His background information

(Motion to Supplement, Exhibit CI p. 1). Ho'wevér thereafter, the summary does not contain the details of the
testimony that Appellant allegedly|provided e gar’dmg his age, education, or work history and does nat contain an
explanation as to why those details were not 'ncluded in the summary. Troublingly, the omission of those details’
establishes the purported summar}ﬁ clearly is not a complete recitation of Appellant’s testimony as it obv1ously do

not contain at least some details Appellant ch
omitted by Appellant. Critically, the fact that

providing details potentially unfavorable to that pérty s case to the appellate court is the logical reason it is not thg

responsibility of any single interested party to

record. A trial judge’s impartiality and lack of 1nterest in a matter is the precise reason why the trial judge has thej
duty and responsibility of determir:ling what natter was contained in the record when there is an incomplete
transcript of the trial court proceedings. See|China v. Parrott, 251 S.C. 329, 334, 162 S.E.2d 276, 278 (1968)

t
i

emént Exhibit C, p. 7). Furthermore, the purported summary appe:
)rtlons while appearing to directly.quote the testimony 1n other

— How old he is, his education, his work history, and where he lives

se to omit, leaving it uncertain as to what other details, |if any, were
one of the interested parties to an appeal may have an interest in no

unilaterally attempt to reconstruct missing portions of the trial cour

(instructing “the duty and responsi,bility” of s
upon the trial judge in a case where portions|g
was able to transcribe them).

ttling the question of what the appellate record should contain rests
f the notes of the trial proceedings were lost before the court reports

[¢)
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387, 642 S.E.2d 607, 619 (Ct.

court and cannot properly be

documents and exhibits were

the Record on Appeal or any supplement t;o the Record on Appeal pursuant to the requirements‘
of our appellate court rules. §_e_e Rule 2 10:(c), SCACR (“The Record shall not, however, includg
matter which was not presented to the lowjer court or tribunal.”).

Despite the fact that the proposed 'I;supplemental evidence and exhibits were not presentes
to the trial judge and, thus, ca
contends he should be permitted to supple?ment the Record on Appeal with that material because
there allegedly is no method to correcf the: deficiencies with the transcript other than to allow hirx
to supplement the record witk
support of that position, Appellant claims the trial judge lacks any jurisdiction to reconstruct the
trial court record in his case.}
and judicially-_recognized method to correct issues stemming from a lost or destroyed transcript.
Critically, the South Carolina Supreme C;<)urt has instructed: “Where a transcript has|been lost or
destroyed, a court may remand to have’, the record reconstructed.” Koon v. State, 358 S.C.
359, 367, 595 S.E.2d 456, 460 (2004 (eI;nphasis added), overruled on other orounds by State V|

|
Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). Thus, the appropriate remedy to correct the lack of

* In making that contention, Appelllant claims the% State “has argued in its Motion to Strike that the trial court has Ipst
its jurisdiction to confirm the underlying rec ord on appeal.” (Motion to Supplement, p. 3). Although the State nqted
in its motion to strike that the trial’ judge had!no jurisdiction to consider motions and exhibits presented to him after
Appellant filed a notice of appeal in the case, the State never asserted this Court could not remand the case to the
trial court for reconstruction of thé record. See Rule 205, SCACR (“Upon the service of the notice of appeal, the

appellate court shall have exclusive jurisdict'i
noting the appropriate remedy to correct Ap pellant’s asserted deficiencies with the transcript was for Appellant t

App. 2007) ;(“Morris’ statement was not presented to the lower
included 1n the Record on Appeal.”). Accordingly, as those

| i
hot presented to the trial judge, they cannot properly be included i1

nnot properly be included in the Record on Appeal, Appellant
I

) matter never presented to or reviewed by the trial judge

However, c::ontrary to Appellant’s contentions, there isjan acceptl:d
|
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bn over the appeal[.]”). Instead, the State argued the exact opposite,

ask this Court to remand the mattq'r to the trial judge to reconstruct the missing portions of the transcript. (Motionto -

Strike, p. 5, n. 7). Significantly, tpe fact a notice of appeal has been filed does not prevent an appellate court fromn
remanding a case to the trial court for recons ruction of missing portions of the record that were properly before the
e, 352 S.GJ215, 221, 574 S.E.2d 200, 2003 (2002) (remanding a case to the cirpuit

trial judge. See Whitehead v. Sta

court for reconstruction of the tria

1 record).

——




a complete transcript on appeal ~ the exact: situation involved in Appellant’s case — is 1
appellate court to remand the matter to the;trial court to allow the trial judge to attemp
reconstruct the missing portions of the record. See Whitehead v. State, 352 S.C. 215,

S.E.2d 200, 2003 (2002) (remanding a ¢ase to the circuit court for reconstruction of the trial

record); see also China v. Parrott, 251 :.C{. 329, 334, 162 S.E.2d 276, 278 (1968) (“Th

appeal must therefore be determined on

(emphasis added)). Such a remand WO\le;aHOW the neutral and impartial trial judge w

presided over the pre-trial hearing in A

record and confirm the completeness and éonectness of that record, which is solely th

judge’s duty and responsibility, while alsc; allowing all of the interested parties to the

including Appellant, to mutually offer

See China, 251 S.C. at 334, 162 S.E.2d

settling the question of what the appell
case where portions of the notes of the

able to transcribe them).

The proposed supplemental mateﬁal offered by Appellant for inclusion in the

Appeal cannot properly be used to sup
appeal because it was never presented

shall not, however, include matter whi

also Tant v. Guess, 37 S.C. 489, 512-5

* Supporting the likelihood that the trial judge;
pre-trial hearing transcript, the triail judge incl
hearing, including Appellant’s testimony, in h
(Exhibit “B” — Amended Order on Motion tg
expressly found Appellant’s testin:lony during

Motion to Bar Prosecution, pp. 2-5; p. 7).

Vs

t
i
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|
ppellant’s case to determine the contents of the

1
heir assistance and input in reconstructing the

atei record should contain rests upon the trial ju

ch was not presented to the lower court or tribunal.”); seq

13;, 16 S.E. 472, 480 (1892) (“[1]f the purpose

$
'

will be able to successfully reconstruct the missing port
uded a highly-detailed summary of the testimony presen
is order denying Appellant’s request for immunity from
Bar Prosecution, pp. 1-7). Notably, in his order, the tria

thfe basis of the record as settled by the trial court.”

ati278 (instructing “the duty and responsibility” of

triél proceedings were lost before the court reporter was

plement the record and cannot properly be considered on|

to the trial judge. See Rule 210(c), SCACR (“The Record

was to ask

1 judge
the hearing not to be credible. (Exhibit «“B” — Amended Order on

for the
t to

221, 574

1€ issues on

ho
trial cour
e trial

appeal,

record.’
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this court to consider facts not

that we cannot consider such facts. Fo

How., at page 159: ‘According to the practice of the Court of Chancery from its earliest history

to the present time, no paper not before

This court has, in numerous cases, recg

Appellant’s motion to supplement the

Thereafter, if Appellant desires to do so, Appellant can cure any deficiencies regarding the

completeness of the transcript

reconstruction of the record.’®

presente:

i to the Circuit Court, . . . then it is clear beyond dispute

the court below can be read on the hearing of

by asking this Court to remand the matter to the trial judge for

See Koon, 358 S.C. at 367, 595 S.E.2d at 460 (instructing that the

appellate court has the authority to remand the matter to the trial court for reconstruct

missing or destroyed portions

Return to Appellant’

of a transcript).

§ Réquest for the Appeal to Be Expedited

In Appellant’s Motion to Suppl

Appellant asks this Court to establish

Rule 240, SCACR. Appellant also asks this Court to, at a minimum, prohibit the State from

seeking any further extension requests

juncture.

In its discretion, an appellate court can extend or shorten the time period permitted for

performing any act related to an appe

® Notably, in his initial brief, Appellant noted
Br.p. 3,

hearing in October of 2011. (App

was incomplete while his case was still pend

trial judge to attempt to reconstruct the missif
Appellant’s missing testimony at that time. Iz
incomplete trial court record while asserting l}

evidentiary inferences on appeal. See State

in this case. Those requests should be denied

he provided the trial judge with the partial transcript of

11

I
Penland, 275 S.C. 537, 538,273 S.E.2d 765, 766 (198

not preserve a vice until he learns ‘iwhat the rebult will be and then, take advantage of the error on app

State v. Williams, 321 S.C. 455, f164, n. 4,4
sufficient record for review.”).

| as is said by Taney, C. J., in Russell v. Southard, 12

gni:zed and affirmed this doctrine.”). Accordingly,

record pursuant to Rule 212(b), SCACR, should be denied.

ement Record on Appeal and Expedite Briefing,

an e;xpedited briefing and argument schedule‘ pursuant to

Al other than the filing of a notice of appeal. Rule 263(b),

2); Thus, Appellant was aware the transcript of the pre-trial hearing
ng before the trial judge, but it does not appear Appellant asked the
g portions of the transcript or to supplement the record with

\stead, Appellant elected to go forward with the appeal with an

he incompleteness of the transcript entitled him to receive favorable

59 S.E.2d 49, 55 (1996) (“The burden is on appellant to provide a

an appeal.

on of

at this

the pre-trial

) (“One ma
cal.”); see also

)




SCACR. However, appellate courts w

an appeal where there are extraordinary,

consideration of the appeal. See Georg

1 ordinarily only shorten the time periods asso

or exigent circumstances necessitating expedi

184, n. 1, 516 S.E.2d 206, 207 (1999)

critical for determining the validity of a

election).

In the case at bar, Appellant has

Appellant’s Motion to Bar Prosecution
and the trial judge’s denial of)

the passage of the “Protection of Persc

Assembly codified the common law Gastle Doctrine, extended that doctrine to includ
vehicles and an individual’s place of business, and granted immunity from prosecutio

individuals acting in a manner consistént with the mandates of the Act. See S.C. Cod

16-11-420(A) (“It is the intent of the General Assembly to codify the common law C

Doctrine which recognizes that a persg

Appellant’s request for pre-trial bond. (App. Br.p. 1).

expediting an appeal where the decision in the

raised four issues related to the trial judge’é d

n's home is his castle and to extend the doctrin

an occupied vehicle and the person's place of business.”); see also State v. Duncan, 3

407,709 S.E.2d 662, 663 (2009) (“[B)]

y using the words ‘immune from criminal pro

referendum and would have an impact on an upcoming

pursuant to the “Protection of Persons and Property Act’

hs and Property Act,” the South Carolina General

the legislature intended to create a true immunity, and not simply an affirmative defe

Subsequent to the passage ar

interpreted the meaning and

7 Notwithstanding the analysis in |
did not apply retroactively in two

Act to the facts of those cases. See State v.
the “Protection of Persons and Pr(:)perty Act]

Act); State v. Dickey, 380 S.C. 38|4, 404-405
t apply retre

Persons and Property Act” did no
S.E.2d 97 (2011).

Duncan, th
separate cz

1d implementation of that Act, our appellate courts have

effect ofjt

he Act on a single prior occasion.’ See Dunca

5 Court ﬁreviously found the “Protection of Persons and
ses without specifically addressing the substantive appli
olin, 381 S.C. 557, 562, 673 S.E.2d 885, 887 (Ct. App.

|
}
B
Y

5| 669 S.E.2d 917, 928 (Ct. App. 2008) (finding the “Pro

did not apply retroactively in light of the savings clause

actively to Dickey’s case), rev’d on other grounds, 394

ted

- v. Mun. Election Comm’n of Charleston, 335 S.C. 182J

appeal wal

enial of

Through

e occupied
n to
le Ann. §

astle

92 S.C. 4(
secution,’
nse.”).

only

Property AJ
cability of th
2009) (findi
included in
ection of
S.C.491,7

ciated with

1€ tO inclucﬁe

n, 392 S.¢.

T

N

t”
(4
ng
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at 407, 709 S.E.2d at 663 (addressing whether the issue of immunity pursuant to the “Protection

of Persons and Property Act” required
in finding Duncan was entitled to pre-t
recognized the novelty and significanc
(recognizing the issues raised|in the ca;
South Carolina and finding the
affirmative defense). In light

the significance of the issues related to

rial immunity). In doing so, the Supreme Cour

¢ of the Act.® See Id. at 409-411, 709 S.E.2d at

legislature created a true immunity as opposed to simply an

of the novelty of the “Protection of Persons and Propert

that Act, appeals involving an interpretation of

currently require extensive research and careful consideration to ensure the Act 1s pro

interpreted and applied. For that reason, the schedule for appellate review of a case ir

interpretation of the Act should only b

particular case clearly necessitate expe
In Appellant’s case, the only €

support of request for this Court to she

is that:

expedite review of his appeal

that he is entitled to immunit

y from pr:

¢ accelerated if the exigent and unique circums
dited briefing and priority consideration of the

Yigent circumstances that Appellant has identifi

1) he was denied pre-trial bond; and (2) he rais
osecution and is appealing a trial judge’s deterr

munity were incorrect.” (Motion to Supplemer:

that his assertions of entitlement to im

However, if being incarcerated during

the pendency of an appeal from a trial judge’s

simply appealing a trial judge’s rejection of a claim of entitlement to relief were the ¢

® In his initial brief, Appellant appel:ars to rece

“Protection of Persons and Property Act” and

cases has not yet been defined. (App Br. pp

® Notably, the trial judge’s determilnation tha
to be correct at the current stage of the proce
S.E.2d 52, 53 (1979) (“The order of the lowe
298 S.C. 477,481, 381 S.E.2d 508, 510 (Ct.

bnize the unsettled and novel nature of appeals involving
asserts even the issue of the appropriate standard of rev

11-13).

Appellant was not entitled to immunity from prosecutio
edings. See Martin v. Carolina Water Servs., Inc., 273 S

IApp. 1989) (“[T]here is a presumption in favor of correc

appealed order and the burden of showing errpr by the trial judge is on the appellant.”).

8

a pre-trial determination and whether the trial judge erred

de were novel issues and issues of first impression in

»rten the normal time periods permitted for briefing and to

expressly

664-665

y Act” and
fthe Act
perly

jvolving an
tances of 4
appeal.

ed in

ed a claim
mination
it, p. 4).
ruling or
nly

o the
ew in such

tness of an

n is presumgd
C. 43,46, 254
1 court is presumed to be correct. ”); Ehlke v. Nemec Constr Co.. Ing,,



exigencies required to warrant expedite
every criminal case would require such

case are incarcerated during the penden

incarcerations or convictions were defe
particular circumstances idenfiﬁed by A
not make his case unique or r;iore impe
Court and do not sufficiently justify pri
based on the significance and novelty ¢
lack of any unique exigent circumstanc
Appellant’s case, Appellant’s, request 1
argument schedule should be denied a

Furthermore, Appellént’s reque
further extension requests should be de
Appellant’s appeal require thfa parties @
previously been addressed injsubstance

issues raised in the appeal coupled wit

necessitated extensive research in ord

A

Appellant’s

' Critically, this Court’s denial of I
appeal bon,

prevent Appellant from seeking an

appeal, which would minimize the hardship hlle
Michael H., 360 S.C. 540, 552,602 S.E.2d 72
states that the Court of Appeals shall have the
similar case. Under South CarolipIa Code Anij
in which the appeal is from the trial'l, convictio
274 S.C. 341, 343, 263 S.E.2d 865, 866 (1980
defendant to go free during the pendency of th
conviction or as the court may otherwise direg
from incarceration during the peﬁdency of his
that relief, and the State fully interids to obje
Patterson, 202 S.C. 352, 355, 25 SIE.2d 155,
or refusal of bail pending appeal 1 iclude the p
and the charter and circumstances of accused.

for the establishment of an expedited brieﬁng and

j appellate review of a criminal appeal, then virtually
expedited review since appellants in numerous criminal
cy of their appeals and typically claim their
ctive or wrongful in some respect. Accordingly, the
.ppellant as warranting expedited review of his case do
rtant than other appeals currently pending before this
ority or expedited consideration of his case. ‘Therefore,
f the issues raised in Appellant’s appeal couplc:d with the

es necessitating expedited briefing and review jof

this juncture. 10
st that this Court prohibit the State from seeking any
nied. As previously stated, the issues involved in

nd this Court to interpret a legislative act thét has not
by our appellate courts. Based on the novelty of the

) the significance of those issues, Appellant’s appeal has

r for the State to properly prepare the Initial Brief of

request for an expedited briefing and argument schedule would not
i to obtain his release from incarceration during the pendency of hig
has identified as warranting expedited review of his case. See In 6
. 735 (2004) (“South Carolina Code Ann. § 14—8—200('a) (Supp.20(
same authority to grant petitions for bail as this Court would have i
. § 18-1-90 (1985), bail shall be allowed to the defendant in all cass
n, or sentence for a criminal offense.”); see also State v.' Workman
) (“The purpose of an appeal bond in a criminal case is ';o allow the
¢ appeal while assuring his presence upon affirmance of his

t.). However, by noting Appellant has a means to obtain release
appeal, the State is in no way suggesting Appellant should be grants
'to any request by Appellant for such relief. See, e.g., Nichols v.
56 (1943) (*“ ‘Important considerations in the discretionary allowan
robability of reversal, the nature of the crime, the possibility of esca

| . N .
¢ (citations omitted)).

t
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Respondent and to fully and accurately
work required by Appellant’s appeal a
to the undersigned counsel, the State h

of Respondent and Designation of Mat

those requests, the State affirmed those

any improper or dilatory intentions, an
previous extension requests were mad
appeal.12 Accordingly, in the]absence
improper dilatory tactics and 1n light o
appeal, the State does not believe ther
to ask for any additional extension req
the Initial Brief of Respondé’nt. There
from filing any further extension requ
individual merits of any future extens
extension request be filed.

WHEREFORE, Res

Court to allow him to supplement the

the exhibits attached to his Motion to

" Including the two extensions requested by
for the preparation of the initial briefs to the

12 Notably, the State has required additional
determined Appellant’s initial brief did not ¢
requirements regarding citation tolthe trial c
794 (1992) (“[T)he South Carolina Appellat
Court with an orderly mechanism|through w
provide material that complies wi
motion asking this Court to strike[numerous
to require the filing of an Amended Initial B
currently pending before this Court, and the

Eespond to the issues raised by Appellant. Based on the
ong with the work required in the other appeals assigned
ds requested additional time to complete the Initial Brief
ter from this Court on two prior occasions. "' In makiné
requests were not made for the purposes of de

d, critically, Appellant has not suggested the State’s two

on of his

~
L/

in bad faith or in an effort to delay the resolut

of any contention that the State is engaging in any

f the significance of the issues raised in Appellant’s

v c’s ability

is any reason for this Court to restrict the Stat

tiests should they become necessary for the completion 0

fore, Appellant’s request that this Court prohibit the Statg

dress the

‘

dsts should be denied, and this Court should ad

bn request should any future and currently-hypothetical

pondent prays that this Court will deny Appellant’s request for thi

Record on Appeal pursuant to Rule 212(b), SC

Supplement Record on Appeal and Expedite B

the State, this Court has so far granted a total of four ext
parties involved in this appeal.

time to prepare a response to Appellant’s initial brief because the Sta

omply with the requirements of our appellate court rules} including tl

0]

o
v

h

lirt record. See Henning v. Kaye, 307 S.C. 436,437, 4 :
Court Rules are not mere technicalities but provide the parties and t

i:ch to guide appeals in this State. It is incumbent upon ‘counsel to

h the Rule and facilitates appellate review.”). For that reason, the{State filed i
items from the Initial Brief of Appellant and Designation of Matter and

riief of Appellant. (Motion to Strike, pp. 1-10). The State’s motion i
State is presently awaiting a ruling on that motion. '
| 10

i

lay or with

ACR, with

riefing; dény

ensions of tqne

15 S.E.2d _791L,

172

(4]

ne

his

1S




Appellant’s request to establish an exp
request to prohibit the Respondent fron

and grant such other and further relief

September 17, 2012

as the Court may deem just and proper.

Respectfully submitted,

ALAN WILSON
Attorney General

MARK R. FARTHING
Assistant Attorney General

edited briefing and argument schedule; deny Appellant’s

n seeking any additional extensions of time in the appeal;

g —
By: ﬂ
Mark R. Farthing”

Office of the Attorn eneral

Post Office Box 11549 R

Columbia, SC 29211
(803) 734-3727
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STATE OF SOUTH
COUNTY OF LEXIN
COUR

I, |REMA K.

NOTARY PUBLIC IN AND FOR THE STATE OF SOUTH

CAROLINA, DO HE

TRUE, ACCURATE

THE PROCEEDINGS
ABOVE- CAPTIONED

SOUTH CAROLINA.

THIS RECOR

BREAK-IN TO MY

INCLUDING PART
REPORT #1100183

| ' .
I FURTHER|(CERTIFY THAT I AM NEITHER OF COUNSEL

NOR KIN |TO ANY

ACTION, |[NOR AM
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WHEREIN | ITEMS NERE STOLEN FROM THE VEHICLE,

GTON )
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' GANTT, OFFICIAL COURT REPORTER, AND

REBY CERTIFY THAT THE FOREGOING IS A

BUT PARTIAL TRANSCRIPT OF RECORD OF
HAD AND EVIDENCE INTRODUCED IN THE

CASE ON MAY 31, 2011, IN MCCORMICK,

PERSONAL VEHICLE ON 6/23/2011,
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81.

OF THE PARTIES TO THIS CAUSE OF

I INTERESTED IN ANY MANNER IN ITS
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INGTON, SOUTH CAROLINA, THIS THE
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AY OF AUGUST 2011.
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STATE OF SOUTH CAROLINA

COUNTY OF McCORM

STATE OF SOUTH CAROLINA,

-VS-
JOE ROSS WORLEY,

Defendant..

ICK

IN THE COURT OF GENERAL SHSSTONS {{: 5

,4«‘

¢ |o SUTLER

f COURT

AMENDED ORDER ON MOTION TO
BAR PROSECUTION'

Case Numbers J-036561, J-036362,

J-036563, 1-036564, J-036563, J-036366

- \_/\_/p\./vvv\/

The defendant moved prior

immunity provided in S.C.
Property Act (the Act), wh

Doctrine. Pursuant to the h

conducted a full-day pretrial hearing

including expert testimony
extensive degree of factual

court recuses itself from thi

motion to reconsider bond should be

scheduling as Chief Judge for Admiy

In November 2009,

responded to a call of “shot

One of the people who responded to

Code An

olding in
for the de
determin

S Case an

Synopsis
deputies

s fired” ir

' The order of June 23, 2011, which was file
and grammatical errors. The att'o'rneys were
2011. No substantive changes were made, a

b trial to bar the prosecution of these cases under the

)
n. §16-11-410, et seq., the Protection of Persons and

ch is South Carolina’s codification of the common law Castle

;S‘tate v. Duncan, 2011 WL 1744209 (S.C.),‘the court -
and received testimony from various witnesses, |
fense. The motion is denied. Because of the
ations that are required to decide this motion, the
i any related civil lawsuit (2010-CP-35-00030). The
Hirected to The Honorable R. Knox McMahon for
listrative Purposes for General Sessions Court,
iof Factual Background

with the McCormick County Sheriff’s Department

15a residential neighborhood on Lake Thurmond.

ﬁhe call, Robert E. Rushton, was injured by a shot

,, |

| :
r} on June 24, 2011,is amended to correct minor typographical
potiﬁed of the court’s intent to amend by memo dated Jlu]y 5,
nd the court sees no need to modify the Motion to Reconsider.

|

OUKTY.S.C|




fired by Mr. Worley usingla high-p
that Rushton was holding in his han

The defendant lives with his
another home in another county. T
staying that night qualifiés as his dv
Act, specifically §16-11-430(1) and

Mr. Worley admitfc*d firing
had been trying to scare aWay a fox
fired the weapon in that fashion on

Because of the previous incidents, )

enforcement months before, but did
husband, Mr. Alan Sheffield, testif
neighborly fashion. He communica
continued to happen and Mr Worle
neighborhood, including fi] ing a we

Finally, the situation got to t

enforcement was made. Mr. Worlej
on the evening of Novembel'r 14, 20
around midnight. Regardl'ess of wh

neighborhood, the more credible evi

occurred much later and pr obably m

November 15, 2009. Three people refsponded to the scene: Rushton, McAllister, a

Moore, apparently in separate cars.

J\‘Nered rifle. The bullet from the rifle struck th

j:, blowing off part of his hand.

rfnother, who spends time at the lake house and
!

he court agrees that the home where Mr. Worle
!

€3).
3 %weapon earlier in the evening. He testified th

that he suspected had injured a pet, and that he

w[;rs. Gayle Sheffield had made a report to law

i
H
!

[ :
ed credibly that he tried to handle the situation

! . . .
ted with Mr. Worley’s mother, but the incident
y.continued to create loud disturbances in the
apon at different times, late at night.

!

h:e point that the November 2009 call to law

y!Mr. Worley was firing a weapon in a resident
f .

|

o{re than once, between 2:00 and 4:00 a.m. on
|

not want any charges to be brought at that time.

y?testiﬁed that he had fired the shots to scare the fox

)F and that he had gone to bed sometime roughly

at

y was

vélling and his residence under the definitions of the

at he

had

Her

na

1al

d’ence from several prosecution witnesses is that this

i
|
l
!
i
!
+
|
4
|

§

e pistol -

g}evious occasions. The neighbors are the Sheffields.

i
.




The defendant raises a clai

officer under the Act. The

1

re does n

and Moore were law enforcement o
|

also finds that the greater,weight of

Rushton was a law enforce
{.
injured. The analysis of th

Mr. Worley preseh

ment off

at issue 1

ted evide

the court has no reason to-disbeliev

that the exterior lights wern

e Nnot turr

Rushton. The court finds no reason

perceiving this alleged threat from péople who were in his yard, would not cut on ¢

lights to see what was happening. (

lights were turned on.

Mr. Worley’s testimony is tl

He makes no assertion that anyone

anyone inside his residence

Or attem

the deputies attempted to enter Mr.

Mr. Worley claims

from being heard. Yet neighbors fag ;away heard and saw a great deal. He denies ¢

hearing anyone identify himself or herself as a law enforcement officer. He denies

any marked patrol cars or b

lue light

that the hpuse has extensive insulation which prevents 1

1 ;that Mr. Rushton was a not a law enforcemen
bt appear to be any dispute as to whether MCAl
1':ficers, and the court finds that they were. The
the evidence supports the deteﬁnination that M
i:éer within the meaning of the Act at the time b
szdiscussed below.
fice that the night in question was extremely da
g :that evidence. However, the court does not b
13‘id on at some point prior to the shooting of De
1;ble explanation why a person in his home,

!

Diher witnesses testified far more credibly that

attempted to open a door or window, nor that h
1pting entry. The court finds no evidence that

Worley’s home.

S !or take-down lights. He denies seeing any ba

lister
court
r.

€ was

rk, and

elieve

puty

the

1ét he was awakened by a doorbell repeatedly ringing.

e heard

ny of

oise
ver
seeing

dges.

In short, he continued to refer to thes[e officers throughout his testimony as burglars, and

i
|

]

=xterior




emphatically denies that he knew o
were law enforcement off’icers. Hi

He states that he got a rifle

the entry door where the di

below in the yard, raising a gun an

i

Worley denies that there was any i

and Mr. Worley fired the r

death or serious bodily injury. The

bullet from Mr. Worley’s rifle supg

oorbell w

ifle in re

n'had any reason to know that the people in his

|

|
| testimony in that regard is not credible.

and came onto his deck, which was on a level a

7as being rung. He claims that he saw a figure

|
t

|

S
| ,
cvidence of damage to the pistol and the angle

brt his position that Deputy Rushton was aimin

Glock pistol at Mr. Worléjy when thé defendant fired.

Mr. Worley statesi

around. The person thenr

too steep to safely traverse, and ran
injured person and they left. Mr. W
up the Deputy’s weapon, and took

Mr. Worley preseﬁted exper

the testimony related to wi
police procedures. Expert
would not have known tha

i
expert’s opinion that a “sh

heightened alert. Once thie officers

proper procedure, accord%f g to the

hat the i

an towar

1ether De

t the peo

ots fired’

testimon)

T~

!

J’uty Rushton and his fellow deputies followed

'
]

ple in his yard were law enforcement officers.

t

:}etermined that there was no active shooter, th

{
3>f<pert, was for the officers to stay a safe distan

the dwelling, cordon off t,ﬁe area, aqtiivate blue lights on their vehicles so that they

i pointing a weapon in his direction. Again, Mr.

mfpact of the bullet from the rifle spun the person

orley said that he then went out into his yard, picked
}testimony in the field of criminology. The gist of

¥ was elicited that it is probable that Mr. Worley

yard

bove |

appear .

lentification of the people as law enforcement officers,.

ponse to what he alleges was an unprovoked threat of'

of the -

ghis |

l

c:s an embankment, realized that the embankment was

back in the direction of the house. People joined the -

tiup to one of the empty patrol cars, leaving it inside.
!

proper

It is the’

{ .
call is one that presents a very precarious situation of

]
e

ce from:

!

would '

i




be easily identified as law enforcement officers, use bullhorns or similar devices, a

t
'

the defendant’s home to explain wh;} they were there and to establish a dialogue w;

him. The defendant’s expert did n

tiseem-to question the right of a law enforceme

officer to draw his weapon and poinlt it when he was presented with a person holdi

weapon.

With all due respect to the e

of what occurred is overwhelming and undermines the expert’s conclusions. Whil

are inconsistencies in detz;lls and s
previous written statements of the
the most essential elements of the p
far more rational. Defense counsel
well as bringing out the inconsisten
credibility of its witnesseé. Defensg
research. However, having observe
court finds that the pros¢c{ution’s ve

[n an effort to avoiiﬂ an unne
a summary of what the grcti ater weig
shooting, the neighbors héd reached

enforcement. Mr. Worlej had been]

area, late af night, and creéting anot

enforcement officers arrived on the
complaining party, then at:tempted t

dborbell and knocked on the door.

!

11:16 deviation between the testimony presented

) |
!

1
did a very thorough job of developing evidence

i .
gies in the prosecution’s case and attacking the
{ .

d the witnesses and evaluated their credibility,

gsion.of what happened is far more believable.

|

'

ht of the evidence established. On the evening

%he point where they felt that they had to call |

her very troubling disturbance. Three law
: /

s:cene around 4:00 a.m. They first spoke to the
|

gimake contact with Mr. Worley. They rang‘th
, ‘

i

I‘Pey repeatedly announced that they were law

2| counsel has obviously done extensive work and

firing a weapon in the yard again, in a residential

nd call

ith

nt

ng a

Xpert, the evidence refuting Mr. Worley’s assertions

e there

and

rpsecution’s witnesses, the court’s assessment is that

fosecution’s version of the events are consistent and

, as

the

:;’essarily lengthy recital of the facts, the following is

of the

aw

(¢

t




enforcement officers. When no one|answered, the deputies did not attempt to force their

1
i

way into the home. They went back frup to the home of the complaining parties. They

saw lights come on at the Worley hg me and returned to it. The lights may have gone off

for a period and come back on, and the court recognizes that there is a dispute in the
evidence as to exactly Whén lights \#Ere turned on and where they were located. The
court believes that is attributable to he traumatic events that were experiencéd that night. |

Mr. Worley asked who was|at his home, and he heard the response that these wére 11
law enforcement ofﬁcers.j His respafflse was, “Tdon’t give a f____."’ The evidence

demonstrates very clearly that the o.f:ficers knocked and announced repeatedly.
Instead of acting as a reasoriable person would have done under the
circumstances, including such actions as speaking with his mother who was also in the
house, calling law enforcement on the phone, or engaging.in some dialogue with the
people on his yard until he jwas satis fied that the situation was safe, Mr. Worley’s
response was to come out on his de ak above these officers holding a high powered|rifle.
The officers yelled, “gun."; Deputy Rushton aimed his weapon at Mr. Worley, orde ring
him to drop the rifle (which he believed at that point was a shotgun). Deputy Rushton |
was not wearing a militar); style uni@c;)rm, but had on clothing indicating he was a law

enforcement officer and had his bad gie displayed.

[t does not matter thether or|not Deputy Rushton was blinded by a spotlight

momentarily. He had every right to ;laoint his weapon at Mr. Worley under those '
: i

circumstances. At the same time, at least one of the other officers was yelling, - |

identifying himself as law enforcem nt and ordering Mr. Worley to drop the gun. Mr.

! 1
b

Worley fired at Deputy Rushton, hit-qilng the pistol and blowing off part of the deputy’s




#71

hand. He then fired an additional s

though he was searching fc

He made a statement to the

had absolutely no reasonable belief

to break into his home. Sh

house. The court does not

enforcement before, during, or after jhe shot the deputy. It makes absolutely no sen

three law enforcement offi
would fail to identify them

The court does not find Mr

The motion before

prosecuting the defendant t

defendant has the burden of proving

evidence. He has failed to

The critical statute 1s §16-114450(A), which reads as follows:

or the inj

> effect 0

ell casin

cers in a

he court

do so.

(A)A person who us

of this article or angther app
deadly force and is limmune
the use of deadly force, unle

used is a law enforcement officer acting in the performance of his official
duties and he identifies himsglf in accordance with applicable law or the
person using deadlly' force knpws or reasonably should have known that
the person is a lawfenforcemle nt officer.

The inclusion of the words “

troubling, because it can be

hearings in every case where it is as

selves as

. Worleyjfo be credible.

yecause he is entitled to immunity under the Act. The

read as rfe¢quiring judges to have separate pretrial
|

hot or shots. In the aftermath, he conducted hin

fiasking, “Where are you, you son of a b

hat anyone was breaking into his home or atte

recall any‘; evidence that Mr. Worley attempted to call la

darkened area, responding to a “shots fired” ca

law enforcement officers, loudly and emphatic

Analysis

s an assertion that the State is barred from

¢s deadly force as permitted by the provisions
cable provision of law is justified in using .
from criminal prosecution and civil action for
ss the person against whom deadly force was

a#lother applicable provision of law™ is

;érted that there was a justifiable use of
|

[y 22

ufed party, not to aid him, but to inflict further harm.

He

mpting

W

se that

—
-

ally.

his claim of immunity by the preponderance of the

i

nself as -

bs were recovered from the deck. The rifle was in the j




W

deadly force. The legislature could |t

statute granting immunity,
raised here.
The greater weight

Rushton was a law enforcg

duties and identifying himself in ace¢

overwhelming evidence 1s

the person he shot was a 1a

Was Deputy, Rushton

Mr. Rushton had w

training law enforcement p

Sheriff’s Department shortly beforeit

Mr. Rushton that he did no

employment in McCormick County
office, sworn before Kathry

on November 2, 2009. Thé court fin

Deputy Sheriff of McCorm

was serving in that capacity at all tim
The defendant raises the issug

for one to be considered a aeputy, an

judge. Deputy Rushton sig
}
and State Officers™:

First, I do 50

according to the Cdr’lstitution

and that i

of the evi

ment off;

that Mr. ¥

w enforce;

rked as 3

ersonnel,

rememb

ick Count

ned the fo

lemnly s\

lot have intended such a broad reading of the

ssue does not appear to have been specifically

dence supports the conclusion that Deputy
cer acting in the performance of his official -
prdance with applicable law. The

1

Vorley reasonably should have known that -

[

ment officer.

l‘a Law Enforcement Officer?

21 retaking an oath of office when he returned to

es in question.

f

i

1
i
[

|

vear (or affirm) that I am duly qualified, -
c;)f this State, to exercise the duties of the

‘deputy, resigned to take a job in the Middlé East
and returned to work for the McCormick County

his incident. The defendant elicited testimony; from
However, State’s exhibit 1-A is a copy of an oath of
ds that Robert Edward Rushton was appointed|as a

y to serve at the pleasure of the Sheriff, and-that he

d the appointment was not approved by a circuit

iloxving oath on a form entitled “Oath for Cbunty

|

ne P. Buﬁlier, who was the Clerk of Court and a Notary Public,

‘that the oath taken is not the complete oath required




is no evidence that it was not. The

required under Article III, Section 2

language required under two statute
appointment had not been approved

13-10 provides for a circuit judge to

office to which I have beeni

best of my ability, ldischarg:

and defend the Constitution
So help me|God.

The form indicates that it wi

The defendant clailns that thi

SECTION 23-13-10. Appoi
sheriff for acts of d'eputy.

The sheriff may appoint one
of the circuit court or any cin
appointment shall be evideng
sheriff, and shall c<)lntinue du

|
cases be answerable for neg

deputy.

To the extent that part

branch appointments, it is a clear vig

simply cannot withstand scrutiny. 1

of a circuit judge to sign a

be construed to mean that ,t

of the Act. To rule othemﬁse would
made by the Sheriff, a member of the
The more seriously argued posit

entered as defendant’s exhibit 1-A. |l

of this std

.,

form appr,

he deputy

:lected (or appointed), and that I will, to the
the duties thereof, and preserve and protect
of this State and of the United States.

i

S to be sent to the Secretary of State’s office.
»nly reasonable interpretation is that this is the

6 of the South Carolina Constitution.

5. F irst, there is the assertion that Mr. Rushton
i)y a circuit judge. The defense is correct that
Eapprove appointment of deputies.

ntment; approval by court; responsibility of
or more deputies to be approved by the judge
(;:uit judge presiding therein. Such

ed by a certificate thereof, signed by the

ring his pleasure. The sheriff shall in all

ect of duty or misconduct in office of any

tute provides for judicial approval of executiv
lation of the separation of powers doctrine. It

oving the appointment of a deputy cannot reas

Eis not a law enforcement officer within the mé

! executive branch.
ion relates to §23-13-20, a copy of which was

t reads, as follows:

There

oath

s oath is inadequate because it does not contain the

b

5 !

§23-

(]

hat being the determination of this court, the failure

onably

caning -

allow the judicial branch to veto personnel decisions |




the bond requirement.

So, the court is left to interpret the 1
search was done to try to @iscover €
might attempt to define the term “la
There are a couple of defff itions in

one would understand th’rbugh the ¢

Constitution was taken bj Mr. Rush

SECTION 23-13-20. Bond|:

Each deputy sheriff shall, be
enter into bond in the sum of
to be approved by the sherlfq
performance of his|duties an
person of all such damages d
of his malfeasance in office ¢
addition to the oat_hl of office
of the Constitution] take the

further solemnly swear (or a
deputy, I will study the act p
to enforce the cnmmal laws!

punishment every: ‘violator of;

[
due consideration to all perso

on account of personal bias g
such bond shall be approved
shall be filed with z'md kept b
A blanket bond rna,y be used]i
of this section upon approval:
Attorney.

The issue related to the ques

defendant has failed to prbve that the

The term “law enforcement|(

1End oath.

Eore entering upon the discharge of his duty,,
one thousand dollars, with sufficient surety,
of the county, conditioned for the faithful

j for the payment to the county and to any

s they or any of them may sustain by reason
yr abuse of his discretion. He shall, in

now prescribed by Section 26, of Article III,
following oath (or affirmation) to wit: “I
ffirm) that during my term of office as county
rescribing my duties, will be alert and vigilant
of the State and to detect and bring to

them, will conduct myself at all times with:
yns and will not be influenced in-any matter

} r prejudice. So help me, God.” The form of

by the county attorney and, with the oaths,

y the clerk of court for the county.

in any county to fulfill the bond requirement
{of the County Council and the County

tion of bond was touched upon at the hearing.

ere was no blanket bond in effect sufficient to

sfficer” does not appear to be defined under th

very section of the S.C. Code and Constitution

w enforcement officer” or “deputy” or “sherift.”

OmMMmOon usage of the term.

Statutory interpretation is a nflatter of law. The oath prescribed by the

|
ton.
|

1eaning of the words used in the statute. A word

t;he Code, but they really do not add much to'what

The

meet

that

e Act.




In the recent case of City ofRock Hill v. Harris, 2011 WL 204799, the South
Carolina Supreme Court discussed the interaction between constltutlonal prOVlSlOT s and
legislative enactments. Clearly, Article V, Section 24 of the Constitution of Soqth
Carolina provides the General Assembly with authority to establish certain requirements
governing sheriffs and thé_ r offices :Harris cites language from Hodges v. Rainey| 341
S.C. 79,533 S.E.2d 578 (éOOO) which stands for the general proposition that the cardinal -
rule of statutory interpretation is to|ascertain and effectuate the intention of the ‘;

legislature. The general proposition ?requires a court to refrain from statutory
construction and apply the|statute according to its literal meaning, where the termsin a
statute a clear and unambiguous. Cczfrolina Power & Light Co. v. City of Bennettsville,
314 S.C. 137, 139, 442 S.E.2d 177, 179 (1994). The Harris court explains further)
/% however, that there is an exception. | |

11

Absent ambiguity, the court will look to the plain meaning of the
words used to detdmine their effect. Hodges, 341 S.C. at 85,533 S.E.2d
at 581. However, the plain meaning rule is subject to this caveat:

However plain the ordinary meaning of the words
used in a statute may be, the courts will reject that meaning
when to accept it wojlld lead to a result so plainly absurd
that it could|{not possibly have been intended by the
Legislature or would defeat the plain legislative intention.
[f possible, the court(Wwill construe the statute so as to
escape the absurdlty ind carry the intention into effect.

Id. ((:]uotmg Kliriakides v. United Artists Commc'ns,
Inc., 312 S.C. 271, 2j15, 440 S.E.2d 364, 366 (1994)).

II‘! oo,

The Hodges case also stands for a proposition that is critical to the court’s
analysis. Statutes dealing with the same subject matter must be reconciled, if possible, so -
as to render both operative. When the Act was written, the legislature set forth its

legislative intent in §16-111420, whl:;h reads:

T T T T T e S T T T




e

§ 16-11-420. Intent 2

(A)Itis the
common law Castle Doctrin
castle and to extenlci the doc
person's place of business.

(B)|The Ger
abiding citizens to|protect tf
intruders and attackers witk
acting in defense of themsel

(C){The Ger
of the South Carolina Const
bear arms, and this right sha

(D), The Gen
visiting this State have a rig
within their homes, business

(E)|The Geng
crime should be required to
should a person or|victim b
intrusion or attack

The court finds that the Gen

ind findings of General Assembly.

ntent of the General Assembly to codify the
e which recognizes that a person's home is his
rine to include an occupied vehicle and the

2ral Assembly finds that it is proper for law-
iemselves, their families, and others from
but fear of prosecution or civil action for
ves and others.

-ral Assembly finds that Section 20, Article I
itution guarantees the right of the people to .
11 not be infringed.

eral Assembly finds that persons residing in or
ht to expect to remain unmolested and safe
ses, and vehicles.

‘'required to needlessly retreat in the face of

éral Assembly recognized that exceptions had

:ral Assembly finds that no person or victim of
Isurrender his personal safety to a criminal, nor

to be

made for law enforcement personngl. Those exceptions are not without limitation, and

they are addressed in the'Act. The

self-defense against a law|enforcem

doubt that the accused dia not act ix
the immunity provisions which bar

[t is the court’s ﬁ@ding that
protections and restrictions related

to be subject to the strict, technical

legislature left in place the ability to raise the i

ent officer and to have one’s conduct evaluate

r self-defense. The precise issue before the co
1

the State from any type of prosecution.
the General Assembly did not intend for the

b using deadly force against law enforcement

I

1

L?valuations argued by the defendant. In trying to

d in

that context by a trial where the State bears the burden of proving beyond a reasonable

urt is

ssue of

. [}
officers.




3

construe different statutes and exam

failure to take an additiona

State of the ability to prosecute herg

from asserting that he is a

f

applicébility of the Act. In the con

of other statutes, the court

supplemental to the Constitutional r

the law, and the failure to

construed to deprive the St

Failure to Prove Reasonable Belief Regarding Law Enforcement Issue

Even if there is soir

enforcement officer because of a teg

preclude prosecution. The

that he was not firing upon

(two of whom appear to have admittedly have been law enforcement officers) and they

were repeatedly yelling ou

not know who he was shooting towa

point a gun at him. The de;
!

defenses, but the determination of th

Regardless of the p

prosecution because none of the peg

home. In order for the im

1 or supp

law enfor

determin

have thos

ate of the

e probles

defendan

law enfc

their ide

fendant o

No Proof of Entry or Attempted Entry

bsition tal

munity tglattach, §16-11-450(A) requires that Mr. Worl

¢mentary oath in § 23-13-20 does not deprive
cement officer for purposes of evaluating the
ext of interpreting the Act and evaluating it in

S ;hat the oath in §23-13-20 should be read as

b additional words included on a form should r

ability to prosecute the defendant.

11 in considering Deputy Rushton as a law

rcement officers. There were three people in t

rd, but acted in self-defense when he saw a fig
ay raise self-defense and any other applicable

e court is that the Act does not preclude prosec

{en on the preceding issue, the Act does not pr,

ple in Mr. Worley’s yard were attempting to er

ine the legislative intent, the court concludes that the .

the

for shooting a deputy, nor does it deprive the victim

light

équirement, where the deputy is swearing to uphold

10t be

hnical condition he had not fulfilled, the Act does not
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establish that he was permitted to us
“another applicable provision of la
Section 16-11-440(A) reads

§ 16-11-440. Presun

when using deadly

occupied vehicle or place o

(A)

when using deadly|
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se deadly force by the provisions of §16-11-44

w.”

'in part, as follows:

ption of reasonable fear of imminent peril

force ag;

inqt another unlawfully entering residence,

flbusiness.

A person|is presumed to have a reasonable fear of
imminent peril of ‘death or great bodily injury to himself or another person
force thal is intended or likely to cause death or great
bodily injury to another person if the person:

whom the deadly force is used is in the process

of untawfully and florcefully entering, or has unlawfully and forcibly

entered a dwelling, residence . . .
(2);\'Nho uses!

that an unlawful an
occurring or has oc

The court conclude
preponderance of the evide
Mr. Worley has not prover
enter the Worley residence
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knocking on the door.
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officer who enters or attem
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Deputy Rushton was doing anything unlawful.
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person using force knows or reason:
entering or attempting to enter is a |

As to both subsections §16-]

evidence that Deputy Rushton or an
attempting to enter it. So,|neither su
prosecution, in the court’s|determins
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defendant’s argument concerning sil
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defendant’s assertion that .Deputy R
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with other officers to a call of “shots

parties, went to check on f}me persorn

properly reacted when the defendanf
expert supported the asser&ion that 2
confronted with someone holding a

To the extent that the defense
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ibly should have known that the person

aw enforcement officer.

1-440(B)(1) and (4), again, there is no

y of the other officers were in the residence or
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ation.

'dihg entry or attempted entry is fatal to the
bsection (B). However, there was a great
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ant.
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ith applicable law, the court rejects that




conclusion. The officers repeatedly|and consistently identified themselves as law
enforcement officers. Law enforcement officers are permitted to “knock and
announce,” and the evideﬁce indicates that they did that properly. Even under the
defendant’s version of the|events, the people in his };ard were announcing their
presence by repeatedly ringing the doorbell. It is not a situation where anyone
claims that there was a fear of people sneaking into a residence at night. Again,
they did not enter the residence or ajtempt to do so. Thus, while this subsection“}
does not provide immunity from prgsecution in any event, the conclusion of thel‘
court is that the defendant |has also ffiziled to prove that he did not know or that he

was reasonable in failing to know that the people in his yard, including Deputy

. 2
Rushton, were law enforcement officers.”

THEREFORE, IT IS ORDE RED that the motion to bar prosecution of these cases

is denied.

IT IS FURTHER ORDERED that the undersigned judge recuses hirﬁself fr
further involvement in this matter. {The attorneys a-re to notify the Chief Judge fbr
Administrative Purposes,‘;["he Honorable R. Knox McMabhon, to have a hearing‘
scheduled on the defendant’s motian to reduce bond.

AND IT IS SO ORDERED

July 5, 2011 William P. Keesley, Judge

2 Though the court does notjrecall it being specifically raised, there is not
immunity under §16-11-440(C), either. That provision does not appear (o vary in
any significant way from the typlca]] self-defense situation. Mr. Worley was not
in “another place.” An appurtenant s structure would be part of the dwelling,
invoking the exclusions rqiated to law enforcement officers. In the trial, Mr.
Worley may raise self-defense.
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