
TillE STATE 0F SOUTH CAROLINA : 
II I If' In the Court of Appeals 1£ n.~ I 

II ' '-.If! V-v i 
APIEAL F1h McCORMICK CO~TY . 8cc:tP 11 :012 I 

Honorable WdtIam P. ~ees~ey, CIrcUIt Judge, 11 JudIcIal CIrcuYrt DIAn I 
Appella~e crase No. 2012-210646 .,JPepl' II ' C41~ 

State of South Carolina, 

Respondent, 
vs. 

Joe Ross Worley, 

Appellant. 

I II: 
APPELL~. NT'S &PL Y TO RETURN TO MOTIONS 

I I: 
TO SUPPLE, I ENT RECORD ON APPEAL 

I I 
AND EXPEDITE BRIEFING 

II : 
I I I ' 

Appellant, Joe Ross liWorley, iPreviously filed a Motion to Supplement he Recor 

I : I 
pursuant to Rule 212(b), SCt CR, antl a! Motion to Expedite B ri efing in the above-capti one 

matter, to which the State has filed a letjrrn seeking denial of the requested relief. Appella t 

hereby respectfully submits tJiS Reply 10 ~e State's Return, and renews his request for the reli' f , I 

sought in his motions. 

I. SCACR 212 Allows for Supplemental Record to be Created III tlie Mann r 
I 

Requested by Appellant 

Contrary to the arg1ents ma<le lly the State, Rule 212, SCACR, is not limited to me e 

house cleaning, and instead is a mJ~ more robust mechanism for purposes of JabliShing a 



complete and proper Record on Appeal fot substantive consideration by this Court 0] the issue 

raised on appeal. 'The StaL great! protests Appellants goal, providing infoLation t 

supplement the available recorb, apparlltly because the State does not want this coui to have 

I II; . . I d h. 
complete record, Only a comr ete rec~rd: wIll preserve Appellant's due process ngHts, an t 

State's actIOns to date have prevented tHe pnor presentatIOn of cnllcal IllformatlOn III lhe fonn 6 

actual testimony, The state,J tortuoJ rehding of the SCACR would limit Rule lib to a rul 

11 
. C h .. I. I " I I;' "f d B hi' 11 . d a OWlllg lor t e mere mIlllstena "comp etlOn 0 a recor. ut t e ru e IS not so Imite . an 

specifically anticipates the i1l1usion ~f raterials of the sort proffered by APpelllnt, for th 

purpose of completing a meaningful rJonj for the appellate court's review. 

1. Rule 210. SCACR does not Uimit the ower of this Court to su lement the 
I 

pursuant to Rule 212, SCACR. 

I , 
The State first argues that Rule 121 Q, SCACR, limits the breadth of Rule 212, purported' 

by restricting its effecti venels to onJ l)1atters alread y provided for in Rule 21 J that we: 

presented to the trial court below, Ho~e~er, Rule 21 O(h), the portion restricting the record th s 

Court is able to review, specifically b~iqs by stating "Except as provided by Rule 212"," a 

thus clearly cannot be read L supJLihg or limiting Rule 212, but instead defeLng to t 
I ' . 

authority provided by Rule 2IQ. 

I . 
Turning to Rule 212, the first I=1aragraph (a) provides for a mechanism by whi<::h the Cou 

of Appeals can require matlals "to be
i 
made" and subsequently included in the Record' n 

Appeal. Any such report '10Uld neeess:arily involve the creation of materials that were n t 

presented by the parties at tThe procetriqgS below, which is in specific contrast t1 the State s 

proffered legal analysis that tith notHing but which the lower court considered prior to ruli g 

should ever be in the Record on A pJi.l' (whi ch itself ignores the obvious fact thal the State s 

2 



employee failed to preserve tHe original materials that all parties would rather have included i, 

the Record). 

2. Rule 212(b) is clear that it may De applied now, in the manner requested by Appellant. 

Rule 2 12(b) is the parti cular secL~ under which Appellant has moved to suJ I ement tli 

Record. The State cites langulge in th~ nile that states the record may be SUPPlemeJed "at an 

t· b ~ I " II i h II '" .I b ~ , Ime elore argument commences' as ,some ow actua y meamng "any any hme elor 

argument, but after briefing ld sUbJlsilm of a purported complete Record on AJpeal" eve 

h h h .. I . Ihl: f hiE 'f h . ~ .1 I' d t oug no suc restnctIOn appears In t e text 0 t e ru e. ven 1 t at tImelrame IS app Ie t 

instances without consent to sUPPleJlnt~ which clearly describes this matter, the Court ca 

I ft 
II. .. . h d' d .: supp ement even a er argument commences In Instances WIt out consent an Instea motIo 

heard by the Court. In any e~ent, argJLent has not commenced, and thus the partiej are withi 

the contemplated time in which issues 1 supplementing the record can and should be heard. 

I I 

3. Appellant's proffered affidavit i a:reconstruction of testimony. 

Appellant has never disguised IL ract that the affidavit proffered in connecti1on with h' s 

motion is a reconstruction oJ testimO~y (lost to oblivion by an agent of the StateV· It nev( r 

d b b · I . II h S h I 'h h . ~ I. • purporte to e aver atim transcnpt, is t e tate was t e on y party WIt t at InlOrmatIOn ev( r 

. . . B' I'k I J . ., II d I . ~r In ItS possessIon. ut Just 1 I any veruatIpI transcnpt typica y use to reconstruct testImony II r 

purposes of appeal, it can, ancl APpell~t fespectfully submits should, be included in the Recor~ 
on Appeal as the best availaLe recor1 of the testimony lost by the State. "Where portions ( f 

h
· I I. I,.. .. . ~ h' d stenograp IC notes are ost pnor to transcnptIOn, It IS appropnate lor t e JU ge ,to acce Dt 

affidavits of counsel and the dourt repo er to detennine what transpired." Adams v.IH.R. Aile I 

3 



Inc., 397 S.C. 652, 726 S.E.2d

I
9, 12 (0 .App. 2012) (citing China v. Parrott, 251 S.c. 329, 333 

34, 162 S.E.2d 276, 278 (1968J). 

II. Remand for partial reconstrUC[iOh of a record would be inappropriate. 

The State argues in favor of r m~nd to the trial court for reconstruction of portion 

missing from the available recLd on a~be~l. Appellant objects to any such remand J the exte 

that it would allow for thl trial ~ourt, who has necessarily already made credibilit 

determinations regarding the testimo~, to be charged with recreating the testimony in it 

entirety, as the trial court will underst]d~blY be predisposed to rejecting testimony L'orable t 

Appellant for inclusion therein, Likjti~e, any remand allowing for partial recre1tion of th 

hearing testimony through relowed I;~e testimony would likewise be patently prejudicial £ 

Appellant, who waived his 51'h Amen~ment privilege and already subjected himself to cros -

examination. To allow testimony and le-cross of Appellant defendant only, to the lclusion f 

Respondent's evidence and tLimOnYI it :submitted even though it has been preseted, woul 

provide the Respondent Pros1ution an unfair advantage to an extent that cannot comport wit 

due process protections. 

III. Expediting these proceedings dvances the interests of justice for both parties. 

Contrary to the slippeliY slope argJment advanced by the State in response to IAppellant s 

request for an expedited sChLule, A~ ellant is not asking for the door to be throl open 0 

expedited schedules in every crimina1 ap~eal. Rathcr, the narrow circumstances iJ this matt r 

delays in a process that has already ta~en an extended amount of time even though initial brie s 

of all the parties have not yet Len bee~ filed. In this case, Appellant contends that hI is afford d 
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· ' 

full immunity from prosecution, not merely a reversal of a conviction, as do most crimin I 

appeals. The State supremj Court Jas acknowledged the special nature of sucJ claims b 

II . I'. d· II· 11 I· d· . h . h· S I' a OWlllg lor lmme late appea s III SUOm matters, a c ear III lcatlOn t e courts III t IS tate lav r 

exceptional treatment of this lrrow J[egory of appeal. See State v. Duncan, 392 S'C

1 

. 404, 70 

S.E.2d 662 (2011). The speLal coJidetations in such matters form the basis of !Appellant s 

I' h d I I . II ·bl f h· I· .. hi .. request lor t e most spee y reso utlOn ~OSSI e 0 IS C alms to statutory lmmumty t at remalll 

the preliminary stages of a prJtrial aPlllLI almost three years after his arrest. 

WHEREFORE, the lppellanJ lespectfUllY renews his requests that the Court permit it 

supplement the Record on tPpeal ~ith its previously submitted affidavit and tL a~ach 
documentation regarding the alleged tHeft of the court reporter's audio tapes of the lroceedin 

below for the use of the suJplement~ jl.ecord on Appeal by both parties in theJ respecti e 

appellate briefs, and further t1at this C~urt establish an expedited briefing and argumLt schedu e 

upon ruling on the Motion to Supplement. 
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Harvey M. Watson III I 
BALLARD WATSON WEISSENSTEI 
Post Office Box 6338 
West Columbia, SC 29171 
Telephone 803.796.9299 
Facsimile 803.796.1066 
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Carson Henderson 
THE HENDERON LAW FIRM, PC 
109-B Oak A venue I 
Greenwood South Carolina 29646 
Telephone 864.229.8000 
Facsimile 864.229.8001 
Email: carsonhenderson2@hotmail.com 



September 21, 2012 
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Billy J. Garrett Jr., Esquire 
GARRETT LAW FIRM, PC 
109 Oak Avenue 
Greenwood South Carolina 29646 
Telephone 864.229.8000 
Facsimile 864.229.8001 
Email: danamcvicker@earthlink.net 

ATTORNEYS FOR APPELL1NT 



es~ ~~1~1 ~'~ 
THE S ATE OF SOUTH CAROLINA cJ 2 lIJI 

I In the Court of Appeals 8e Q I 201. 

~ OlJflIOf~ 
APPEA FROM McCORMICK COUNTY ~ 

I . 
Honorable William P. Keesley. Circuit Judge. 11 th Judicial Circuit I ' , 

ApP'ellate Case No. 2012-210646 
II 

Joe Ross Worley, 
Appellant 

v. 

State of South carolinl, 
Respondent. 

I 
CERTIFICATE OF SERVICE 

II 
II · 

I. Malory L. Hogg. an employee with the Law Offices of Ballard Watso 
. '. I' .11 I 

Welssenstem, do her4by certifY that on September 21, 2012, I served a iOPY of t e 
Appellant's Reply to Returnl to Motions to Supplement Record on Appeal an 

Expedite Briefing in Ithe aboJ~-captioned case on the following individual~ by Unit 

States Mail, with suffieient firsjjclass postage affixed, addressed as follows: 

September 21,2012 

¥ark R. Farthing, Esquire 
~ssistant Attorney General 
t4.ttorney General's Office 

Post Office Box 11549 
Columbia, SC 29211 

West Columbia, Sout11 Carolin 
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