
T, TRAVIS MEDLOCK 
ATICnNEY GENERAL 

REMBERT C. DEN1'.lS Bl.J1LDING 

POST OFFICE BOX 11549 

COLUMBIA, S,c. 29211 

TELEPHONE: 803- 73 ... 3727 

FACSIMILE: 803,253·628.3 

December 15, 1993 

The Honorable Clyde~. Davis, Jr. 
Clerk, South Carolina Supreme Court 
Post Office Box 1133,0 
Columbia, South Carolina 29211 

Re: State v. Gene Tony Cooper, Jr. 

Dear Mr. Davis: 

On January 1, 1993, the Court heard oral arguments in the 
above-referenced death penalty case out of Lexington County. In 
Argument VII 0,£ the final Brief of Appellant, Appellant maintains 
that the trial :,judge ':erroneously instructed the jury in accordance 
with State v. Atkins, 293 s.C. 294, 360 S.E.2d 302 (1987), 
overruled in part, State v. Torrence, 305 S.C. 45, ___ , 406 S.E.2d 
315, 319-323 (1991) (Chandler, J., concurring in result), which was 
then-controlling pre~edent. (Finar Brief of Appellant at pp. 43-
46). His argument is premised upon his convictions for a "series 
of violent offenses including several armed robberies and a bur­
glary .... " (Final Bri'ef of Appellant at p. 43). He maintains that 
because bf this record of convictions for alleaedlv violent crimes, 
should he have been s'entenced to life imprisf)-nmez{t in the present 
case, he would have n~ver been eligible for parole as the result of 
S.C. Code Ann. § 24-21-640 (Supp. 1992). Therefore, he claims that 
the trial judge's Gharge concerning parole eligibility was 
materially incorrect and misleading. (Final Brief of Appellant at 
44~46). ' 

I~ connection with Appellant's seventh argument, the State 
would' 'like to bring to the Court's attention that the South 
Carolina General Assembly passed a Crime Classification Act in 1993 
which amended the creation of defined violent crimes in 1986. In 
its pertinent part to :this case in Act No. 184, 'Section 8 provides 
as follows: 1 

Section 8. ,Section 16-1-60 of the 1976 Code 
is amended to read; 
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Section 16-1-60. (A) For purposes of defini­
tion under South Carolina Law a violent crime 
includes the offenses of murder (§ 16-3-10); 
armed robb~ry (§ 16-11-330) ... 

(8) For a person to be considered guilty of a 
violent crime, the offense must be defined as 
a violent crime pursuant to subsection CAl at 
the time ~f the commission of the crime. 
(Emphasis ~dded). 

- - ~ 

1993 Acts and Joint Resolutions, No. 184, p. 3239. Section 266 of 
the Act states as follows concerning the prospective application of 
the Crime Classification Act: 

Prospective application of Act. Section 266. 
All proceedings pending and all rights and 
liabilities!existing, acquired, or incurred at 
the time this act takes effect are saved. The 
provisions of this act other than § 16-1-60(8) 
apply prospectively to crimes and offenses 
committed after the effective date of the act. 
The provisions of sub-Section 16-1-60(8) apply 
retroactively to all persons convicted under 
the laws of' this State. A'll sentences pro­
nounced on o~'after the effective date of this 
act must comply with the classification sys­
tem, except ,where a penalty greater than the 
one in effect on the date the offense was 
committed would be required. 

I ,; 

1993 Acts and Joi,nt Resolutions, Act 184, Section 26~, p. 3397 
(emphasis added). Further, the declared effective date of these 
sections of the Crime Act is January 1, 1994. 1993 Acts and Joint ' I 

Resolutions, No. 184, Section 269, p. 3399. 
\ 

16-1-60 was not any crimes 
committed be 0 e that date will no Ion be classi ~e as v~o ent 
offenses". As a resu~',t, the provis~ons 0 § would no 
longer be applicable t~ Appellant's murder conviction, had he been 
sentenced to life imprisonment. Rather, because the armed~ 

~robberies took place in 1976, he would have been parole eligible 
after January 1, 1994, ~f he had been sentenced to life imprison­
ment for the present mu~der. 

1 

Therefore, the Sta~e submits that following January 1, 1994, 
Appellant cannot show any conceivable prejudice based upon the 
trial judge's instruction under Atkins. 

~~ .: 
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Thank you very much for your attention to this matter. If 
there are any questions, please do not hesitate to contact me. 

I 

., 
1 
; 

WESIII\aw 
CC i David I. Bruck,: Esquire 

SinCere1Y~,c;4s 
//!A' V/;~ /' ~ /£.~~ ~ 

~ 
.2:---

Willi m Edgar Salter, III 
Ass· tant Attorney General 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS 
) 

COUNTY OF LEXINGTON ) 

~ E)(~~ b~ - 2 
INRE: 
REPORT OF LEXINGTON 
COUNTY GRAND JURY 

) 
) 
) 
) 

We, the.undersigned members of the Grand Jury, do hereby certify that the Grand Jury 
met on February 22, 1999 and that at least twelv~ (12) members of the Grand Jury 
affirmatively voted for the issuance of a true billed indictment in each and every case on 
the attached list unless otherwise noted. 

~<:~~~ 

I 

{ --:L , 

10 

Foreman (Or Acting Foreman)' 
, ..... 

.~.:' I 
I~: ()/(///;'//r ,::, 

\ 
· ... -·-·_ ... l~--.'"':·~· t:! _ ........ _A:.,..·· .. 

Lexington, South Carolina 
February J,~ ,1999 
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STATE OF SOUTH CAROLINA 

COUNTY OF LEXINGTON 

INDICTMENT FOR 
ASSAULT WITH INTENT TO KILL 

~ 11 f';j § 16-3-620 
~, UG.ff~ry~ 

At a Court of General Sessions, convened in February 1999 the Grand Jurors of 

LEXINGTON County present upon their oath: 

c-d 8o;.,iluy ~ 

ASSAUL TVWITH INTENT TO KILL 

§16-3-620 

That HEYWARD LEON ROGERS, did in Lexington County on or about 

September 28, 1998, with malice aforethought commit an assault and battery upon one 

Ethel Tillman, with the intent to kill the said ViCtiill, :ii \/iC~2.tior. of Section 16-3··620 of the 

South Carolina Code of Laws of 1976, as amended. 

Against the peace and dignity .:,f the St2t,=. ;:md contrary to tl"'.2 staliite in such case 

made and provided. 
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" -",;.;::: ======== 
WITNESSES 

WCPD 
--' ,-----------------------------

Amodio 

ARREST WARRANT NUMBER 

F-607506 

ACTION OF GRAND JURY 

Foreperson of GrandJury 
Dale: 

VERDI!':l 

6UII..TY 

'~ ~. ,-z:~~==--__ 
For9:'lerSOn of Petit Jury .r 
Date: q / ?~ I / 0 I 

DOCKET NO.;9 -GS-32- _gI,..L.L/-.J..Ll __ 

The State of South Carolina 

County of LEXINGTON 

COURT OF GENERAL SESSIONS 

-
FEBRUARY TERM 1999 

THE STATE 
VS. 

HEYWARD LEON ROGERS 

CDR#14 

Indictment for 
-vi- &..;Ie r:/ VJ7?' 

ASSAULT WITH li·JTENT TO KILL 
§16-3-620 

DONALD V. MYERS, SOLICITOR 

)-) 

r A l-RLIE COp\{ 
~{!~~~;.?~>5rt::.-:;:~~::·~::~~~~~~:;!t,;\c/. .. -

{/ 
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~ SOUTH CAROLINA LAW ENFORCElVIENT DIVISION 
FORENSIC SERVICES LABORATORY REPORT 

DAVID M, BEASLEY 
GOI',R,\'OR 

~~h\b~'T 

, 62.. 

SGT JASON AMODIO 
WEST COLUMBIA I?D 
I?O BOX 4044 
WEST COLUMBIA, SC 29171 

ROBERT 'vi, ~TEWAHT 
nUl'1" 

Department of Forensic 
Serology and DNA Analysis 
January 20, 1999 
SLED Lab No.: L98-12207 
Your Case No.: 9810232 
Incident Date: 9/28/98 
(V) Ethel Tillman 
(S) Heyward Leon Rogers 

This is an official report of the South Carolina Law Enforcement Division Forensic Services Laboratory :lnd is to be. us. 
In connection with an ofrlcial criminal investigation. These e:ocaminations were conducted under your assurance that no previo. 
e:ocaminations of person(si or evidence submittl!d in this case has been or will be conducted hy any other Laboratory or agent: 

ITEM(S) SUBMITTED: 

2. 

2.4 

2.5 

3. 

3.2 

3.3 

3. 4 

Suspect Evidence 
Collection Kit from 
Heyward Rogers 

Blood 

Saliva 

Short sleeve shirt -
subject 

Cutting 

CutLing 

CutLing 

Robert M. Stewart. Chief 
South Carolina Law Enforcement Division 

SEROLOGY REPORT 

RESULTS OF ExAMINATIONS: 

2.4 

2.5 

3.2 

3.3 

3.4 

See DNA report. 

No analysis perf~rmed, 

Human blood identified. 
DNA report. 

Human blood idenLified. 
DNA report. 
Human blood iden~ified. 
DNJI. repcrt. 

Se-= 

See 

See 



.,4. 

2cge 2 of 3 
SLED LAB NO.: L98-12207 
jcnuary 20, 1999 

IT~(S) S~-MITTED: 

3.5 Cutting 

10. Victim'S clot.hing 

10.1 SWeater 

-.----- 10-.-1.-1---Gu-t-t--1-F*g-----

11. 

11. 4 

11.5 

11. 6 

11.7 

11. 8 

11. 9 

11.10 

Sexual Assault Evidence 
Collect.ion Kit. from 
Ethel Tillman 

Blood 

Saliva 

Smears 

Vaginal swabs 

Oral swabs 

Eect::.l swabs 

SusPected semen 

RESULTS OF EXAMINATIONS: 

3.5 ~man blood ident.ified. 
Insufficient. amount for 
further serological or RFL2 
DNA analysis. 

/ 
--l..QJ.._L_V'Hwnan_bJ...Qod iden tif ied. 

11. 4 

11. 5 

11. 6 

11.7 

11. 8 

11. 9 

11.10 

Insufficient. amount for 
further serological or RFL? 
DN.D.. anclysis. 

See ON? report.. 

No analysis performed. 

No spermatozoa ident.ified. 

No semen identified. 

No semen detected. 

No 5p.men idp.ntified. 

No semen detect.ed. 

If PCR DNJI. anal ys i sis required on thi s ca s e, pl ease con tact the SL 
Department of forensic Serology and DNA analysis at 803-896-7383. 

4'-110 Broad River Road, P.O. 130x 21398, LJiumbin, South Carolina 29221-1:: 

~ 
.~';i !ci:.', 
~\~~): 
,\);~~;:{t 

Phone (SI)]) 396· 7]O() 



-?age 3 0 f 3 
SLED ~~ NO.: L98-12207 
January 22, 1999 

DNA REPORT 

ITEM(S) SUBMITTED: 

(,4 Blo~d standard from Heyward Leon Rogers 
!.2 Short sleeve shirt from subject (cutting) 
:.3 Short sleeve shirt from subject (cutting) 
-.4 Short sleeve shirt from subject (cutting) 
1.4 Blood standard from Ethel Tillman 

RESULTS 

eoxyribonucleic.acid 
igh molecular weight 
1. 4. 

(DNA) 
DNA 

profiles were developed from HAE III digested 
extracted from items 2.4, 3.2, 3.3, 3.4 and 

. 
}e DNA Drofiles developed from items 3.2, 3.3 and 3.4 do ~CL match any of 
1e standards submitted in this case. 

lese examinations were condu=ted by S/A David L. McClure, 
lalyst, South Carolina Law Enforcement Division. 

Lexington County Solicitor's Office 

David L. McClure 
Special Agent 

)" f\" .... 1'\ .... 

Date 

Forensic 

:e: Samples of known liquid blood standards are preserved as dried 
!cimens. The vial label is stored with the dried specimen . 

. ~ -" . 



I' 

. ao:l 

-D'-sCc\J,(~ e...xk,h',IS 
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L2X:::NGTON 

\ c; 

JRIGINAL 

G,~ -_.Ol 
) 
) .' 

) '.-:: 
} 
) 
) 
) 

) 

INDICTMENT NO. 99-GS-32-313 through 
-819 

SUPPLEl-1ENTJU .. I-lOTION FOR Dr SCOV£RY 

The jEfenda~t moves for an order allowing discovery pursuant 

:.;; :'.;-~':' e S 0 f tlIe Sou th Carol ina Ru les of Criminal Procedure c:1d 

::'c.::c--: '/, ;'!c::",llar!c, 375 U.S. 83 (196 ), requiring [he State to 

proj~ce [he following information: 

1. Capie::: of any and all autoradiogrcms froD all tests 

O:::S:::C':'CLcG ',.'i rh [he iLvestig3tion into charges of kidnapping, 

crim~~31 5~xual conduct, strong armed rebbery, and burg-lory 

concer~in; Heward Rogers and any ether individual used for purposes 

Copies of any and all laboratory notes associated with 

cr_eSe C2::.;es relating to Heyward Rogers and all otr~er individuals. 

~- Copies of cll relevant published papers by SLED or used 

!cr r~fc~enco by SLED. 

':~cpies co;: :;-,e cCr:1ple-ce pretccol, includir:<; :::'Dj [f,emos 

i~ procedures since the irr,ple:llent. a [ion GNP. .. 

S~EC. 

p::-cficiency te.sting, botr. ince.::-nal end 

i~cl~ding autoradiogram.s, laboratcry notes, and relevant 

1044 

--~---------



construction of the data base. 

11. Copies of the rationale and criteria em;;loyc:d fer 

eliminating individuals from the data base. v , 

ELIZA3ETH C. -FULV"JOOD 

KATHERINE H. HUDGINS 

('"""-

~~~L-C.1~~_~~J 
BY: ELIZABETH C. FULLWOOD 

ATTORNEYS FOR DEFE!,JDANT 

.J:JT:e 19, 2000. 
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ccnta~i~aticn effects, 

A/RU 
.~ £CQPy 

Lex. Co. C~~ 
.C,C.P 

sheets 2ssociat~g·~ study of 

i. Copies of the resumes of all individuals who are 

assc~ja[ed with these cases. 

8. f:::::-.p.ies cf any statistical anclysis t~at has been ccndt}cLed 

on the data base. 

9. Copies of the complete DNA sequences of each of the probes 

IJSEd. 

10. Copies of all correspondencE associated with thesE cases. 

11. ':'he r,ames ar!.j addresses of all geneticists, molecular 

bi~]ogists, and forensic scientists consulted in connectio~ ~ith 

DNA testing in these cases. 

1? Copies in readable ferm of all compute~ programs, beth 

computE:_r c:sc a::d hard copy, used in the analysis of thE finc::in-:;s 

in these ::::ases. 

1 j. Copies of all info~mation '.-lith reqcrd to error-s in :r-:<:: 

CC:IT,;::ut':or program. 

14. COpiES of all data, autoradiograms, laboratcry notes, and 

~;"E:::r.C'S c)flcerr;ing the E,ffects cf differing amounts c,f eN.::, on 

15. Origi~al phctog~aphs of the computer anaJysis done in chis 

--. '-0 
LC2',,-. 

16. CO~iES of all dat~ with regard to any and all control cell 

Ij~es o~ co~trol DNA that a~e used in both case wo~k and i~ [~e 

"'1 
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.' STATE OF SOUTH CAROLINA 

County of lp\(\~~ n 

FORMS 

) 

) F I L~~ COURT OF COMMON PLEAS 
) 

ZOIO SEP - 3 P tr 2 \ 

HqY'Ah?>d 'l~~tlS"'722~k:) t .. ~ , ':':,·.;~::~J,\GG 
Full name and prison number (if any) of Applicant . ) .. '.' . .," ~: f.: l.!;~ T 

)' '. ,;; :>~ 
V. ) 

) APPLICATION FOR 
) 

State of South Carolina ) POST-CONVICTION RELIEF 
) 

2d10CP3203792 
INSTRUCTIONS B READ CAREFULLY 

In order for this application to receive consideration by the Court, it shall be in writing (legibly 
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in 
concise fonn the answers to each applicable question. If necessary, applicant may furnish his answer to a 
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to 
which question any such continued answer refers. 

Since every application must be sworn under oath, any false statement of a material fact therein 
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise 
care to assure that all answers are true and correct. 

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of 
the fonn) setting forth information which establishes that applicant will be unable to pay the fees and costs 
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court 
for the COWlty in which the applicant was convicted. 

2. Name and location of Court which imposed sentence L~'X~f')~lOt"\ Cgy'\')! ¥ 
Ccu~) of GeY)efuL. G,eSSIQf)S 

3. Name(s) of co-defendant(s) (if any) _D'"--'->oo""'fR:.....L--'--____________ _ 

4. The indictment nwnber or nwnbers (ifknown) upon which and the offenses for which 

sentence was imposed: 

I 



• • 

. , 

(b) 9S-GS -S]-<?i I q~ '1J-GS<s2- '3 f~ • 

(c) 

5. The date upon which sentence was imposed and the terms of the sententi: I LED 

6. 

(a) Set> \eh) b.eR 2) )200 \ 
(b) l~Fe wtfr~ I 'P~?-o\R. lOlO SEP - 3 P ~: 21 

(c) 

Check whether a finding of guilty was made: 

::-:':""ii " ,", '''''~Irr :. '-- I I , .. , l. ;..~ , ... f \ t, L, 

(a) after a plea of guilty _______ --:--_________ _ 

~ after a plea of not guilty v:::= 
(c) after a plea of nolo contendere 2010CP320379t~ 

7. Did you appeal from the judgment of conviction or the imposition of sentence? 
yeS 

8. If you answered Ayes@ to (7), list: 

(a) the name of each Court to which you appealed: 

1. S, C, cc.u"RT oj? f\f?~CA L s., 
ii. 

iii. 

(b) the result in each such Court to which you appealed: 
f] £ErR \]Jed 1. 

11. 

111. 

(c) the date of each such result: 

i. AU'S usT 9') 2.00 4 
11. 

lll. 

(d) if known, citations of any written opinion or orders entered pursuant to such 

results: 

1. __ ~e) (:u..Se F7ies. 
11. 

111. 

9. If you answered Ano@ to (7), state your reasons for not so appealing: 

(a) 

2 



10. 

11. 

12. 

(b) 

(c) 

in (10): 

2010(~{j3?0379? 
FILED 

(a) "Po \.:I c€-'a~~~1 N") L<)~-;-:....i_~..:-....;:~=--:..:..·l J=~",---,,"-,,....~~fU'=-LL..;I..L1Ioo.L~~.L...L.>::.JU:c:=---
(b) ~~l Ccu("'\~ L 0. \"\~ P. c 1\, G::J.A,\~ L 

(a) _-'-yg.-.....:;;.S_. ___ _ 

(b) any petition in State or Federal Courts for habeas corpus or post-convictions 

relien~f4~o~.~ ______________________________________ __ 

(c) any petition in the United States Supreme Court for certiorari other than petitions, 

if any, already specified in (8)? _______________________ _ 

(d) any other petitions, motions or applications in this or any other Court? ______ _ 

13. If you answered Ayes@ to any part of(12), list with respect to each petition, motion or 

application: 

(a) the specific nature thereof: 

I. ~T-cpD'I~c\~o;") kL~e.f 

11. 

111. 

IV. 

(b) the name and location of the Court in which each was filed: 

1. ~.c. Surk~ Co~J&T 

11. U'bl ~Ol""\ cau~"f Cou'8J ot- Cor'N'0<:rf'\ .~ 

111. 

3 



• • .STATE OF SOUTH CAROLINA 

CO U NTV OF ..t:::L""'R=X....L~.LD'-C3,....T.!:!.o.l..-'DL--____ _ 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 

~"td leOD}=G~ 272Sic ~ I L E DCIVIL ACTION COVERSHEET 
Plaintiff(s) ) 

VS. 
2010 stP - 3 P 4' 2 I 

) 

__ S"-,\-"",zr;~e..----,,o:::..!~--=S;;.===::Jh!....!...!-CP;x· :::::..!·?-o~L:!!..'If\.,!!"O\~ ___ •· Ij; ,c:-:'::" ~~W G 

Dcfcndant(s) ) 
SC Bar #: 

-CP - ---

Telephone #: 

Z;~Q: 1 0 C P 3 2 0 3 7 9 
E-mail: 1.-,> 

NOTE: The cliver sheel Hlld illforllllliioll COlllllilled hereill lIeilher rcplHcc'< lIor slIpplcmellls Ihe filillg IIl1d sen'iee of plc;uJillgs or olher pHper.< 

as reqllircd h)' law. This form is required fllr Ihe lise oflhe Cieri, oreOllrl for Ihe purpose ofduekelillg. II mllSI he filled 0111 complelely. 
siglled. IIl1d dHleti. ,\ cop)' of Ihi.1 cover shcel mllsl he .<en·ed Oil Ihc defclltllllll(S) MlolIg with the Slim mOils lind CUlllplaill1. 

DOCKETING INFORMATIPN (Check ul/lIiut apply) 

* If Actioll is Judgment/Selliement do /lot complete 
o JURY TRIAL demanded in complaint. 0 NON-JURY TRIAL demanded in complaint. o This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules. 
o This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules. 
o This case is exempt from A DR. (Proof of A DR/Exemption Attached) 

NATURE OF ACTION (Check One Box Below) 

eOnlrHels Torls, Professional Molrroeliee 

0 Constructions (100) 0 DenIal Malpractice (200) 

0 'Dcbl Collccllon ( 110) 0 Legal Malprilclicc (210) 

0 Emrloymcni (120) 0 Mcdical Malpracticc (220) 

0 General ( 130) Previous Notice of Intent Casc /I 

0 13reach or Contract ( 140) 20 - ·CP· 

0 Olhcr(199) 

0 Notice/ File Med Mal (230) 

0 Othcr (299) 

~lllm"lr I'elilio", J ud!,:lIlcn Is/Seillellle" Is 

PCR (500) 0 Dcalh Selliemelll (700) 

0 
0 
0 

o 
o 
o 
o 

Mandamus (520) 0 ForeIgn Judgmenl (710) 

Haheas Corpus (530) 0 Magistralc's Judgmenl (720) 

Other (599) 0 Minor Selliement (730) 

0 Transc;ipt Judgmcnt (7,10) 

0 Lis Pcndens (7jO) 

0 TnonslCr of Slrllctured 
SClllcmcnt Payment Rights 

Arrlication (760) 

0 Olher (799) 

Specinl/ClIlIlrle,/Olher 

Elll'ironlllcnwl (600) 0 Pharmaceuticals «(.30) 

Automobile Arh. «(d 0) 0 Unfair Tr~de Practices (MO) 

MedIcal «(.20) 0 Ollt·of State i)erosilions «(,50) 

Other (699) 0 Sexuall'redillor (510) 

Torls - I'ersonollnjury 

0 AssaulLlSlander/Libel (300) 

0 Conversion (310) 

0 Motor Vchicle Accidcnl (320) 

0 Premises Li~bilit)' (330) 

0 Products Liabilily (340) 

0 Person~1 Injury (350) 

0 Wrongful Dealh (360) 

0 Olher (399) 

Admilli~lrHlive Lowfl{dief 

0 Rcinslale Drivers License (800) 

0 Judicial Review (810) 

0 Rclief(R20) 

0 Permanent Injunction (830) 

0 Fo, lCih,,".Pciit1·.lI; '(8'<0) 

0 Forfeilure-Chn~cnt Order (850) 

0 Other (899) 

Rcal Prorcrl), 

0 Claim & Delivery (400) 

0 Condemnalion (410) 

0 Foreclosure (420) 

0 Mcchanic's Lien (430) 

0 Panition (440) 

0 Possession (450) 

0 Building Code Violation (460) 

0 Olher (499) 

Arpcals 

o Arhitriltion (900) 

o Magislrate·Civil (910) 

o Magistrate·Criminal (920) 

o Municiral (930) 

o I'robme Coun (94(J) 

[] SCOOT (950) 

o Workers Comr (960) 

o Zoning 130ard (970) 
o Administrative Law Judge (980) 

o Public Serl'ice Commission (990) 

o Emrloyment Securit), Comm (991) 

o Other (999) 

Submitting Party Signature: Date: 9 / i //0 

Note: frivolous civil proceedings may b subject Lo sanctions pI ant to SCRCr, Rule II, and the South Cmolina Frivolous 
Civil Proceedings Sanctions Act, S.c. Co' e Ann. § 15·36-1 0 el. seq. 

SCCA /234 (07/09) Page I of 2 
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The Honorable Clyde N. Davis, Jr. 
December 15, 1993 
Page rr-.... o 

Section 16-1-60. (A) For purposes of defini­
tion under South Carolina Law a violent crime 
includes the offenses of murder (§ 16-3-10); 
armed robbery (§ 16-11-330) ... 

(8) For a person to be considered guilty of a 
viole~t crime, the offense must be defined as 
a violent crime pursuant to subsection (A) at 
the time 'of the commission of the crime. 
(~mpha5is added). 

1993 Acts and Joint Resolutions, No. 184, p. 3239. Section 266 of 
the Act states as follows concerning the prospective application of 
the Crime Classification Act: 

Prospective application of Act. Section 266. 
All proceedings pending and all rights and 
liabilities existing, acquired, or incurred at 
the time this act takes effect are saved. The 
provisions of this ac~ other than § I6-I-60(8} 
apply prostJectively to crimes and offenses 
committed after the effective date of the act. 
The provisions 'of sub-8ection 16-1-60(8) apply 
retroactively to all persons convicted under 
the laws of this State. All sentences pro­
nounced on or after the effective date of this 
act must comply with the classification sys­
tem, except where a penalty greater than the 
one in effect on the date the offense was 
committed would be required. 

1~:j3 Acts and Joint Resolutions, Act 184, Section 26~, D. 3397 
(em~h~~is 5dded). Further, Lhe declared effective date of these 
sections of the Crime Act is January 1, 1994. 1993 Acts and Joint 
Resolutions, No. 184, Section 269, p. 3399. 

16-1-60 was not until 1986, 
o e that date will no be classi 1e 

offenses". As a result, the provislons 0 § 
longer be applicable to Appellant's murder conviction, 
sentenced to life imprisonment. Rather, because armed C 
robberies teok place in 1976, he would have been parole eligible 

~after January 1, 1994, if he had been sentenced to life imprison­
ment for the present murder. 

Thecefore, the State submits that following January 1, 199~, 
Appellant c:!nnot sho',4 any conceivable prejudice based upon the 
trial judge's instruction under Atkins. 



The Honorable Clyde N. Davis, Jr. 
December 15, 1993 
Page Three 

Thank you very much for your attention to this matter. If 
there are any questions, please do not hesitate to contact me. 

WESIII\aw 
CCi David I. Bruck, Esquire 

:~~~A04/.' 
V/C{'/ :4?t~;..~ co 

~ 

Willi~ Edgar Salter, III 
Ass~~nt Attorney General 
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T. TRA'.'IS MEDLCCK R£.'-IBERT C DE.'i:'-.lS Bi.J1LDiNG 

POST OFFICE BOX IlS-l9 

COLU."1B1A. S C 292! 1 
ITUPhO:";E .;o} 7)4-17::7 

FACS;M1LE: ~3·:53·O<6J 

December 15, 1993 

The Honorable Clyde N. Davis, Jr. 
Clerk, Seuth Carolina Supreme Court 
Post Office Box 11330 
Columbia, South Carolina 29211 

Re: State v. Gene Tony Cooper, Jr. 

Dear !·!r. Davis: 

On January I, 1993, the Court heard oral argument.s in tne 
above-referenced death penalty case out of Lexington County. In 
Argument VII of the Final Brief of Appellant, Appellant maintains 
that the trial judge erroneously instructed the jury in accordance 
with State v. Atkins, 293 s.C. 294, 360 S.E.2d 302 (1987), 
overruled in part, State v. Torrence, 305 S.C. 45, __ , 406 S.E.2d 
315, 319-323 (1991)(Chandler, J., concurring in result), which was 
then-controlling precedent. (Final Brief of Appellant at pp. 43-
46). nis argument is premised upon his convictions for a "series 
of violent offenses including several.armed robberies and a bur­
glary .... " (f.inal Brief of Appellant at p. 43). He maintains that 
because of this record of convictions for allegedly violent crimes, 
should he have been sentenced to life impris0nment in the present 
case, ~e would have never been eligible for parole as the result of 
S.C. Code Ann. § 24-21-640 (Supp. 1992). Therefore, he claims that 
the trial judge's charge concerning parole eligibility was 
mate~ially incorrect and misleading. (Final Brief of Appellant at 
44-46). 

[n connection with Appellant's seventh argument, the State 
.,.., C 11 1 d 1 ike to b r i n g tot h e Co u r t 's at ten t ion t hat the Sou t h 
Carolina General Assembly passed a Crime Classification Act in 1993 
~hich a~ended the creation of defined violent crimes in 1986. In 
its pertinent part to this case in Act No. 184, Section 8 provides 
as fo110· ... ·s: 

Section 8. Section 16-1-60 of the 1976 Code 
is amended to read: 
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APPLICATION FOR 

POST-CONVICTION RELIEF 

.S. MP.C • 

2 d 1 0 C P3 2 0 3 7 9 2 
INSTRUCTIONS B READ CAREFULLY 

In order for this application to receive consideration by the Court, it shall be in writing (legibly 
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in 
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a 
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to 
which question any such continued answer refers. 

Since every application must be sworn under oath, any false statement of a material fact therein 
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise 
care to assure that all answers are true and correct. 

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of 
the' form) setting forth infonnation which establishes that applicant will be Unable to pay the fees and costs 
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court 

, for the County in which the applicant was convicted. 

1. Place ofdetentionMc(G h}!:\CK Co'KPcCllo1"e- TDsri1u1ioD 

2. Name and location of Court which imposed sentence beX~ f)%,1Ot'\ C:::;...)'i"T y 
CCuJ\' Or Ge})efuL Se~iQr-S 'h' 

3. Name(s) of co-defendant(s) (if any) -'D:........&.>ooc:....:f)e....~~ ___________ _ 

4. The indictment number or numbers (if known) upon which and the offenses for which 

sentence was imposed: 

(a) 

1 



(b)9S-Gl 3]-551 q~ ~1-GS-3.2- 81~ • 
(c) 

. 5. The date upon which sentence was imposed and the tenns oftbe sentente: I L ED 
(a) Se\d "let!) beR 2-; )k \ 
(b) ltFe w~ 1 ?~?--OlR< 20/0 SEP - 3 P lr 21 

(c) 

6. Check whether a finding of guilty was made: 

(a) . after a plea of guilty _________________ _ 

~ after a plea of not guilty v::: 
(c) after a plea of nolo contendere 2010CP3203792 

7. Did you appeal from the judgment of conviction or the imposition of sentence? 
yes 

8. If you answered Ayes@ to (7), list: 

(a) the name of each Court to which you appealed: 

1. S,C, Cou"RT of flf~CAL~ 
11. 

111. 

(b) 
1. 

the result in each such Court to which you appealed: 
~fl1A~d.· . 

11. 

lll. 

(c) the date of each such result: 

1. AucsusT 9') 2004 
. 11. 

lll. 

(d) if known, citations of any written opinion or orders entered pursuant to such 

results: 

1. __ ~e) Cc...Se F~LeS 

11. 

111. 

9. If you answered Ano@ to (7), stateyour reasons for not so appealing: 

(a) 

2 



10. 

11. 

12. 

(b) 

(c) 

in (10): 

2 010 C f.~) 

(a). ?aLI c€-\a.~~~I'~ ~-;\~ ~~J~ 
(b) ·,1--,~c..LC:u~LQY'\~ P'c~.Co..;r&l 

FILED 

(a) ~y petition in a State Court under South Carolina Law?_~.-=.,--___ _ 

(b) any petition in State or Federal Courts for habeas corpus or post-convictions 

relien~h4~6~. __________________________________ _ 

(c) any petition inthe United States Supreme Court for certiorari other than petitions, 

if any, already specified in (8)? _________________________ _ 

(d) any other petitions, motions or applications in this or any other Court? ___ _ 

13. If you answered Ayes@ to any part of (12), list with respect to each petition, motion or 

application: 

(a) . . the specific nature thereof: 

1. J:hsT-COD'\.I~ C \~o."') kL~e. ~ 

11. 

lll. 

IV. 

(b) the name and location of the Court in which each was filed: 

1. ~.c., S;,;f?k~ Cou"&T 

11. LeXI~Ol"'\ Cduf"\h( Co .. ../R1 o~ Cof'N'0<rCC) '~ 

Ill. 

3 



IV. 

(c) 

1. 

11. 

lll. 

IV. 

(d) 

1. 

11. 

111. 

IV. 

the disposition thereof: 

"? c:~. D€r\;·e c\ 

the date of each such disposition: 

f\-J~J s\ 20\ )001 

FILED 

10lQ' £fP 3 ? 4: 2 I 

-(e) ifknown, citations of any written opinions or orders entered pursuant to each such 

disposition: 

1. &~) oJ2d€K ocr dC.s~;$Sc..b ~ 

11. 

111. 

IV. 

14. Has any ground set forth in (10) been previously presented to this or any other Court, 

State or Federal, in'any petition, motion or application which you have filed? 

DO. 

15. If you answered ''yes'' to (14) identify: 

(a) which grounds have been presented: 

1. 

11. 

lll. 

(b) the proceedings in which each ground was raised: 

1. 

11. 

lll. 

4 



t.. 0 1 OC i'~~ 3 2 0 3: f ' 9 ?: 
-. 16. If any ground set forth in (10) has not previously been presented to any Court, State or 

Federal, set forth the ground and state concisely the reasons why such ground bfi6 ~t!. E 0 
previously been presented: 

(a) Ou=r~c:;.g,cx.>S Go"e13,f')~~~ C'or\cl>cT 
J 

, 2010 SEP- 3 ::> 4: 2 I 

(b) "}1\~l£l Cou~ L ",~sco"cbcT 

(c) ?. CAR, Couf\Se L n-{;s,c6i'")ducT 

17. Were you represented by an attorney at anytime during the course of: 

(a) your arraignment and plea? ________________ _ 

(b) your trial, if any? --.;\.rl'?..::::S::.,.· 1-1 _____________ -,--__ _ 

( 

(c) your sentencing? ~'I..",e...:S~i------------------
(d) your appeal, if any, from the judgment of conviction or the imposition of' 

sentence?_-_yr-~=S~. ____________________ ~ ___ ~ 

(e) preparation, presentation or consideration of any petitions, motions or applications' 

with respect to this conviction, which you filed? _fl...:..o_._-'--_________ ~_ 

18. If you answered Ayes@ to one or more parts of (17), list: 

(a) the name and address of each attorney who represented you: 

1. W/;Ll~o.N\ y. Ko..S\/ Esq. 

11. 

Co lu"",b [' 9- i s. C . 

111. 

(b) the proceedings at which each such attorney represented you: 

1. Th~Q, L 

11. 

111. 

5 



19. 

20. 

ftveRSe- 9.Dc.\ "'o-cc..T~ foR <A r-,ew "Th~CA1nLO .. SEP - 3 :=> ~: 2 \ 

Are you now under sentence from any other court that you have o.O,t qh~l~gecn RIG G 
I. .- . " .. ' ",.- i-UII\""{ I 

k 10 : , ': :(o·".!:",'J -~'C 
I'-J.. .!. . ; ... ~ ! i I '...J ft ..J 

2010C P320379? Revised 3/2003 

STATE OF SOUTH CAROLINA 

County of le'i- "'\ DqTo D 
.) 

) 
) 
) 

..: .. , 

VERIFICA nON 

I, 0-~ being duly sworn 
upon m oath, depose and sa that I have subscribed to the foregoing application; that I know the 
contents thereof; that it includes every ground known to me for vacating, setting aside or 
correcting the conviction and sentence attacked in this application; and that the matters and 

. allegations therein set forth are true. 

SWORN to and subscribed before me this --,0::::....;.....1 __ 

day of Se~Y>'1 h~r ,c...o IQ 

__ ----'--'9:'---, C_._1-;_/l_a-v--_~_( ___ (L.S.) 
Notary Public 

My Commission ExpiIes: __ (_'2_' _I ~_·_2_C_I_9,---_ 
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APPLICA nON TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

I, wO: 0 e hereby apply for leave to 
proceed. this action without repayment of fees or costs or security therefor. In support of my 
application I declare under penalty of petjury that the following facts are true: 

V(1) I am the applicant in this action and I believe I am entitled to redress. 

v(2) Because of my poverty I am unable to pay the costs of said proceeding or give 
security thereof. . 

SWORN or affinned to and subscribed before me this 
01 dayof S(2pte",h~Y . ke70 

My Commission Expires: (z../ (p ·2 cJ I C; 
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