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FINANCIAL CERTIFICATE |
FOR THE DISTRICT OF SOUTH CAROLINA

(for use in § 1983, Bivens, and non-habeas civil actions filed by prisoners)

to review finangial information in relation to inmate trust funds, commplete this Certificate. If I have
insufficient fundy in my account that prohibit me from paying th filing fee required by 28 U.S.C.
§ 1914 (currently §350.00), I will send with my complaint an mltlal installment payment, required by
28 U.S.C. § 1915, equal to the amount calculated and entered on line four by the authorized officer
signing this form. /

I
/

I request that an authorized officer of the institution in which I am e/c}rgmed, or other person designated
ull

[ recognize that by filing t;hls case, [ am required to pay the full filing fee (or the remaining unpaid
portion of the filing fee by installments if necessary) ander 28 U.S.C. § 1915(b) even though I am
requesting to proceed in forma pauperis. 1 authorlze and consent to collection of the filing fee in

accordance with 28 U.S.C. § 1915 until the ﬁlmg fee is paid in full.

INMATE NAME (PRINTED) / INMATE (PRISONER) NUMBER

INMATE SIGNATURE /
¢ (1) Average monthly dep? its

to the inmate’s acCOMNt.....cccevvvvvnees e

PLACE OF CONFINEMENT

¢ (2) Average monthly balance
in the inmate’g account

¢ (3) Current Balance ........cooovviiiininnninninn,

L4 (4) Initial Installment Payment
/ (Take 20 percent of the greater
7/ Of ines 1 08 2).ueuvvierceceerieiereerereeeenenne
I hereby certify that as of this date, the above financial information is accurate for the above named
inmate. )

B fv f 1 AT Y
Authorlzed @fﬁcer § Slgnat_ure Date

.Jr"

Authorized Officer’s Nvame and Title
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AQ 240 Reverse (Rev. 10/03)

4. Do you have any cash or ch?king or savings accounts? O Yes No

If “Yes,” state the total amount,

5. Do you own any real estate, stocks, bonds, securities, other financial instruments, automobiles or any other
thing of value? O Yes d No

If “Yes,” describe the property and state its value. e

6. List the persons who are dependent on ygu/for support, state your relationship to each person and indicate
how much you contribute to their suppott.

I declare under penalty of perjury that the above information is true and correct.

Date ignature of Applicant

NOTICE TO PRISONER: A Prlsoner‘ ‘seeking to proceed without prepayment of fees shall submit an affidavit
stating all assets. In addition, a prisoner must attach a statement cértified by the appropriate institutional officer
showing all recgipts, expen‘(jltures .and balances durmg the last six months in your institutional accounts. If you have
multiple accounts, “perhaps bedaliss y&tj have been in multiple institutions, attach one certified statement of each
account.
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IV. STATEMENT OF CLAIM - continued.

Complaint - State Prisoner
Revised October 3, 2007
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-STATE OF SOUTH CAROLINA ) IN THE COURT OF COM-MOI\‘I_‘_PLEAS
) w2
COUNTY OF RICHLAND ) Civil Action No. 06-CP-40—§42 ';
om %
A
Khalil Salam, John Hammond, Christopher ) (\ EEVE TU'F; RV
Owens, Johnny Calloway and Terrence T. ) RE ‘ o D Q;:{ =
Bryan, : “wn O
Y ) MAY 14200 o5 2
Plaintiff, ) o - M
) 80 Court of Appeais &
Vs. ' ) ORDER GRANTING SUMMARY -
) JUDGMENT TO THE DEFENDANTS -
South Carolina Department of Corrections, )
Lt. Bird, Sgt. Williams, Captain Price, ) 4 arta’ Jo (/ en) Jin s For Cos Foyp
Officer Outlaw, et al., g SO eying Hf ideo fope
Defendant. ) 5/4/\* Sevaers/ C"ﬁ/"'/(/,ﬂ fraze ;A/(/YM <7 \n ¢
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This matter came before me on March 1, 2012 by way of Defendants’ Motion for

Summary Judgment. Plaintiff’s filed and argued several motions which this Court ruled on

during the course of the hearing and under separate order. The Plaintiffs appeared Pro se and

Anne R. Culbreath appeared on behalf of the Defendants. After due consideration of the

memoranda filed by the parties in support of their respective positions, supporting

documentation, videotaped evidence of the prison incident at issue in this litigation, and after
consideration of the lengthy oral argument at the hearing, the Court grants the Defendants’

Motion for Summary Judgment. Accordingly, the Court makes the following findings of fact

and conclusions of law.

L. PROCEDURAL HISTORY

The Plaintiffs in this litigation filed a single lawsuit in state court in Richland County on

September 18, 2006. The Plaintiffs alleged claims for cruel and unusual punishment and

deliberate indifference pursuant to §42 U.S.C. 1983 as well as state law claims for gross
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negligence, due process, conspiracy, retaliation and assault and battery. The Defendants
removed this case to federal court in October of 2006. The federal court severed the original suit
into five individual suits. Defendants moved for summary judgment in each of the five cases
pending in the federal court. Under five separate orders, the district court granted the
Defendants’ Motion for Summary Judgment as to the Plaintiffs’ federal law claims for cruel and
unusual punishment and deliberate indifference.r"’fhis Court adopts'thg,faétual history set forth in
the reports _andv recommendations of United Magistrate Judge Thomas E. Rogers, III.. and
accépted by U.S. District Judge Terry L. Wooten. The federal court then remanded this matter
back to Richland County for resolution of Plaintiffs’ state causes of action. The parties
participated in lengthy discovery.

II. FINDINGS OF FACT

~The Court’s finding of facts are in the light most favorable to the nonmoving parties. The

Plaintiffs alleged that on September 13, 2006, while inmates in the Special Management Unit at
Perry Correctional Institution, 2130 of the individual Defendants sprayed mace into the cell of
Inmate Johnny Calloway. No mace was sprayed into the cells of the other Plaintiffs. The
befendants established that the use of mace on Inmate Calloway occurred pursuant to SCDC
policy when inmate Calloway refused to surrender a weapon. The Defendants further
established that Inmate Calloway broke a sprinkler head to dissipate the mace dispersed in his

AFE. el

cell. Evidence presented by the parties also revealed that after removing Inmate Calloway from

fazs Ahe pace in Stwr Zlps' cels.
his cell the Defendants utilized fans to further dissipate the mace from_that wing, that Mr.

Calloway was afforded the opportunity to shower and that Mr. Calloway underwent medical

examination® Evidence also was presented that there were only there centimeters between the

door of an SMU cell and the floor and that th other Plaintiffs did not seek medical attention.
\ﬁff",ﬂam‘ ZE I /.{( a}l’ 2 X( 2
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III. SUMMARY JUDGMENT

A trial court may properly grant summary judgment when “the pleadings, depositions,
answers to interrogatories and admissions on file, together with affidavits, if any show that there
is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Rule 56 (¢), S.C.R.C.P. In determining whether any triable issues of fact exist,
the court must view the evidence and all reasonable inferences that may be drawn from the
evidence in the light most favorable to the nonmoving party. Simmons v. Tuomey Regional
Medical Center, 341 S.C. 32, 533 S.E.2d 312 (2000).

bnce the party moving for summary judgment has met its initial burden of proof of
showing a lack of genuine issue of material fact, the opponent cannot simply rest on mere
allegations or denials contained in the pleadings. Bravis v. Dunbar, 316 S.C. 263, 449,S.E.2d
495 (Ct. App. 1994). Rather, the nonmoving party must set forth or point to specific facts
showing that there is indeed a genuine issue for trial. Id.

r:S‘ummary judgment is appropriate in those cases in which plain, palpable and

\%undisputable facts exist on which reasonable minds cannqt differ. Priest v. Brown, 302 S.C. 405,
408, 396 S.E.2d 638, 639 (Ct. App. 1990)) It is not sufficient that one create an inference, which
is not reasonable, or an issue of fact that is not genuine. [d. l?he judge is not required to single
out some morsel of evidence and attach to it great signivficance when patently the evidence is
introduced solely in a vain attempt to create an issue of fact that is not genuine. Id. (Citing Main

in<h tipdlr door
v. Corley, 281 S.C. 525,316 S.E.2d 406 (1994))J

IV. FINDINGS OF LAW




Plaintiffs set forth state causes of action for assault and battery, conspiracy, retaliation,
state due process and gross negligence. ‘During the course of the hearing, the court granted the
Defendant South Carolina Department of Corrections’ Motion for Summary Judgment as to the
intentional torts of assault, battery, conspiracy and retaliation, as the South Carolina Tort Claims
Act bars the Plaintiffs’ recovery against a government agency for alleged intentional torts. Also
during the course of the proceedings the Court granted the individually named Defendants
summary judgment as to‘the non-intentional torts alleged by the Plaintiffs pursuant to South
Carolina Code § 15-78-70. During the course of the hearing, all Plaintiffs voluntarily dismissed
their causes of action fér conspiracy and abuse of process. Plaintiffs Salam, Hammond, Owen,
and Bryan also voluntarily dismissed their respective causes of action for retaliation.

A. RETALIATION

In Plaintiff Calloway’s cause of action for retaliation, the Plaintiff made a vague
allegation of “retaliation” in his Complaint, with no explanation as to the basis for said claim.
The Court finds that Mr. Calloway provided no evidence to support such allegation. The Court
also finds that the State of South Carolina had not recognized such a cause of action by' a
prisoner. Accordingly, the Court hereby grants the Defendants’ Motion for Summary Judgment
as to Plaintiff Calloway’s retaliation allegation.

B. ASSAULT

As to the Plaintiffs’ claims for assault, South Carolina defines an assault as the placement
of a person “in reasonable fear of bodily harm by the conduct of the defendant.” Jones By
Robinson v. Winn Dixie Greenville, Inc., 318 S.C. 171, 456 S.E2d 429, 432, (S.C. Ct. App.
1995). Based on all of the evidence presented, as well as the memorandum of the Plaintiff,

where it was admitted no Plaintiff was placed in fear, there is simply no genuine issue of material



fact that Plaintiffs were in “reasonable fear” from the exposure to mace directed at Inmate
Calloway. There is also no genuine issue of material fact that the Defendants intended to place
the Plaintiffs in fear of bodily injury.

The Court further concludes that the Defendants’ use of mace to extract Inmate Calloway
and his weapon from the cell did not constitute an assault, as Defendants’ actions were
authorized under state and common law. Section 24-1-280 of the South Carolina Code provides
prison employees with the status of peace officers to control inmates. ‘South Carolina law also
authorizes the director of prisons and prison employees tQ suppress disorder. Section 24-3-750
of the South Carolina Code provides immunity to those suppressing disorder in a prison.

2) face 754 ‘l(('—c/(’(»( 1’*’?/ 29 c//A('éAf\ 0(5(/4(/ fréce af [v\fd SUB ot ),

N The Court concludes that, in the light most favorable to the Plaintiffs, the evidence
fae enfract,

presented indicates that the Defendants engaged in a lawful activity and were justified in their can

Wifliops herpeit
actionts” The Court concludes that there is no genuine issue of fact as to the Plaintiffs’ claim for

assdult and therefore, grants summary judgment to the Defendants as to said causes of action.

C. BATTERY

Battery is “the actual infliction of any unlawful, unauthorized violence on the person of

another, irrespective of its degree.” Jones by Robinson, 457 S.E.2d at 432. The Plaintiffs’

Complaint alleged that the Defendants battered Mr. Calloway by employing mace. During oral

argument the remaining Plaintiffs alleged dissipated ‘mace entered their feg;ective SMU cells and

ey 2 Hhe Fan-
equated to battery. 6efendants argued that even if the dissipation of mace into a nelghbormg cell
_/—-‘—'/———/

could be construed as a battery, there was no evidence of intent on the part of the Defendants

Mo LR<f, Fern bacfl door 2lofed.
and that the use of mace was lawful and authorized by the state outlined above.

Plaintiffs did not argue that the use of mace was not warranted, instead Plaintiffs argued

?la; M—'((, arsu e Al (,‘\((/ fu fﬂ/\ «L’J Lfol) mace (A fheir cefls.
throughout the proceedings that Defendants utilized too much chemical munition in responding



to the threat created by Mr. Calloway’s possession of a weapon and refusal to relinquish same.

E he federal court previously granted summary judgment as to the Plaintiffs’ claims for cruel and

O[///(/ it /—9 fll[e ov{ /AQﬁ
unusual pumshment and deliberate indifference pursuant to §42 U.S.C. 1983. ) The Plaintiffs

The Cott +eA9perty a/faren% ac/apl Re
cannot re-litigate said causes of action in the state court and their argument is misplaced and
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In rev1ewmg all of the evidence presented in this matter m a ltht7 most favorable to
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Plaintiffs, I find that the utilization of mace by the Defendants was lawful and authorized. There

irrelevant to the State causes of actions.

is no genuine issue of fact and, therefore, the Court grants the Defendants’ Motion for Summary

Judgment as to battery.

D. GROSS NEGLIGENCE

The Plaintiffs allege that the South Carolina Department of Corrections was grossly
‘negligent in hiring, retaining, and supervising employees, as well as grossly negligent in
providing medical care. The Plaintiffs’ Complaint-did not set forth separate facts setting forth
the basis of gross negligence.

The South Carolina Tort Claims Act preserves immunity for “loss resulting from .
responsibility or duty including but not limited to supervision, protection, control, confinement,
or custody of any . . . prisoner [or] inmate . . . except when the responsibility or duty is exercised
in a grossly negligent manner.” S.C. Code § 15-78-60 (25).’Gross negligence is the intentional,
conscious failure to do something which is incumbent upon one to dd or the doing of a thing

intentionally that one ought not to do.” . . . It is the failure to exercise even the slightest care.”

Faile v. S.C. Dep’t of Juvenile Justice, 350 S.C. 315, 332, 566 S.E.2d 536 (quoting Richardson v.

Hambright, 296 S.C. 504, 506, 374 S.E.2d 296, 298 (1988)).



In the light most favorable to the Plaintiffs, the Court concludes that there is no genuine

issue of fact. The Plaintiffs presented no evidence to support their claims of gross negligence in

hiring, training or supervising employees. The evidence presented further reveals that Mr.
Calloway received medical examination and care after the incident at issue. The other Plaintiffs

did not seek treatment for alleged exposure,though Plaintiffs did receive treatment for other
) (Cesented wmedieal coconds
nonrelated health issued in the(\weeks} after the incident. The evidence presented by the parties

prow?

reveal that the South Carolina Department of Corrections did exercise at least slight care. There

18 no genuine issue of matter fact that the South Carolina Department of Corrections was grossly

negligent and, as such, the Court grants Summary Judgment to South Carolina Deplartment of

7.2

Corrections as to the Plaintiffs’ gross negligence claims. &< dord bave NS CE 0o Wl nins < D0
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The Court has carefully considered all evidence presented by the parties, as well as the

‘navicee a0 it B Nk ¢o cary Lo

parties’ arguments presented at the hearing. As outlined above, the Court hereby GRANTS the

. be an ewerciso IF <lglf
Defendants” Motion for Summary Judgment.

IT IS SO ORDERED.

J/fo—

The Honorable DeAndrea G. Benjamin
Judge, Fifth Judicial Circuit,

March 022 , 2012
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FORM 4

STATE OF SOUTH CAROLINA _ JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS CASE NUMBER: 2006CP4005442
Khalil Salaam #250460, et al South Carolina Department of Corrections, et al
PLAINTIFF(S) DEFENDANT(S)

‘Submitted by:

Attorney for : [ ] Plaintiff [] Defendant or [_] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
(] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

X DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been trled or h%srd and a
decision rendered.
[J ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [J Rule 41(a), SCRC&/OI lghsult) o

(] Rule 43(k), SCRCP (Settled); [ other _Z o
[ ] ACTION STRICKEN (CHECK REASON): [ Rule 40(j), SCRCP; ] Bankruptcy; ot % , ,“’Z
' (O] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration awa‘_%ﬁ Othgp . .
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): = o -
[J Affirmed; [ ] Reversed; []Remanded; [T] Other Ro3 = O%___

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGEN%} THE aCUIT &IRT
RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgngt by Ke Court:
ORDER INFORMATION

This order [X] ends [] does not end the case.

Additional Information for the Clerk : Plaintiff’s rule 59 (e) motion is denied.

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled
) $

$

$

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts io be computed such as interest or additional taxable costs not
available at the time the form and final order are submitted to the judge may be provided to the clerk. Note Title abstractors and researchers
should refer to the official court order for judgment details.

Circuit Court Judge /\/ /&/"”“ Judge Code 2161 Date 04/11/2012

For Clerk of Court Office Use Only

This judgment was entergd on the , 20 and a copy mailed first class or placed in the approprlate
attorney’s box on this day of M 20 l to attorneys of record or to parties (when appearing pro se) as follows:

Pro Se _
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter  Debbie McCurdy Clerk of Court

SCRCP Form 4C (10/2011) | SC ANNED
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