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The Supreme Court u§ South Carolina

The State, Petitioner,

Danny Cortez Brown, Respondent.

The Honorable Steven H. John
Horry County
Trial Court Case No. 2006-GS-26-01349

ORDER

Petitioner seeks a fourth extension to serve and file the Brief of Petitioner and
additional copies of Appendix, and asserts that extraordinary circumstances justify
this extension. The opposing party does not oppose and consents to the extension.
The request for an extension is granted until May 18, 2012. Pursuant to this
Court's order dated March 18,2009, any further extension request must show the
existence of extraordinary circumstances, state what actions are being taken to
insure that no further extension will be required, and be signed by the appropriate

attorneys.

—

IT IS SO ORDERED. ' T
‘ C.J.
OR THE COURK/

P

-

ST ol .
Colum‘b"ia South Carglina

(«

Aprll 20, 2012

- g ,\ L .
As§s15tam At*orrncy General Mark R. Farthing
“ Johit Gregory Hembree Esquire

Appellaie Defender Elizabeth A. Franklin-Best
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
)
RECEIVE]Y
On Writ of Certiorari to the Court of Appeals APR 18 2017

Appeal from Horry County
Honorable Steven H. Johns, Circuit Court Judge

S.C. Supreme Court
THE STATE, L/
Petitioner,
VS.
DANNY CORTEZ BROWN,

Respondent.

MOTION FOR FOURTH EXTENSION OF TIME WITHIN WHICH
TO SERVE AND FILE BRIEF OF PETITIONER

Petitioner, through its undersi gried counsel, would respectfully show unto the Court as
follows:
I.
The Brief of Petitioner is due to be served and filed on April 17, 2012.
II1.
Pursuant to RE: Extension Requests in Criminal Direct Appeals and Post-Conviction
Relief Certiorari Proceedings: Order of the South Carolina Supreme Court dated March 18,
2009, the Petitioner moves for a third extension in the above-referenced criminal appeal. Due to
work required in other cases pending b_efore this Court and the South Carolina Court of Appeals,

I am unable to complete this Brief on time. In the past few weeks, the undersigned has

participated in oral argument at the Court of Appeals in State v. Adrian Eaglin, State v. Otis



Lamar Bland, Jr., and State v. Kevi‘n Tijuan Hardy, has submitted Initial Briefs to the Court of

Appeals in State v. Baylock, State v. Rice, State v. Gallishaw, State v. Maxwell, State v. Jackson,

State v. McFarland, State v. Parker, State v. Poole, State v. Aiken, and State v. Dawson, has filed

a Petition for Rehearing in the Court of Appeals in State v. Jamison and State v. Jenkins, has

filed a Petition for Rehearing in this Court in State v. Odems, has filed a Return to Petition for

Rehearing in the Court of Appeals in State v. Salley, has filed a Petition for Writ of Certiorari in

this Court in State v. Hill and State v. Jamison, and has filed a Return to Petition for Writ

Certiorari in the Supreme Court in State v. Butler, State v. Johnson, and State v. Morris.

III.

This extension request is not intended for purposes of delay, but rather to ensure that the
Brief is properly researched and prepared. The Brief in thé above case has required significant
research because the case involves ‘a significant exclusionary rule issue on appeal. The
undersigned is currently working on the Brief in this case and hopes to have it completed in a
timely manner. I would therefore request an extension of time within which to serve and file the
Brief.

WHEREFORE, Petitioner pfays that the Court extend the deadline for the service and
filing of the Brief of Petitioner in this case for thirty (30) days from the date such relief is
granted; and for such other and further relief as the Court may deem just and proper.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General



MARKR. FARTHING
Assistant Attorney General

o/ R L Do

Mark R. Farthm

o SO,y S0

Salley W. Ellidtt

By: Amg; w. s W

hn W. Mclntosh

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

April 17, 2012

I Consent or Do Not Oppose:

i

Elizabeth A. Franklin- Best




STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

On Writ of Certiorari to the Court of Appeals
Appeal from Horry County
Honorable Steven H. Johns, Circuit Court Judge

THE STATE,
Petitioner,
VS.
DANNY CORTEZ BROWN,

Respondent.

- PROOF OF SERVICE

I, Ellen R. DuBo_is, certify that [ have served the within Motion for Fourth
Extension of Time Within Which to Serve and File Brief of Petitioner on Respondent by
depositing two copies of the same in the United States mail, postage prepaid, addressed
to: o

Elizabeth A. Franklin-Best, Esquire
S.C. Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11589

Columbia, SC 29211

I further certify that all parties required by Rule to be served have been served.

This 17th day of April, 2012. ‘.
U R [uBmn

ELLEN R. DuBOIS
Legal Assistant

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727



ALAN WILSON
ATTORNEY GENERAL

RECEIVE]D
 APR1B 202

April 17,2012

| - S.C. Supreme Court
The Honorable Daniel E. Shearouse : o '
Clerk, South Carolina Supreme: Court

Post Office Box 11330

Columbia, South Carolina 29211

RE: State v. Danny Cortez Brown

Dear Mr. Shearouse:

Enclosed please find the original and six (6) cop‘ies of the Motion for Fourth Extension of
Time Within Which to Serve and File Brief of Petitioner, along with proof of service, for
filing in the above-referenced appeal. .

Sincerely,

I%,Z 2

Mark R. Farthing
Assistant Attorney General

MRF/erd

Enclosures '

cc: Elizabeth A. Franklin-Best, Esquire
~Victim Services

REMBERT C. DENNIS BU[LDING\ ¢ Post OFFICE Box 11549 « CorumBla, SC 29211-1549 « TELEPHONE 803-734-3970 ¢ FEACSIMILE 803-253-6283
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The ;f.‘_é)upreme Court of South Carolina

The State, Petitioner,

Danny Cortez Brown, _ Respondent.

The Honorable Steven H. John
: Horry County
Tr1a1 Court Case No. 2006-GS-26-01349

ORDER

For good cause shown, the request for an extension to serve and file the Brief of
Petitioner is granted and extended entil April 18,2012. Pursuant to this Court's
order dated March 18, 2009, any further extension request must show the existence
of extraordinary circumstances, state what actions are being taken to insure that no
further extension will be required, and be signed by the appropriate attorneys.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE
BY  Bieen M
P Clerk '
Cﬂtﬁ L2y

Columbia »So’uﬁh Garolina
o :
March"22 2012”7 7
“ AN s
cc: Asswt;)lt\Attornev General Mark R. Farthing
o John Gre,g,ory Hembree Esquire
Appellate Defender Elizabeth A. Franklin-Best

T

RANERION




STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

On Writ of Certiorari to the Court of Appeals RECEI{VE

Appeal from Horry County -
Honorable Steven H. Johns, Circuit Court Judge

MAR 19 2012
THE STATE, S.C. Supreme Couyrt
Petitioner, @

VS.
DANNY CORTEZ BROWN,

Respondent.

MOTION FOR THIRD EXTENSION OF TIME WITHIN WHICH
TO SERVE AND FILE BRIEF OF PETITIONER

Petitioner, through its u’ndérsigned counsel, would respectfully show unto the Court as
folloWs:
L
The Brief of Petitioner is due to be served and filed on March 19, 2012.
II.
Pursuant to RE: Extension Requests in Criminal Direct Appeals and Post-Conviction
Relief Certiorari Proceedings: Order of the South Carolina Supreme Court dated March 18,
2009, the Petitioner moves for a third extension in the above-referenced criminal appeal. Due to
work required in other c‘ases péﬁdihg’b'eforq this Court and thé South Carolina Court of Appeals,
I am unable to complete this Brief on time. In the past few weeks, the undersigned has

participated in oral argument at the Court of Appeals in State v. Adrian Eaglin and State v. Otis




Lamar Bland, Jr., has submitted Initial Briefs to the Court of Appeals State v. Baylock, State v.

Rice, State v. Gallishaw, State V. Maxwell, State v. Jackson, State v. McFarland, State v. Parker,

State v. Poole, and State v. Aiken, has filed a Petition for Rehearing in the Court of Appeals in

State v. Jamison, has filed a Petition for Rehearing in this Court in State v. Odems, and has filed

a Petition for Certiorari in this Court in State v. Hill, and has filed a Return to Petition for

Certiorari in this Court in State v. Butler and State v. Johnson.

III.

This extension request is not intended for purposes of delay, but rather to ensure that the
Brief is properly researched and prepared. The Brief in the above case has required significant
research because the case involves a significant exclusionary ﬁle issue on appeal. The
undersigned is currently working on the Brief in this case and hopes to have it completed in a
timely manner. I would therefore request an extension of time within which to serve and file the
Brief. |

WHEREFORE,’Petitibnef prays that the Court extend the deadline for the service and
filing of the Brief of Petitioner in this case for thirty (30) days from the date such relief is
granted; and for such other and 'ﬁlfthéf relief as the Court may deem just and proper.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

MARK R. FARTHING
Assistant Attorney General



March 19, 2012

I Consent or Do Not Oppose:

By:

Ale=<_

Mark R. F arthiné\—/

Salley W. Ellibtt

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

On Writ of Certiorari to the Court of Appeals
Appeal from Horry County
" Honorable Steven H. Johns, Circuit Court Judge

THE STATE,
Petitioner,
Vs.
DANNY CORTEZ BROWN,

Respondeﬁt.

- PROOF OF SERVICE

L, Ellen R. DuBois, certify that I have served the within Motion for Third
Extension of Time Within Which to Serve and File Brief of Petitioner on Respondent by
depositing two copies of the same in the United States mail, postage prepaid, addressed
to: . ‘

Elizabeth A. Franklin-Best, Esquire
S.C. Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11589

Columbia, SC 29211

[ further certify that all parties required by Rule to be served have been served.

This 19th day of March, 2012.
Sl B. B

ELLEN R. DuBOIS
Legal Assistant

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727



ALAN WILSON
ATTORNEY GENERAL

RECEIv™,

v 1
o 7
i

March 19, 2012

MAR 19 2617

S.C. Supreme Court

The Honorable Daniel E. Shearouse
Clerk, South Carolina Supreme Court
Post Office Box 11330

Columbia, South Carolina 29211

RE: State.v. Danny Cortez Brown

Dear Mr. Shearouse:

Enclosed please find the original and six (6) copies of the Motion for Third Extension of
Time Within Which to Serve and File Brief of Petitioner, along with proof of service, for
filing in the above-referenced appeal.

Sincerely,

%Ma/rg. Farthing
Assistant Attorney General

MRF/erd
Enclosures

i

cc: Elizabeth A. Franklin-Best, Esquire
Victim Services

REMBERT C. DENNIS BUILDING *  PosT OFFICE Box 11549 « CoLumBIA, SC 29211-1549 « TELEPHONE 803-734-3970 + FacsIMILE 803-253-6283
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The Supreme Court of South Carolina

The State, Petitioner,

- Danny Cortez Brown, Respondent.

The Honorable Steven H. J ohn
Horry County
Trial Court Case No. 2006-GS-26-01349

ORDER

For good cause shown,‘the request for an extension to serve and file the
Brief of Petitioner is granted and extended until March 19, 2012. Pursuant to
this Court's order dated March 18, 2009, any further extension request must
be based on a showing of good cause and must be signed by the appropriate

attorneys.
IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE
&Lﬁ A\,gf.,zg Clerk

Columbia,/‘Soﬁf;h Carolina
f N T
February 21 ’2012 |
cc:  / -ssmtan;t«Attorne ey General Mark R. Farthlng
Jo ohn! Gregbry H&mbree, Esquire

Appel]aterDefender Elizabeth A. Franklin-Best
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STATE OF SOUTH CAROLINA

niGINAL

IN THE SUPREME COURT

On Writ of Certiorari to the Court of Appeals
Appeal from Horry County

Honorable Steven H. Johns, Circuit Court Judge RE@EEVE
FEB 16 2012

S.C.
. Petitioner, SUp reme Court

THE STATE,

Vs.
DANNY CORTEZ BROWN,

Respondent.

MOTION FOR SECOND EXTENSION OF TIME WITHIN WHICH
TO SERVE AND FILE BRIEF OF PETITIONER

Petitioner, through its undersigned counsel, would respectfully show unto the Court as
follows:
L.
The Brief of Petitioner is due to be served and filed on February 16, 2012.
II.
Pursuant to RE: Extension Requests in Criminal Direct Appeals and Post-Conviction
Relief Certiorari Proceedings: Order of the South Carolina Supreme Court dated March 18,
2009, the Petitioner moves for a second extension in the above-referenced criminal appeal. Due
to work required in other caseé:pe'nqmg _befbre this Court and the South Carolina Court of
Appeals, I am unable to complete this Brief on time. In the -past few weeks, the undersigned has

participated in oral argument at the Court of Appeals in State v. Sonny Stonewall Hawkins, State

1



v. Gerald Fripp, State v. John Porter Johnson, State v. Andra Byron Jamison, State v. James

Robert Nash, State v. Daniel J. J enkins, and State v Adrian Eaglin, has participated in oral

argument at this Court in State v. Charles Q. Jackson and State v. Kevin Cornelius Odems, has

submitted Initial Briefs to the Court of Appeals in State v. Simuel, State v. Rolen, State v.

Simmons, State v. Green, State v. Jolly, State v. White, State v. Meggett, State v. Wesley, State

v. Foster, State v. Price, State v. Berry, and State v. Bayloqk, has filed a Petition for Rehearing in

the Court of Appeals in State v. Morris and State v. Jamison, has filed a Petition for Rehearing in

this Court in State v. Odems, and has filed a Return to Petition for Certiorari in this Court in

State v. Williams; State v. Bennett, State v. Avery, State v. Sams, and State v. Romero.

III.

This extension request is not intended for purposes of delay, but rather to ensure that the
Brief is properly researched and prépared. The Brief in the above case has required significant
research because the case invo‘lVes a si gnificant exclusionary rule issue on appeal. The
undersigned is currently working On'tﬁé Brief in this case and hopes to have it completed in a
timely manner. I would therefore feﬁuest an extension of time within which to serve and file the
Brief.

WHEREFORE, Petitiohér prays that the Court extend the deadline for the service and
~ filing of the Brief of Petitioner in this .c-:ase for thirty (30) days from the date such relief is
granted; and for such other and further relief as the Court may deem just and proper.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General



February 16, 2012

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

MARK R. FARTHING
Assistant Attorney General

W AOO2=_

/T\/[arkR Fart hg

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT"

On Writ of Certiorari to the Court of Appeals
Appeal from Horry County
Honorable Steven H. Johns, Circuit Court Judge

THE STATE,
Petitioner,
Vs.
DANNY CORTEZ BROWN,

Respondent.

. PROOF OF SERVICE

I, Angela S. Bennett, certify that I have served the within Motion for Second
Extension of Time Within Which to Serve and File Brief of Petitioner on Respondent by
depositing two copies of the same in the United States mail, postage prepaid, addressed
to: ‘

Elizabeth A. Franklin-Best, Esquire
S.C. Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11589

Columbia, SC 29211

I further certify.that all parties required by Rule to be served have been served.
This 16th day of February, 2012.

ELA/S. BENNETT
Legal Assistant

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727



" . ATTORNEY GENERAL

ALAN WILSON

February 16, 2012

 RECEIVED

The Honorable Daniel E. Shearouse FEB 1 6 2012
Clerk, South Carolina Supreme Court }

Post Office Box 11330 Court
Columbia, South Carolina 29211 SC- SuPreme

RE: State v. Danny Cortez Brown

Dear Mr. Shearouse:
 Enclosed please find the original and six (6) copies of the Motion for Second Extension
of Time Within Which to Serve and File Brief of Petitioner, along with proof of service,

for filing in the above-referenced appeal.

Sincerely,

Assistant Attorney General

MRF/erd
Enclosures

cc: Elizabeth A. Franklin-Best, Esquire
Victim Services

RemBERT C. DENNIS BUILDING * POsT OFFICE Box 11549 » CoLumBlA, SC 29211-1549 « TELEPHONE 803-734-3970 » FACSIMILE 803-253-6283



® e
The Supreme Court of South Carolina

The State, | Petitioner,

Danny Cortez Brown, Respondent.

The Honorable Steven H. John
Horry County
Trlal Court Case No. 2006-GS- 26 01349

ORDER

The request for an extension to serve and file the Brief of Petitioner and
additional copies of the Appendix is granted and extended until February 16,
2012. Pursuant to this Court's order dated March 18, 2009, any further
extension request must be based on a showing of good cause.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY ng( J{ijg)

p

Columbia, Sotth¢Carolina

.

Jani.iary 1/‘/8‘: 2012
ccii A} 51stant Attomey General Mark R. Farthing

Cagonik Gregory Hembree, Esquire
Appellate Defender Elizabeth A. Franklin-Best

e
-



ALAN WILSON
ATTORNEY GENERAL

January 17, 2012 ' ]

The Honorable Daniel E. Shearouse E@EEVE@

Clerk, South Carolina Supreme Court NN

Post Office Box 11330 AN 17 201
Columbia, South Carolina 29211
me COUT‘Z

RE: State v. Danny Cortez Brown S.C. Supre
Dear Mr. Shearouse: |

The Brief of Petitionef in the above-referenced criminal appeal is due to be served
and filed on January 17, 2012. However, due to a heavy workload, I am requesting a
thirty-day extension to file this brief. This is the first extension request at this stage in the

process, and it is not intended for the purpose of delay.

[ appreciate your consideration of this request and ask that you hold the filing
time in abeyance during the time in which this request is pending.

By copy of this letter, I am informing counsel for Respondent of this request.

Sincerely,

Marlf%7

Assistant Attorney General

MRF/erd

cc: Elizabeth A. Franklin-Best, Esq.
Victim Services

REMBERT C. DENNIS BUILDING * PosT OFFICE Box 11549 » Corumsla, SC 29211-1549 « TELEPHONE 803-734-3970 * FACSIMILE 803-253-6283



The %upreme Court of South Carolina

, DANIEL E. SHEAROUSE POST OFFICE BOX 11330

CLERK OF COURT ™ COLUMBIA, SOUTH CAROLINA 28211
BRENDA F. SHEALY ’ (803) 734-1080
CHIEF DEPUTY CLERK - FAX (803) 734-1489

December 15, 2011

Atty Gen Alan Wilson

Chief Deputy Atty Gen John W. Mclntosh
Assist Atty Gen Salley W. Elliott

Senior Assist Atty Gen Norman Mark Rapoport
Assist Atty Gen Mark R. Farthing

Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Re: The State v. Brown, Danny Cortez
Dear Counsel:

Enclosed is the Order granting your Petition for Writ of Certiorari in the above
entitled matter.

It will be necessary for you to furnish this office with an additional thirteen (13)
copies of the appendix within thirty (30) days from the date of this letter.

Brief of Petitioner should be served and filed on or before January 17, 2011. The
brief is not properly filed until we have proof of service.

Brief of Respondent should be served and filed within thirty (30) days after
petitioner's brief is filed. We must have proof of service. Any reply brief should
be served and ﬁled within ten (10) days after filing of respondent's brief.

Very truly yours,

CLERK



The State v. Brown, Danny Cortez

Page Two
December 15, 2011

DES/1da
Enclosure

cc:  John Gregory Hembree, Esquire , :
Appellate Defender Elizabeth A. Franklin-Best
The Honorable Melanie Huggins
The Honorable Tanya Gee



The é)_upreme Court of South Carolina

Danny Cortez Brown,

The State,

Respondent,

Petitioner.

ORDER

We grant the petition for a writ of certiorari to review the Court

of Appeals’ decision in State v. Brown, 389 S.C. 473, 698 S.E.2d 811 (Ct.

App. 2010). The parties shall proceed to serve and file the appendix and

briefs as provided by Rule 242(i), SCACR.

Columbia, South; Carolina

~ - -
December -15, 2011 :

C/\@\C‘Ic .

ﬂ%ﬂé o,
oy

-~ L.




. STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

On Writ of Certiorari
To the Court of Appeals

Appeal From Horry County
Steven H. Johns, Circuit Court Judge

THE STATE,

VS.

DANNY CORTEZ BROWN,

Respondent.

PETITION FOR WRIT OF CERTIORARI
o ALAN WILSON
~ Attorney General

. JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

NORMAN MARK RAPOPORT
Senior Assistant Attorney General

MARK R. FARTHING
Assistant Attorney General

Post Office Box 11549
.. Columbia; SC 29211
(803) 734-3727

J. GREGORY HEMBREE
Solicitor, Fifteenth Judicial Circuit

_-Post Office Box 1276
Conway,.-SC 29526 - .
(843) 915-5460

ATTORNEY‘S FOR PETITIONER
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~ STATEMENT OF ISSUE ON CERTIORARI

Did the Court of Ap]ﬁea_.ll§ err in reversing the trial judge’s denial of Brown
suppression motion whére the challenged evidence inevitably would have been
discovered regardless of the propriety of the original search?



STATEMENT OF THE CASE

Procedural History

On October 6, 2005, Respondent Danny Cortez Brown was arrested following a
traffic stop during which he was observed with an open container of alcohol. In March of
2006, the Horry County grand jury indicted Brown for trafficking in cocaine in a quantity
between 100 and 200 grams. On September 12, 2006, Webb proceeded to trial in the
Horry County court of general sessions with the Honorable Steven H. John, circuit court
judge, presiding. At the conclusion of trial, the jury convicted Brown as indicted. The
trial judge sentenced Brown to a term of imprisonment of twenty-five years. Brown then
timely filed and perfected an appeal.

In a published decision, the 4S.ot1tn.Caro1-inacourt of Appeals reversed Brown’s

conviction.' State v. Brown, 389 S.C. 473, 698 S.E.2d 811 (Ct. App. 2010).

Subsequently, the State unsucceesfully petitioned the Court of Appeals for a rehearing
before timely ﬁting this petition for. a writ of certiorari in the South Carolina Supreme
Court.

Factual Hlstorv

On the evenmg of October 6 2005 Ofﬁcer Daryl Williams of the Horry County
Pollce Department was on patrol in Myrtle Beach (R. pp. 1 -2). Around 7:00 p.m,
Officer Williams glanced over at a vehlcle to hlS side and noticed the passenger,
Respondent Danny Cortez Brovt/n ‘'was holdmg a beer can. (R pp. 2-3). Brown then
made eye contact w1th the \ofﬁcer and qulckly attempted to tuck the beer can between his

legs. (R.p. 2). Officer Wllhams proceeded to initiate a traffic stop based on the open

"This opinion was filed on-June.14, 2010, as Opinion No. 4697.

2
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container violation. (R. p. 2). o

After the officer 'actlvated h'is blue'lights,_'the driver of the other car, Rodney
Smith, stopped his vehicle in the roadway. (R. p._4; p. 12; p. 23; p. 87). When Officer
Williams approached, Sm1th began behavmg very nervously while Brown appeared to be
“artificially laid back ” (R P. 4 p. 25; p. 32) Officer Williams asked Brown about the
beer can, and Brown 1n1t1ally denled havmg one. (R. p. 4) However, Brown then pulled
a beer can up from between his legs and showed it to the officer. (R. p. 4; pp. 17-18).
Officer Williams then instricted Brown to step out of the vehicle and placed him under
arrest for the open container violation. (R. pp. 4-5). During the stop, he observed a black
duffle bag between Brown’s legs (R. pp. 5-6). Officer Williams then removed the bag
and placed iton the srdewalk for safety reasons so the passenger would not be able to
access it. (R pp. 6 7, p 24) Brown acknowledged ownership of the duffle bag. (R. p.
6 p. 26) After securing the dufﬂe bag, Officer Wllhams then placed Brown into the
back of hrs pol1ce vehrcle (R p 8)

After detarnrng Brown Ofﬁcer Williams went back and casually spoke with
Smith. (R. p. 9) Whrle speakrng w1th Smlth he unzrpped the duffle bag and looked
inside. (R.p. 9; pp- 24 25) He located a crumpled bag of Fritos chips, opened it, and
discovered a plastrc bag contarnrng 122 65 grams of cocaine h1dden within. (R. p. 9; pp.
116-1 17) He then closed the dufﬂe bag, walked over to Sm1th asked for his driver’s
license, and dlscovered it was suspended (R p. 1 l) After other officers arrived on the
scene, ()fﬁcer erllams Aarrested Smrth for drrvrng under suspensron and Smith was
placed into another polrce vehrcle (R pp- l 1 12 p. 27)

Meanwhile, Detectlve Tom Delpercro a narcotics 1nvest1gator responded to the



scene after being alerted cocalne had been dlscovered durmg the traffic stop. (R. pp. 34-
35). He took custody of the dufﬂe bag, advrsed Brown of h1s rrghts and attempted to
speak with him. (R p 37) Brown declmed to do SO. (R p 37). The officers then
searched Sm1th’s veh1cle and dlscovered a smaller bag of drugs under the driver’s seat
contammg a medley of narcotlcs 1nclud1.ng crack cocaine, Xanax pills, marijuana, and
powder cocame (R pp. 37 38 p 49) Subsequently, Smith waived his rights and
clalmed ownershlp of the drugs found under hlS drlver s seat. (R. pp. 40-41).

Sometime after his arrest, Brown was released from custody. (R. p. 45).
Following his release, Brown attempted to retrieve his possessions from the police
department. (R p 26; pp 44- 45) Upon request an evidence technician returned the
black duffle bag, various 1tems of clothmg, and a cell phone to Brown on October 12,
2005, after Brown provlded a drryer:s llcense and 51gned for the property s release.’ (R.
p. 112). The narcot1cs located in the duffle bag were not returned to Brown. (R. pp. 44-
45). Subsequently, Brown‘was 1ndlcted for trafﬁckmg in cocaine, and he proceeded to
.tria_l._. o

Buring trial, OAft'lcerv»Williams and Detective Delpercio recounted the
circumstances of the trafﬁc stop.land ‘the' ensuing- dlscovery of the drugs. (R. p. 1; p. 34).

Followrng their test1mony, Brown moved to suppress the evidence seized from the black

duffle bag (R p. 63) Brown asserted Ofﬁcer Williams should have ended his search

Regardmg the search, Detectlve DeIpercno testlf ed: “Under a lawful search incident to arrest of the vehicle,
in the passenger area, and pursuant also to gundelmes of doing inventory of the vehicle before towing, we
searched that vehicle.” (R p- 3. ’

3Lori Rabon, an technician’ custodian with the Horry-County Police Department, testified the duties of an
evidence technician generally included safely retumlng non-relevant personal items and property back to the
owner. (R.p. 113).:



after performing a pat-down search and needed consent to search any further. (R. p. 64).
The trial judge took the rnatter under advisement. (R. pp. 68-70).

Smith then testiﬁe_d.ab_outthe circumstances of the incident. (R. pp. 72-73).
Smith testified he stopped ata gas station and.Brown approached his vehicle. (R. pp. 72-
73; p. 74). Smith indicated Brown asked him if wanted to purchase some narcotics and
he told Brown he did. A(R.‘ p 74'1;); He 'th‘en attenipted to give Brown a ride home so he
could purchase some icoCai'ne‘ from hirn, and Brown retrieved a black duffle bag from
another .vehicle. (R. pp -72-73). Smith then stated they were stopped by a police officer a
short distance from the gas station because Brown was drinking a beer. (R. p. 73). Smith
testified he stopped his vehicle in the middle of the highway and the officer initially asked
for his driver’s license, Wthh was suspended (R p 73; p. 87; pp. 90-91; p. 93). Smith
indicated the officer then arrested Brown and placed him in the police vehicle. (R. pp.
90-91). Smith then stated the ofﬁcer searched the duffle bag and arrested him for driving
under suspension. (R p 93 p 95) Smith further acknowledged he was a drug dealer
and user, his drugs were found underneath hlS seat, and he had $250 in his pocket to
purchase an “eight ball” of cocaine from Brown. (R. Pp- 77-78; p. 84; p. 100).

After the Btate_rested- its case; Brown renewed his argument for the suppression of
the narcotics, arguing thei search was not a valid search incident to an arrest.* (R. pp. 129-
134). In rebuttal, the soiicitor asserted the search was valid under the controlling United

States Supreme Court precedent of New York v. Belton 453 U.S. 454 (1981), and

Thornton v. United States 541 U. S 615 (2004) (R. pp. 134-143). Following the

*Earlier, during the testimony of the drug analyst, the cocaine seized from Brown’s duffle bag was admitted into
evidence over objection. -(R. pp. 118-120).



solicitor’s response, the trial judge asked Brown if the drugs would have inevitably been
dlscovered wh1le the dufﬂe bag, wh1ch 1nd1sp‘utably belonged to Brown, was inventoried
during the arrest and bookmg process (R. pp. 143 144) Brown responded: “It may be
inevitable that they be found but it doesn’t make 1t proper ” (R. p. 144). The trial judge
denied the suppressron motron ﬁndrng the search to be proper under the test announced
in Belton (R Pp- 151 -153). The trial judge additionally noted: “[The duffle bag] could
have been 1nventor1ed at the same. time [Brown] was transported to the detention center
and booked and arrested.” (R p‘. 1:'50). However, he noted the search in this case was not
an inventory search. (R. p. 150). Subsequently, at the conclusion of trial, Brown was
convicted as charged and sentenced to twenty-five years incarceration.

FolloWing his:conviction-. Brouvn timely.ﬁledand perfected an appeal. During the
pendency of the appeal ‘the Unlted States Supreme Court 1ssued an opinion in Arizona v.

Gant, US.__ 129 S. Ct 1710 (2009) whrch srgmﬁcantly limited the Court’s earlier

holdings in Belton and Thornton. Subsequently, applymg Gant, the Court of Appeals
reversed Brown’s con\‘/iction', ﬁnding the. search was not a valid search incident to an
arrest. Brown, 389 S.Cipat 480-481, 698 SE2d at 8v15. "l"he Court further found the
search was not valid under the autornobile er(.ception to"the warrant requirement. Id. at
483, 698 S.E.2d at 8 1 6 Fmally, the Court reJected the contention the drugs would have
inevitably been found durrng a routme mventory search ld at 483-484, 698 S.E.2d at
816. Followmg the Court S dec1sron the State pet1t10ned for rehearmg, and the petition

was demed.- Thls‘petltron for a writ of certiorari follows.



ARGUMENT

Did the Court of Appeals err in reversing the trial judge’s denial of Brown
suppression motion whére the challenged evidence inevitably would have been
discovered regardless of the_ proprrety_of the orlg'mal search?

The Court of A'ppe‘al's erredmﬁndlng Brown_’s ._cocaine would not have been
inevitably discovered. AlthOugh recogniz_ing_ comm_o_n sense dictated the duffle bag
inevitably wou_,l:dhaye':he{en_ tal_ge_n' lnto-custody after Brown and Smith were arrested, the
Court of Appeals concluded there was insufficient evidence to establish the cocaine
inevitably would have been discovered. To the contrary, the evidence presented showed
the officers intended to perform a routine inventory search contemporaneous with the
towing of Smith’s vehicle. Additionally, even if an inventory search of the vehicle was
not performed, Brown’s dufﬂe"bag, wh1ch ]ér‘ovtm 'claimed ownership of at the time of his
arrest, would have 1nev1tably beentaken into -cnstody‘ and ins/entoried as part of the
standard booking proc:ess'.- ;‘l"h‘erefore; the'céuﬁ of Appeals’ holding was erroneous and
should be reversed. The étate;s’petltlon:for fa nrrit:of certldrari should be granted, and
Brown’s convrct1on shonld ultlmately be afﬁrmed N

The Fourth Amendment protects [t]he rlght of the people to be secure in their
persons houses, papers, and effects agamst unreasonable searches and seizures.” U.S.

Const. amend IV. Thrs guarantee protects agamst unreasonable searches and seizures,

including those 1nvolv1ng only a br1ef detention. State V. Plchardo 367 S.C. 84, 97, 623

S.E.2d 840 847 (Ct App 2005) However “[t]he purpose of the Fourth Amendment is
not to ehmmate all contact between the pollce and the citizenry, but ‘to prevent arbitrary

and oppressive 1nterference by enforcement ofﬁc1als with the privacy and personal

security of 1nd1v1duals T Un1ted States V. Mendenhall 446 U S. 544, 553-554 (1980)




(quoting United States v._Maﬁ_ipe?-Fuerte,_428 U.S. 543, 554 (1976)).

Any evidence seized as the result of an unreasonable search and seizure must be

excluded from trial. State v. Weaver, 374 S.C. 313, 319, 649 S.E.2d 479, 482 (2007).

The well-settled rule is .v‘\}ar';a{p'tl'e‘.ss searches are uméasonable per se unless they fall under
an exception to the Fourth Avr:_r';ler'i'dm;_e‘nt_’_s warrant requirement. State v. Peters, 271 S.C.
498, 501, 248 S.E.2d 475? _;17.6‘(_1_978) .

The inevitable_d'isc_ov:_e.r:y .d'o,c.t_ri_ne AhAas:,:b(e‘en a_dopted aslsuch an exception to the

exclusionary rule. Nix v. AW‘il-liar-ns, 467 U.S. 431, 444 (1984). If the prosecution can

establish by a preponderance -of ‘;he evidence that information or evidence would have
inevitably been discovered by lawful means, theh the discovered evidence, even if
6btéined by unla\%’/.ful means,lsadm1351ble Q “Exc.lusi(-)n of physical evidence that
would inevitably have been diééo?ered vaddlslr'llotl.ling td either the integrity or fairness of a
criminal trial.” 1d. at 446 | Wf;ilé ‘thléh exclﬁsibnéry rule is designed to ensure the
prosecution.will nof bé placed ma béifer pésiii(.)n théﬁ it \‘J-vould have been without an

illegal search or some police misconduct, the inevitable discovery doctrine ensures the

prosecution is not plaééd iﬁ a'.v§0rs.ve pbsition simply beéause of some earlier police error
or misconduct. ILL at_ 443 | o |

In the case sub M, thé evidenée pr.e-seﬁ.tedv at frial established‘ Brown’s cocaine
would have b:e'venj‘inev,i:ta-l;l'y-discovgfed éithef in an im@ntory search during the booking
pfocess or in an iﬁvént;ry searchof »Snilith’sl‘véhi.c:lé fdlldwing his arrest. Regarding the
vehicle inventory search, ﬁetective bélperci;)l testvif"led‘ Al.le searched Smith’s car pursuant
to guideiines regarding inveﬁtéfy s-ea:lrches‘iof vehicles before they are towed. The
evidence further establisﬁed‘..S-r.r-li-th’As.-\;e.}'lic‘le .wa‘s. stdﬁbeé iﬁ tﬁe middle of a roadway at

8



the time of incident. Therefore theA officers clearly would not have abandoned the vehicle

in the roadway after arrestmg both the passenger and driver. ‘See State v. Lemacks, 275
S.C. 181 184, 268 S E. 2d 285 286 (1980) (ﬁndmg an 1nventory search to be justified
after a vehlcle was drscovered abandoned in the roadway because the towing of a vehicle
in the roadway was reasonably-foreseeable). Loglcally, the vehlcle and the personal
property connected to 1tlwould have been taken 1nto law enforcement custody and

secured. See Unrted States V. Johnson 383 F. 3d 538, 545 n. 8 (7th Cir. 2004) (finding

the contents of the trunk would 1nev1tably been dlscovered in an inventory search because
the officers would have taken possession of the vehicle after the driver was arrested); see

also United States v. Johnson, 112 F. App x 138, 139- 14O (3rd Cir. 2004) (holding,

where an ofﬁcer stopped a vehlcle and determmed the driver did not have a valid license
and had outstandrng warrants,- a search of a dufﬂe bag in the vehicle should not be
suppressed becausethedrugs 'found .inside would have inevitably been discovered during
an inventory ‘searcth. After thevehlcle and property were secured an inventory search
would have been nece-ssary to; protect the suspects belonglngs and also to protect the
police department from clarms of lost or stolen property Therefore Brown s duffle bag
would have 1nev1tably been _searched durrng a routme 1nventory search after Smith’s car
was taken .into custhody,' an.d:Brown’s cocatne would have tnevitably been found
regardless of the' improp‘er--se\arch Zperformed:at the scene.

Additionafly, even 1f Brown’sdufﬂe bag would not have been discovered in a
routine inventory search o‘f Smlth’s vehlcle it lwould have bee-n discovered during a
search of Brown and hrs property durrng the routlne bookmg process after his arrest.

Immedlately after Brown was arrested Ofﬁcer Wllllams removed Brown’s duffle bag,



which had been tucked between Brown’s legs, from the vehicle and placed it on the

sidewalk. See United States V. Andrade 784 F.2d 1431, 1433 (9th Cir. 1986) (finding a

garment bag recovered from the defen’dant’s feet would have inevitably been searched
during a routine booking'and inventory search and thus should not be suppressed).
Brown then claimed ownershlp of th_e‘dufﬂe bag. 'U.nd'eniably, Brown was lawfully
arrested for the open'-container .v_iola'tion and was the owner of the duffle bag.’ Therefore,
after his arrest, Officer :_\lV-illiams would :haye' t'ransp-orte'd Brown and his property to the
detention center for booking as part of the arrest process. Even if Brown’s cocaine was
not discovered during the on-the-scene search of his duffle bag, the drugs would have
been discovered when h1s property was 1nventor1ed and cataloged for safe-keeping at the

police department See Whren \A Umted States 517 U S 806 812, n.1 (1996) (“An

inventory search i is the search of property lawfully serzed and detained, in order to ensure
that it is harmless to secure valuable items (such as nnght be kept in a towed car), and to
protect against false clarms of lossor damage ) Therefore as the narcotics would have
been mevrtably dlscover—ed‘durrng a search of Brown s property during the routine
booking process, the eyrdence vyas properly admrtted. at tr1al

Furthermore and cr1t1cally, although the Court of Appeals found the evidence
insufficient to estabhsh an 1nventory search would have occurred, the testimony clearly
establishes an inventory search”w._as performed after Brown’s arrest. An evidence
technician testi-ﬁedshe released Brown’s non—ille‘gal; property-to him after his was

released from cuStody;- includlng:hisj duffle bag, differe'nt articles of clothing, and a cell

3Brown continued to claim ownership of the'black duffle bag during his testimony at trial. (R. p. 158; p. 160).
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phone. Sherelease’d the 'propertyv to Brown only after he verified his identity with a
driver’s license and signed for the items. Therefore, the testimony in this case clearly
illustrates his property would _haVe‘been'inventoried as part of the routine booking
procedures, and the drugs would have inevitably been discovered.

During trial, B’rown' acknowledged to the trial- judg.e the drugs may have inevitably
been discovered, but he' eontended that-did not make the search proper and was a moot
point because an inventory search was not done in this case. (R. pp. 144-145). However,
Brown misunderstood the'iSSUe because the inevitable discovery doctrine prevents the
exclusion of evidence that would inevitably have been discovered regardless of the
existenee of an earller'improper search. The fact the cocaine was not actually first
discovered in an inventory seare'h Qés ir.rele.vant. In t_hvis case, the narcotics would have
been discovered during a routlnle inventory search of the automobile or of Brown’s
belongings during the booki‘ng p'ro‘cess. lf no improper'sea.rch had occurred. See.e.g..

Umted States v. Zapata 18 F 3d 971 978 (lst C1r 1994) (“Ev1dence which comes to

light by unlawful means. nonetheless can be used at trial if it ineluctably would have been
revealed in some other tlavyful) yvay so long as (1).the lawful means of its discovery are
independent and would necessarlly have been employed (11) discovery by that means is in
fact inevitable, and (111) appl1cat10n of the doetnne in a particular case will not sully the
prophylaxis of the Fourth Amendment.”). Browns aeknoyvledgment the drugs would
most llkely have ‘b..e'en ineyltably diseoyered further,shoyvs the evidence should not have
been suppressed | '- . | |

As the Court of Appeals noted common sense dlctated the duffle bag and Smith’s

vehicle would have been taken 1nto custody followmg the arrests. The evidence and

11



testimony showed an inventory search of the duffle bag would have been and was
performed. See Nix, 467 U.S:at 444 (“If the prosecution can establish by a
preponderance of the eyidence-that the informat'ion ultimately or inevitably would have
been discovered by laQﬁﬂ means . . .'- then the deterré‘nce rétionale has so little basis that
the evidence shouid be recéivéd.‘ Ahything léss 'would reject logic, experience, and
common sense.” (emphésis added)). Therefore, the property should not have been
suppressed based on the inevitablé'diSCOVery' doctrine. - The Court of Appeals erred in
finding Brown’é narcoticé WOﬁld not have inevitably been discovered during an inventory
search. The Court of Appeals’ decision is inconsistent with the inevitable discovery
doctrine and the goals it serves, and the rpling would result in unnecessarily high societal
costs by exc]uding evid»elecé ,whiichl W.ould hévé been d‘iscovered even without the
improper diséoveriés méde du-r.irllvg t:he irﬁtial search. See Id. af 443 (“[T]he prosecution is
not to be put in a better 'IA)o‘si.tilor.l-than it woﬁld ilave been is no illegality had transpired.
By contrast, the de;ivative é?idehcé a.n’alysisie-nsures t_he pr;)secution is not put in a worse
pésition sirﬁply b:e‘calise”(-)f sc;xﬁe eériier”pc-)llice» éfrofl of miscénduct.”). Therefore, the
Court of Appeals’ 'decisién shéuld Vbe r.e\;ef.sed.6 The Staté’s petition for a writ of

certiorari should be granted, and Brown’s conviction should ultimately be affirmed.

6Additionally, under the-facts and circumstances of this case, even if this Court were to find the evidence

insufficient to show Brown’s cocaine would have inevitably been discovered, the case should be remanded for

further proceedings. The trial court found the original search to be proper under the applicable United States

Supreme Court precedent at the time of trial. Therefore, the trial judge did not need to reach the issue of
whether the evidence would have inevitably béen discovered. Subsequent to the trial judge’s decision, the-
United States Supreme Court altered the applicable law in regards to searches incident to lawful arrests. Based

on the more recent decision, the Court of Appeals reversed the trial judge’s ruling. If this Court finds there is

insufficient evidence to determine if the cocaine would have inevitably been discovered, a remand would allow

the trial judge to more fully address and examine the issue while best serving the goals of the exclusionary rule

without resulting in the unnecessarily high societal c'o_sg's‘stemming from the suppression of the evidence. See

United States v. Griffiths, 47 F.3d'74, 78 (2nd Cir. 1995) (remanding a-case for further proceedings regarding

whether the cocaine would have been discovered pursuant to an established inventory procedure because the

trial courts previously failed to reach the issue).
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CONCLUSION
For all of the foregoing reasons, it is reépeétfu”y submitted the petition for writ of
certiorari should be gr:én{ed.-; ‘- | R
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| QUESTION PRESENTED

Whether this Court should deny the State’s petition for writ of certiorari because while the
f

State argues that the drugs wole inevitably have been found, this argument lacks evidentiary

t

support as the Court of Appeals correctly noted.
|



STATEMENT OF THE CASE

Danny Brown was indicted by the Horry County Grand Jury for Trafficking Cocaine
between 100 and 200 grams. (2006-GS-26-1349). He was tried before the Honorable Steven H.
John and a jury on September 12" and 13" 2006. He was represented by Russell Long, Esquire.
He was found guilty, and sentenced to twenty-five (25) years incarceration.

Respondent appealed his sentence and conviction and the South Carolina Court of Appeals
reversed. State v. Brown, Op. No. 4697 (filed June 14, 2010). The state then filed its petition for
rehearing, and fespondent filed his return to the petition for rehearing on July 12, 2010. The order
denying the state’s petition for rehearing was filed September 24, 2010.

The state then filed its petition for writ of certiorari, and this return timely follows.



ARGUMENT

This Court should deny the State’s petition for writ of certiorari because while the state

argues that the drugs would inevitably have been found, this arecument lacks evidentiary support as

the Court of Appeals correctly noted.

The state argues that the drugs in this case would have been discovered by way of the
inevitable discovery doctrine. Pet. 7. Additionally the state is now asking— after the publication of
an adverse opinion—for a remand to the trial court to more fully develop the record in support of
that claim. Pet.12. Respectfully, the state’s position lacks evidentiary support, and further, this Court
should decline to remand this case for further proceedings.

Regarding the state’s inevitability argument, the Court of Appeals directly addressed this
argument in its opinion:

“The State provided very scant testimony, at best, that the duffel bag or car

would have been taken into police custody after Brown and the driver were arrested.

Although common sense dictates the police would have done exactly this, we are

confined by the law that the prosecution bears the burden to establish by a

preponderance of the evidence that the evidence would inevitably have been

discovered. Nix', 467 U.S. at 443-44. Additionally, police must follow standard
procedures to conduct an inventory search and no such testimony was presented.

Thus, we conclude the inevitable discovery doctrine does not apply and the trial

court erred by failing to exclude the evidence.”

In fact, as a review of the facts of this case reveals, it is highly unlikely that law enforcement
would have seized the car in this case at all, given that the driver of the vehicle was not suspected of
any crime prior to law enforcement's discovery of the drugs which were attributed to respondent.

In any event, the state failed to provide an evidentiary basis for this claim when they were in a

position to do so.

'Nix v. Williams, 467 U.S. 431 (1984).




Danny Brown was drinking a beer as he was riding in a friend’s car. Williams, an officer
with the Spartanburg Public Safety Department for 2 years, caught sight of this infraction as he was
passing by on the highway. ROA 1, 11. 4-8; p. 1, 1. 21 to p. 2, 1. 8. Williams pulled the car over to
investigate.

After first approaching the driver’s side window and speaking with the occupants, Williams
then approached the passenger side window and spoke to respondent, whom he described as
“calm.” He asked respondent to step out of the vehicle and then “placed him under arrest kind of
quickly.” ROA 7, 1. 1-2. Williams claimed he wanted to “find out if there were any more beer
cans.” ROA 5, 1l. 4-5. Respondent was removed from the car and handcuffed, and Williams looked
down at the floorboard to see a zipped duffel bag. Williams asked him if the bag belonged to him,
and respondent said it did. ROA 6, 1l. 12-14.  As respondent was being cuffed, the duffel bag was
left alone with the driver of the car, and Williams did not keep his eye on it the whole time. ROA
14, 1. 11-17.2  After handcuffing him, Williams then placed the bag on the sidewalk, and took
respondent and secured him in the patrol car. Williams walked back to the passenger side of the
car, where the bag was located on the sidewalk, and “want[ing] to get a glance into the bag”,
unzipped it and looked inside. ROA 9, 1. 13. Among the deodorant, underwear, and other personal
effects, was a “crumpled up” bag of Frito chips. ROA 9, 1l. 17-19. Still curious, he opened the bag

of chips and found what he believed to be drugs. At that point, Williams ran the drivers license of

2

But on cross-examination Williams testified differently: “Actually I asked him before, as
we stood there, before we left, right there at that passenger door. I had him—hands on him. He
was cuffed, and I had my other—right hand free, and I pointed down and said, is that your bag.
He said, yes, so then I reached into the bag . . .” ROA 24, 1I. 6-9. Smith, also a State’s witness,
placed the duffel bag in the car for an even longer period of time. Smith said that Williams
grabbed the bag after he had taken Brown back to his patrol car. ROA 89- 92.
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Smith—the driver-- who had been sitting alone in the car this entire time, and found that it was
suspended. Smith was arrested and Williams called for back-up. ROA 11, 1. 18-23.

It is highly unlikely that law enforcement would have impounded this automobile based on
the mere drinking infraction of the passenger. Additionally, the driver of the car was not suspected
of any illegal activity until the illegal search was conducted.

In any event, the state failed to meet their burden to show by a preponderance of the
evidence that such an inventory search would have been conducted under these conditions.

Colorado v. Bertine, 479 U.S. 367 (1987); Florida v. Wells, 495 U.S. 1 (1990). When the judge

made the specific finding at trial that this was not an inventory search, the state did not object to that
finding. ROA 150, 1. 8. Indeed, the state argued at trial that this case was distinguishable from the

line of cases relating to inventory searches:

The Chadwick case, as well as these other cases, such as Bertine and
Wells Lafayette—excuse me, Bertine, Wells, Lafayette to Florida, these are all
inventory search cases, Your Honor. Those are all based on a defendant is in
custody. There is a standard procedure established because the car is impounded in a
lot, or the defendant is in jail, and they are going through his property pursuant to the
inventory search, and so the policies surrounding the police department open all the
containers, or don’t open any, are relevant in that, and that is the nature of those
cases. Bertine sets it up, Wells continues it. But those are all not exi—those aren’t
searches incident to arrest. Too much time has transpired. It is not contemporaneous
with the arrest. It is inventory. The car is in an impound lot, and at some point in
time they go through those.
So the facts of this case are distinguished from the Bertine, Wells and
Lafayette line of cases.

ROA. 135, 1. 18- p. 136, 1. 10 (emphasis added).
Respectfully, the state now urges an entirely different basis for sustaining this search now

than they did at trial, while this case was being briefed, or after Arizona v. Gant® was decided. The

state only urges this argument after having received an adverse decision in this case. With Bertine



and Wells in hand, the state declined to argue inventory search (and therefore inevitable discovery) at
the time these drugs were admitted into evidence. The state understood its burden at the time of trial,
its witnesses were called, but failed to put forth evidence showing the search was made pursuant to
an inventory search. This Court should not allow the state a second bite at the apple to produce

evidence which the state merely assumes must exist. Indeed, it is illogical to suppose the state is in a

better position to make the showing the state urges more than 5 years after these events occurred.

This Court should decline to grant the state’s petition for writ of certiorari.

Arizona v. Gant

While this case was on appeal in the Court of Appeals, the United States Supreme Court

issued its opinion in Arizona v. Gant, supra. Counsel for respondent wrote to the Court of Appeals

and informed it that she believed this case controlled the resolution of respondent's case. At oral
argument, the case was extensively explored, and the opinion acknowledges the significance of that
opinion for the resolution of this case. The state, in its request for a remand, is asking for an
opportunity to retry its case. The Court should decline the opportunity to do so.

Additionally, at oral argument, the judges asked the state whether they should grant a
remand to explore this issue. At that point, the state declined the Court of Appeals’ invitation. If the
state chooses to dispute this claim, respondent would respectfully request an opportunity to move to
supplement the appendix with a transcription of the relevant portions of the oral argument held in
this case on March 2, 2009. Respectfully, respondent asks this Court to deny the state’s petition for

writ of certiorari.

* Arizona v. Gant, 129 S.Ct. 1710 (2009).




CONCLUSION

For the preceding reason, respondent respectfully asks this Court to deny the state’s petition
for writ of certiorari.

Respectfully submitted,

Elizabeth A. Franklin-Bgst 6

Appellate Defender
ATTORNEY FOR RESPONDENT.

This 31st day of January, 2011
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CERTIFICATE OF SERVICE

I certify that a true copy of the return to petition for writ of certiorari in this case have been
served on Norman Mark Rapoport, Esquire and the SC Court of Appeals, this 31 day of January,

2011.

Appellate Defender

ATTORNEY FOR RESPONDENT
SWORN TO BEFORE ME this 31* day
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‘February 7, 2011

Appellate Defender Elizabeth A. Franklin-Best
South Carolina Commission
on Indigent Defense
P O Box 11589
Columbia, SC 29211

Re: The State v. Brown, Danny Cortez

Dear Counsel:

The following Order has been endorsed on your Petitioh for Extension of Time in
which to file the Return to the Petition for Writ of Certiorari out of time in the
above entitled case on appeal.

“Granted.

Jean H. Toal C.J.
For the Court

By s/ Daniel E. Shearouse
Clerk

February 7, 2011.”

By copy of this letter we are advising all interested parties of the action of the
Court in this matter.

" Very truly yours,

ONE=—

- CLERK
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cc:  Assistant Attorney General Mark R. Farthing



[/ ORIGINAL
STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
Certiorari to Horry County
Steven H. John, Circuit Court Judge RB CEIV
EPD
Opinion No. 4697 (S.C. Ct. App. filed 6/14/2010) FEB -1 201

06-GS-26-1349.
S.C. Supreme Court

THE STATE,

RESPONDENT,
V.
DANNY CORTEZ BROWN,

PETITIONER.

PETITION FOR EXTENSION OF TIME
IN WHICH TO FILE THE RETURN TO THE
PETITION FOR WRIT OF CERTIORARI OUT OF TIME

Counsel for Danny Cortez Brown, petitions the Court for an additional 3 days in which
to file the return to the petition for writ of certiorari in this case out of time. [n support of this
petition, counsel shows:

1. The return to the petition for writ of certiorari was due to be filed with the Court on
January 28, 2011.

2. The date to file the return was inadvertently overlooked and an extension request
was not made.

3. Counsel for Mr. Brown, respectfully submits that good cause exists to warrant the

granting of an additional extension of time.



4.  Counsel is diligently working to keep up with her heavy case load. Counsel has not had
time to complete the return in this case.. As a result, counsel respectfully asks this Court for an
additional 3 day extension of time to file the return.
5. Counsel is striving to limit the number of extensions requested. Counsel is attempting
to complete the cases with the most number of extensions first.
5. Counsel makes this request in good faith and not for purposes of delay.

Counsel respectfully requests a 3 day extension, in which to file the return to the
petition for writ of certiorari in this case out of time based upon the above exigent

circumstances.

Respectfully submitted,

Elizabeth A. Franklin-Best
Appellate Defender

February 1%, 2011

I do not oppose:

%@ZQ)/ (>0 oo TSO |

ANorman Mark R port
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The Supreme Court of South Carolina

The State, Petitioner,

Danri'y Cortez Brown, Respondent.

The Honorable Steven H. John
Horry County
Tr1a1 Court Case No. 2006-GS-26- 01349

-‘ORDER

- The requesffor an extension to file the Return to Petition for Writ of
. Certiorari_out of time is granted and extended until January 28, 2011.
- f’ur‘suant to this Coﬁrt's order dated March 18, 2009, any further extension
request must be baséd on a showing of good cause.
IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

o BY Auwdde S AKM/A/
o | CMW CLERK

/_‘~
-

s
Colum‘na South Cdrolma

U (o) 1

Janu?ry 5 /201’1 -

’ -
; "Ass1stant\f\Attomey General Mark R. Farthing
Appellate Defender Elizabeth A. Franklin-Best



STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
Certiorari to Horry County >
Steven H. John, Circuit Court Judge E CEE VE
JAN 0 4 2011
Opinion No. 4697 (S.C. Ct. App. filed 6/14/2010)
06-GS8-26-1349. S.C. Supreme Court
THE STATE,
RESPONDENT,
V.
DANNY CORTEZ BROWN,
PETITIONER.

PETITION FOR EXTENSION OF TIME
IN WHICH TO FILE THE RETURN TO THE
PETITION FOR WRIT OF CERTIORARI OUT OF TIME

Counsel for Danny Cortez Brown, petitions the Court for an additional 30 days in which
to file the return to the petition for writ of certiorari in this case out of time. In support of this
petition, counsel shows:

1. The return to the petition for writ of certiorari was due to be filed with the Court on
December 29, 2010.

2. The date to file the return was inadvertently overlooked and an extension request
was not made.

3. Counsel for Mr. Brown, respectfully submits that good cause exists to warrant the

granting of an additional extension of time.



4. Counsel is diligently working to keep up with her heavy case load. Counsel has not had
time to complete the return in this case. As a result, counsel respectfully asks this Court for an
additional 30 day extension of time to file the return.
5. Counsel is striving to limit the number of extensions requested. Counsel is attempting
to complete the cases with the most number of extensions first.
5. Counsel makes this request in good faith and not for purposes of delay.

Counsel respectfully requests a 30 day extension, in which to file the return to the
petition for writ of certiorari in this case out of time based upon the above exigent

circumstances.

Respectfully submitted,

S (A
Elizabeth A. Franklin-Best
Appellate Defender

January 4™, 2011

I do not oppose:
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November 24, 2010

Elizabeth A. Franklin-Best, Esq.

S.C. Commission on Indigent Defense
Division ot Appellate Defense

P.O. Box 11589

Columbia, SC 29211

Re: State v. Danny Cortez Brown

Dear Ms. Franklin-Best:;

[ am enclosing two copies of the Petition for Writ of Certiorari and Appendix, along with
proof of service, in the above-referenced case. ‘

Sincerely,

Al

Mark R. Fa
Assistant Attorney General

MRF/erd
Enclosure
cc: [FheEHonorable-Daniel-E—-Shearouse

(original and 6 copies enclosed)

Victim Services
(with enclosure)

REMBERT C. DENNIS BUILDING ¢ PoST OFFICE Box 11549 ¢ CoLuMBia. SC 29211-1549 « TELEPHONE 803-734-3970 + FacsimiLE 803-253-6283
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The Supreme Court of South Carolina

The State, Petitioner,

‘Danny Cortez Brown, Respondent.

The Honorable Steven H. John
| Horry County
Trial Court Case No. 2006-GS-26-01349

ORDER

The request for an extension to serve and file the Petition for Writ of
Certiorari and Appendix 1s granted and extended until November 24,2010.
Pursuant to this Court's order dated March 18, 2009, any further extension
request must be based on a showing of good cause.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY Kt S éfﬁd%
C%% g Clerk

Columbia,; Soutn Carohna
x‘ Y

October 26 2010 )
cc: 13 >Slstant Attorne\/ General Mark R. Farthing
Apﬁellate xDefender Elizabeth A. Franklin-Best

The Honogable Tanya Gee




HENRY MCMASTER
ATTORNEY GENERAL

October 25, 2010

VIA HAND-DELIVERY RECEI[VED

The Honorable Daniel E. Shearouse

Clerk, SC Supreme Court 0CT 25 2010
Post Office Box 11330
Columbia, South Carolina 29211 8,G. SUPREME QowAT

Re: State v. Danny Cortez Brown

Dear Mr. Shearouse:

The Petition for Writ of Certiorari in the above appeal is due to be served and filed October
25, 2010. However, due to a heavy workload, I am requesting a 30-day extension to file this
document. This is the first extension request at thls stage in the process, and it is not intended for

the purpose of delay.

" 1 appreciate your consideration of this request and ask that you hold the filing time in
abeyance during the time in which this request is pending.

By copy of this letter, I am informing counsel for Appellant of this extension request.
Sincerely,

Assistant Attorney General

MRF/erd

cc: Elizabeth A. Franklin-Best, Esqu1re
Victim. Services ‘

REMBERT C. DENNIS BUILDING ¢ PosT OFFICE Box 11549 + CoLuMmBlA, SC 29211-1549 * TELEPHONE 803-734-3970 ¢ FacsIMILE 803-253-6283



