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STATE’MENT OF ISSUES ON APPEAL
L

Did the Court of Appeals err in reversing the trial judge’s denial of Brown’s
suppression motion where the challenged evidence inevitably would have been
discovered regardless of the propriety of the search conducted incident to Brown’s arrest?

IL.

Did the Court of Appeals err in reversing the trial judge’s denial of Brown’s
suppression motion where the officer conducted the search of the duffle bag incident to
Brown’s arrest in compliance with the controlling legal precedent in effect at the time of
the search? S ~



S-'I:"ATEMENT OF THE CASE

On October 6, 2005, Respondent Danny Cortez Brown was arrested following a
traffic stop during which he was observed with an open container of alcohol. In March of
2006, the Horry County grand jﬁry indicted Brown for trafficking in cocaine in an
amount between 100 an“d 200 érams. On September 12, 2006, Brown proceeded to trial
in the Horry County COl:,lI't of geﬁeral sessions with the Honorable Steven H. John, circuit
court judge, presiding. .At thé gqnclusion of trial, the jury convicted Brown as indicted.
The trial judge sentenced Brown to a term of imprisonment of twenty-five years. Brown
then timely filed and perfect'ed an appeal.

Following oral argurhent, the South Carolina Court of Appeals issued a published

opinion reversing Brown’s conviction.! State v. Brown, 389 S.C. 473, 698 S.E.2d 811

(Ct. App. 2010). Subs:é:quen’tl\y,f the State petitioned the Court of Appeals for a rehearing,
and the petition was denied. :'The' State then filed a petition for a writ of certiorari in the

South Carolina Supfefn_e Coiirt,_ and the petition was granted on December 15, 2011.

! This opinion was filed on June 14, 2010, as Opinion No. 4697.
' h 2



' STATEMENT OF FACTS

On the evening of cho‘b'er 6, 2005, Officer Daryl Williams of the Horry County
Police Department was on patrol in Myrtle Beach. (R. pp. 1-2). Around 7:00 p-m.,
Officer Williams glanced over at a vehicle to his side and noticed the passenger,
Respondent Danny Coﬁéz BrdW_n, was holding a beer can. (R. pp. 2-3). Brown made
eye contact with the officer énci quickly attempted to tuck the beer can between his legs.
(R. p. 2). Officer Williams théh initiated a traffic stop based on the open container
violation he observed B.rown Co'mmitting. (R.p.2).

After the officer activated his blue lights, the driy_er of the other car, Rodney
Smith, stopped his vehi;:l_e in the roadway. (R. p. 4;p. 12; p. 23; p. 87). When Officer
Williams approached, Smith bégén behaving very nervously while Brown appeared to be
“artificially laid back.” (R. p. 4, p. 25; p. 32). Officer Williams asked Brown about the
beer can, and Brown initiélly denied having one. (R. p. 4). However, Brown then pulled
a beer can up from betWeen his legs ahd showed it to the officer. (R. p. 4; pp. 17-18).
Officer Williams insthtede'r{oxi‘vn to step out of the vehicle and placed him under arrest
for the open container \‘/idiétid;ri.' (R. pp. 4-5). Ashe arrésted Brown, he observed a black
duffle bag between Bro"v'vn'fs légs. (R. pp. 5-6). Officer Williams then removed the bag
and placed it on the sidewalk fdf safety reasons so the driver would not be able to access
it, and Brown claimed 6wriership of the duffle bag. (R. pp. 6-7; p. 24; p. 26). After
securing the duffle bag, Ofﬁcér jW illiams then moved Brown into the back of his police
vehicle. (R. p. 8).’ |

Once Brown was secﬁréd‘in the officer’s patrol car, Officer Williams returned to
Smith’s car and casuaily'épléke with Smith. (R. p. 9).- While speaking with Smith, he

unzipped Brown’s dufﬂe'b‘a.ég' and looked inside. (R. p. 9; pp. 24-25). Inside the bag, he



located a crumpled package of Fritos chips, opened it, and discovered a plastic bag
containing 122.65 gram.s' of COééine hidden within. (R. p. 9; pp. 116-117). He then
closed the duffle bag; wall;éd byér to Smith, asked for his driver’s license, and discovered
it was suspended. (R. p 11 ) A.ﬂer other officers éniVed on the scene, Officer Williams
arrested Smith for driving ilric?ér."suSpension, and Smith was placed into another policé
vehicle. (R. pp. 11-12; .p. 27). -

Meanwhile, Detec’tive:’fém Delpercio, a narcotics investigator with the Horry
County Police Departrﬁent; .res'ponded to the Scene after being alerted cocaine had been
discovered during the tr;afﬁc stbp. (R. pp. 34-35). He took custody of the duffle bag,
advised Brown of his ri.g‘htls,‘ aﬁd attempted to speak with him. (R. p. 37). Brown
declined to do so. (Rp 37). -The officers then searched Smith’s vehicle and discovered
a smaller bag of drugs uhdér"tlie, driver’s seat containing a medley of narcotics, including
crack cocaine, Xanax pA.ill's:, "r'nd’rijuana, and powder c'ocaine.2 (R. pp. 37-38; p. 49).
Subsequently, Smhith'waiv.éd. hvi.s{'rights and claimed oWnership of the drugs found under
his driver’s seat. (R pp '40-'4'1“')'.:'

Sometime after his artést, Brown was released from custody. (R. p. 45).
Following his release, Brow'ﬁa.ttemApted to retrieve his possessions from the police
departmenf. (R.p. Av26; :p'p. 44-45). Upon request, an evidence technician returned the
black duffle bag, va'rim'is' i'témvé"'cg)‘f clothing, and a cell phone to Brown on October 12,

2005, after Browh prox-{idéd a driver’s license and signed for the property’s release.’ (R.

2 Regarding the search, Detective Délpercio testified: “Under a lawful search incident to arrest of the
vehicle, in the passenger area, and pursuant also to guidelines of doing inventory of the vehicle before
towing, we searched that vehicle.”? (R. p. 37).

* Lori Rabon, an evidence custodian with the Horry County Police Department, testified the duties of an .
evidence technician generally included safely returning non-relevant personal items and property back to its
owner. (R.p. 113). .
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p. 1 1V2). The narcotics lppat_c?(i 1n the' duffle bag were not returned to'Brown. (R. pp. 44-
45). Subsequently, Bréyvn v.vgs.bi.n‘dictcd for trafﬁck;ing in cocaine, and he proceeded to
trial. (R. pp. 181-182)." = L

During trial, _O,fﬁ,(_:er W1111ams and Detective Delpercio recounted the
circumstances of the trz%fﬁc étdp and the ensuing discovery of the drugs. (R. p. 1; p. 34).
Following their testimoﬁy, Brown moved to suppress the evidence seized from the black
duffle bag. (R.p. '63)."Brb'vx_ih"é‘ssérted Officer Williams should have ended his search
after performing a’pat-dc')wn'visé;a_réh and needed consent to search any further. (R. p. 64).
The trial judge took thejr.natt‘er:t'mder advisement. (R. pp. 68-70).

Smith then testified ab_é@t the circumstances of the traffic stop. (R. pp. 72-73).
Smith stated he stopped-at a gas station and Brown approached his vehicle. (R. pp. 72-
73; p. 74). Smith indi‘cate'd Brbwﬁ aSkcd him if wanted to purchase some narcotics and
he told Brown he did. (R. p. 7:’4). He testified he then attempted to give Brown a ride
home so he could purcﬁésé s‘()rlne‘ cocaine from him, and Brown retrieved a black duffle
bag from another vehic.le.' '(R.' pp 72-73). Smith then stated they were stopped by a
police officer a short distance from the gas station because Brown was drinking a beer.
(R. p. 73). Smith testified Bé‘s{opp’ed his vehicle in the middle of the highway and the
officer initially askéd for hlS (:ifi'vf\'/.er"s' license, which was suspended. (R. p. 73; p. 87, pp.
90-91; p. 93). Smith iri‘di‘ca't.e'd: the officer then arrested Brown and placed him in the
police vehicle. (R. pp. 90-9151’ r-Smith stated the officer searched the duffle bag and
arrested him for driviné.un'd‘er' sﬁspénsion. (R. p. 93; p. 95). Smith further acknowledged
he was a drug dealer and h'séf,'-_ﬁi-s drugs were fouﬁd underneath his seat, and he had $250
in his pocket at the timé;d‘f}fhé;ft'r;afﬁc stop that he intended to use to purchase an “eight
ball” of cocaine from ér'qw'nﬁ :‘(R. ﬁp. 77-78; p. 84; p. 100).

: L E , »



After the State r':est'ed:'its' case, Brown renewed his motion for the suppression of
the narcotics, afguing the search was not a valid search incident to an arrest.* (R. pp.
129-134). In response.to Brown’s motion, the solicitor asserted the search was valid

under the controlling United Stafes Supreme Court precedent of New York v. Belton, 453

U.S. 454 (1981), and T_Horntod v. United States, 541 U.S. 615 (2004). (R. pp. 134-143).
Following the solicitor’s respQ‘;_:ise, the trial judge asked Brown if the drugs would have
inevitably been discove.:‘réd"@yhille, the duffle bag, which indisputably belonged to Brown,
was inventoried d'urin'g-.th'e qfrest and booking process. (R. pp. 143-144). Brown
responded: “It may be ihevitabi_e that they be found, but it doesn’t make it proper.” (R. p.
144). The trial judge dénied the suppression motion, finding the search to be proper
under the test announceﬁ in M (R. pp. 151-153). The trial judge additionally noted:
“[The duffle bag] 'c'oulcil" hai'\"/e:é‘béevn inventoried at the same time [Brown] was transported
to the detention center'éhd bdb,kéd and arrested.” (R. p. 150). However, he noted the
search in this case was not an'fﬁi/énfbry search. (R. p. 150). Subsequently, at the
conclusion of trial, 'Bro;v'n was convicted as charged and sentenced to a term of
incarceration of twentylﬁye:ye;élhfs. '

Follbwihg his conv1ct10n, Biown timely filed and perfected an appeal. During the

pendency of the appeal;'tﬁe' United States Supreme Court issued an opinion in the case of

Arizona v. Gant, 556 U.S. 33'2."'(2009.), which significantly limited the Supreme Court’s

earlier holdings in Belton and Thornton. Subsequently, applying Gant, the South

Carolina Court of 'Appéals ré'\iérséd Brown’s conviction after finding the search was not a

* Earlier, during the testimony of the drug analyst, the cocaine seized from Brown’s duffle bag was
admitted into evidence over objection. (R. pp. 118-120).



valid search incident to .an arrééf' State v. Brown, 389 S.C. 473, 480-481, 698 S.E.24

811, 815 (Ct. App. 2010) The Court of Appeals further found the search was not valid
under the automobile except'_i_on.to the warrant requirement. Id. at 483, 698 S.E.2d at 816.
Finally, the Court of Appeele rze:j"eeted the contention the drugs would have inevitably
been found during a roi%"tiri'ez 'in{;enfory search. Id. at 483-484, 698 S.E.2d at 816. In
finding the inevitéﬁle di‘seoi}feffrdectrine did not apply to Brown’s case, the Court of
Appeals heid: |

The State provided very scant testimony, at best, that the duffel bag or car
would have been taken into-police custody after Brown and the driver
were arrested. Although commonsense dictates the police would have
done exactly this, we are confined by the law that the prosecution bears
the burden to establish by a preponderance of the evidence that the
evidence would inevitably have been discovered. Additionally, police
must follow standard ﬁrocedures to conduct an inventory search and no
such testimony was presented Thus, we conclude the inevitable discovery
doctrine does not apply and the trial court erred by failing to exclude the
evidence. : :

Id. at 484, 698 S.E.2d af 817_' (fpotnotes and citations omitted).
Thereafter, the-S‘jt_aie_ petitioned the Court of Appeals for a rehearing, and the
petition was denied. AT};e_St'a:lvte.then petitioned the South Carolina Supreme Court for a

writ of certiorari, and this COurf~ granted the State’s petition.

* In reversing the trial jlidge?s- rﬁlin.g::t)ééed on the decision in Gént, the Court of Appeals acknowledged:
“In fairness to the trial court, it did not have the guidance provided to us by the United States Supreme
Court in the Gant case.” Brow'n,"389 S.C. at481,n.2, 698 S.E.2d at §15.

_ s ,




. ARGUMENT
L

Did the Court of Appeﬁls err in revefsing the trial judge’s denial of Brown’s
suppression motion where the challenged evidence inevitably would have been
discovered regardless of the propriety of the search conducted incident to Brown’s
arrest? o '

The Court of Appeals é&?d in not finding Brown’s cocaine would have been
inevitably discovéred. '.Although recognizing coMon sense dictated the duffle bag
inevitably would have been téil:('en into custody after Brown and Smith were arrested, the
Court of Appeals concluded fhéré was insufficient evidence to establish the cocaine
inevitably would havelgeé‘n _dis:éovered. To the contrary, the evidence presented showed
the officers intended to bgrfdfmia routine inventory search contemporaneous with the
towing of Smith’sv vehiéle. .A'd‘ditionally, even if an inventory search of the vehicle would
not have been performed, Bréwﬁjs dufﬂe bag, whicﬁ Brown claimed ownership of at the
time of his arrest, wQui(i; have ihevi’tébly been taken into custody and inventoried as part
of the standard booking- "proces:'s.. Therefore, as Brown’s narcotics would have inevitably
been discovered even if 'lthéi'dflf:'lc’e'r had not searched the duffle bag incident to Brown’s
arrest, the Court of Appéélé’_ H@idihg was erroneous. The decision of the Court of
Appeals should be-reve"r':'sed, and Brown’s conviction should be affirmed.

The Fourth A'rnAé'ridmeﬁ:”['i)rotects “[t]he right of the people to be secure in their
persons, houses, p’apers;,‘ and effécts’, against unreasonable searches and seizures.” U.S.

Const. amend. TV. 'This-gué.r'érft'e'e protects against unreasonable searches and seizures,

including those involVir'l-g: only a brief detention. State v. Pichardo, 367 S.C. 84, 97, 623

S.E.2d 840, 847 (Ct. App. 2005)’.. However, “[t]he ‘purpose of the Fourth Amendment is

not to eliminate all contact between the police and the citizenry, but ‘to prevent arbitrary
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and oppressive interference by enforcement officials with the privacy and personal

security of individuals."A ? U'nitéd States v. Mendenhall, 446 U.S. 544, 553-554 (1980)

(quoting United States v Martinez-Fuerte, 428 U.S. 543, 554 (1976)).

Any evidence seized as the result of an unreasonable search and seizure must be

excluded from trial. State v.. }V&.{.éaver, 374 S.C. 313, 319, 649 S.E.2d 479, 482 (2007).
The well-settled rule is Warrantless sgarches are unreasonable per se unless they fall
under an exception fo tf}e FQl;l'I;t.h Amendment’s warrant requirement. State v. Peters, 271
S.C. 498, 501, 248 s.Eﬁ_z'd 4754,"4476 (1978).

The inevitable discoVe_ry doctrine has been adopted as such an exception to the

exclusionary rule. Nix V. Wil‘l;i'ams, 467 U.S. 431, 444 (1984). If the prosecution can
establish by a prepondefapqé of 'fhe_ evidence that information or evidence would have
inevitably been di'sc()\"/é-red"t;}'/l‘éwﬁil means, then the discovered evidence, even if
obtained by unlawful means,should not be excluded d.’uring trial. Id. “Exclusion of
physical evidence that i)‘\‘}oulzd i%lhééitably have been discovered adds nothing to either the
integrity or fairness of a érim-iriall trial.” Id. at 446. While the exclusionary rule is
designed to ensure the ‘p'ros-eéu‘tibn will not be placed in a better position than it would
have been without an iilégal"sééréh or some police misconduct, the inevitable discovery
doctrine ensures tfle prosecutlon is not placed in a worse position simply because of some
earlier police error or misébﬁdiuctl Id. at 443.

In the'case @ jhdi‘e;fﬁé'evidence ‘presented at trial established Brown’s cocaine
would have been inevitz‘.i'bl'y'. éié}ééjvered either in an inventory search during the booking
process or in an irivérit‘c_;ry search of Smith’s vehicle following his arrest. Regarding the
vehicle inventory 'séarcl:l,'.bnéféf'ciive Delpercio testified he searched Smith’s car pursuant

to guidelines regé.rding'inv'éﬁtbfy searches of vehicles before they are towed. The

9



evidence further establis}led‘Srpith’s vehicle was stopped in the middle of a roadway at
the time of incident. Thefefofe;‘the officers clearly would not have abandoned the
vehicle in the roadwa-yafter erresting both the passenger and driver. See State v.
Lemacks, 275 S.C. 181 184 268 S.E.2d 285 286 (1980) (finding an inventory search to
be justified after a Veh1cle was: dlscovered abandoned in the roadway because the towing
of a vehicle in the roadway‘:wa.sreasonably foreseeable). Logically, the vehicle and the
personél property 'conne:cted;t()i 1t would have been taken into law enforcement custody

and secured. See United 'States v Johnson, 383 F.3d 538, 545, n.8 (7th Cir. 2004)

(finding the contents of the trunk would have inevitably been discovered in an inventory
search because the ofﬁcers would have taken possessien of the vehicle after the driver

was arrested); see also Umted States v. Hairston, 409 F. App x 668, 670 (4th Cir. 2011)

(“In this case, if the ofﬁcer had not conducted a search incident to arrest, an 1nventory
search of the car would have been conducted, wherein the evidence in question would

have been discovered. Beejéus‘:e'the items seized would have been inevitably discovered,

the district court was ¢'qfféct"in' ,d:eni/ing Hairston's rhotiop to suppress.”); United States v.
Johnson, 112 F. App’xfl’ss, 1 '3_'f9_-140 (3rd Cir. 2004) (holding, where an officer stopped a
vehicle and detefrﬁihed-tlte dl‘lVCI‘ did not have a valid license and had outstanding
warrants, a search of a dufﬂebag in the vehicle should not be suppressed because the
drugs found inside would have'.i"nevitably been discovered during an inventory search).
After the vehicle and 'pfropei'ty‘{were secured, an inventory search would have been
necessary to protect the suspects belongmgs and also to protect the police department

from claims of lost or stolen property See Whren v. United States, 517 U.S. 806, 812,

n.1 (1996) (“An 1nventqry se_arch is the search of property lawfully seized and detained,

in order to ensure that it is hartnless, to secure valuable items (such as might be kept in a

10



towed car), and to protéct égaiﬁSt false claims of loss or damage.”). Therefore, Brown’s
duffle bag woulci‘héve ‘iﬁévit:a_bl}; been searched during a routine inventory search after
Smith’s car was taken intb cu.s':t‘ojdy, and Brown’s cocaine would have inevitably been
found regardless of the pfopriétSI of the search performed at the scene.

Additionallyb, even if B’fbv’vn"s duffle bag wéuld not have been discovered in a
routine inventory s‘earcli"éf S'f,r'j'iitllii’s-vehicle, it would ha\;e been discovered during a

search of Brown and his pr()perty during the routine booking process that followed his

arrest. See Illinois v. La‘féyett'é‘,‘ 462‘U.S. 640, 648 (1983) (“[1]t is not ‘unreasonable’ for
police, as part of the routiﬁe précedure incident to incarcerating an arrested person, to
search any container or'_anicle.in. his possession, in accordance with established inventory
procedures.”). Immediétel'}‘:/-é{ft'cr Brown was arrested, Officer Williams removed
Brown’s duffle bég, Wthh hadbeen tucked between Brown’s legs, from the vehicle and
placed it on the side;wall.'(. Br‘é;%/,'nvth'en claimed ownership of the duffle bag. Undeniably,
Brown was lawfully arrested for the open container violation and was the owner of the
duffle bag.® Therefore;:lelbWi:hg Brown’s arrest, Officer Williams inevitably would

have transported and did transport Brown and his property to the detention center for

booking as part of the érresf Ep.r:ocesé. Cf. United States v. Andrade, 784 F.2d 1431, 1433
(9th Cir. 1986) (ﬁnding cocame discovered in a garrnént bag recovered from the
defendant’s feet was adirnis-'s‘iblé'"during trial régardless of the lawfulness of the search
incident to arrest that iy.‘as C'o.n_djl:icted because the cocaine would have inevitably been
discovered When.the (i.e:fejﬁdé'iﬁf;é bélongings were seafched during a standard inventory

search as a part of the 'r(‘)u'tine‘boioking proceés). Even if Brown’s cocaine had not been

® Brown continued to c]aim'owners}:iip of the black duffle bag during his testimony at trial. (R. p. 158; p.
160). , -
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discovered during the on-,the{éc’ene search of his duffle bag, the drugs would have been

discovered when his property A\fvas inventoried, catalogued, and secured for safe-keepihg

at the police department.- S'ee?-lélg.,‘ln re Angel R., 162 Cal. App. 4th 905, 909, 77 Cal.
Rptr. 3d 905, 908 (Ca’l.th. App.)i.'2008) (“We need not address the merits of the
suppression motion bécéusé ;théfdiscovery of the stickers was inevitable in this situation:
Angel would have beeﬁ-’ séa?cl}i?d at booking as incident to his arrest . . . and the stickers

would have been discovered at that point.”); Manna v. State, 803 So. 2d 866, 867 (Fla.

Dist. Ct. App. 2002) (“[A]s éﬁractical matter, the marijuana would have been inevitably
discovered during a routine boéking search of appellant at the county jail.”); State v.
Brooks, 779 So. 2d 10555,, 105'.7;-1.058 (La. Ct. App. 2001) (finding the inevitable
discovery doctrine'appiiéd "t():"Br'ooks’ case where the officer had probable cause to arrest
Brooks before discoveﬁng"ﬁfséks’ cocaine and the officer testified she was going to
arrest Brooks, search hifh, and "b';"ing'him to the police station for booking even before she
discovered the drugs). '.Theré:fofe,’ as the narcotics would have been inevitably discovered
during a search of B-rovx:/ﬁ-’s"l.)'r.slgérty‘ during the routine booking process, the evidence
was properly admitted durmgtnal

Furthermore and_’ cﬁti:c‘alaly, although the Court of Appeals found the evidence
presented was in'sufﬁci-ei'lt t(;' éfs:tablish an inventory search would have occurred, the trial
testimony clearly estabiis’héé an inventory searéh was performed after Brown’s arrest.
Most significantly, an é{/idehé:e' technician testified she released Brown’s non-illegal
property to Brown aﬁe; hé was A-feleased from custody, including his duffle bag, different
articles of clothing, and' Ee.r';:'el"l bﬁéne’. Additionally, demonstrating the existence of
protocol regarding in\}ef:itofy‘séérches and the h'andliﬁg of suspects’ property, the

evidence technician tes‘t_.iﬁ'edjs_}:ii‘e released Brown’s property to him only after he was
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required to verify his identity ‘with a driver’s license and sign for the items. Therefore,
the testimony in this caéc; ‘c_lea'r}y illustrated Brown’s property would have been and was
inventoried as part of the ;outiée; booking procedures, and the drugs would have
inevitably been discovéréd_WﬁéQ Brown’s bag was searched and its contents were
inventoried and cata}ogued. S '

Notably, during"tri'al,‘ Brown acknowledged to the trial judge the drugs may have
inevitably been di.scovg:'red_,_buAtj he contended that did not make the search proper and was
a moot point because an invg’:ntéry search was not done in his case. (R. pp. 144-145).
However, Brown 'rnisur1jder'sf_oqci1 the issue because the inevitable discovery doctrine
prevents the exclusion 6f evidefl_ce that would inevitably have been discovered regardless
of the existence of an earlier improper search. The fact the cocaine was not actually first

discovered in an inveﬁtti‘ry.séaf'ch was irrelevant if it would have inevitably been

discovered by lawful ﬁéms;': '_Szee‘, e.g., Andrade, 784 F.2d at 1433, n.3 (“There was an
actual inventory search"ééﬁdﬁétéd' at the DEA facility. However, the district court
correctly noted that .thé"'inevitébie discovery doctrine requires only that the government
show the evidence wou}a have ‘been discoveréd inevitably by lawful means. Actual
discovery of the chdlléﬁ'géd éVi'(ienée is not required.‘”_ (italics in original)). In Brown’s
case, the narcdticé Woulid iﬁéﬁftably have been discovered during a routine and lawful
inventory search df the aut:ofhc’jzﬁi'le»gx of Brown’s belongings during the booking process
if they had not been first diséd?’eréd in the search conducted at the scene. See, e.g.,

United States v. Zapata, 18 F.3:d'97 1,978 (1st Cir. 1994) (“Evidence which comes to

light by unlawful méah_s nonéthéless‘ can be used at trial if it ineluctably would have been
revealed in some othef(léwfuf)"iﬁay so long as (i) the lawful means of its discovery are

independent and would h’ééé‘ss%ir’ily‘ have been employed, (ii) discovery by that means is
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in fact inevitable, and (iii).appi'iéation of the doctrine in a particular case will not sully the
prophylaxis of the; Fou,r?h Afnéndment.”). Brown’s acknowledgment regarding the
inevitability of the di'sc‘oivery'of{'the drugs demonstrates exactly why the narcotics should
not have been suppresséd..i _ -

As the Court of Appealls'Anoted, common sense dictated the duffle bag and Smith’s
vehicle would have been taker{_into custody following the arrests. The evidence and
testimony showed an in'v'e,nt(-)Ar}"/{v”sear_ch of the duffle bag would have been and was
performed. See Nix, 467 USat 444 (“If the prosecution can establish by a
preponderance of the e{/i»den'cve' that the information ultimately or inevitably would have
been discovered by lawful meér@s . .. then the deterrence rationale has so little basis that
the evidence should be;fe;éii}éa.' Anything less would reject logic, experience, and
common sense.” (empﬁ;éisi'é added)) Therefore, Brown’s drugs should not have been
suppressed based on 'the;'iiié&z/-i‘t'éﬁfil'i'ty of their discovery by lawful means. The Court of
Appeals erred in finding Brovs;hfs niarcotics would not have inevitably been discovered
during an inventory search. The Court of Appeals’ decision is inconsistent with the
inevitable discover"y doEQ'tfir’i‘e". énd' the goals it serves, and the ruling, if permitted to stand,
would result in unnece's-:'s'aﬁtly"ﬁi_éh societal costs by exduding relevant evidence that
would have been '('liSCc')'\../zerfed:i even if no search was conducted at the scene following
Brown’s arrest. See l_d_ :alt 443 (“[T]he prosecution is not to be put in a better position
than it would have been'zlif no iliégality had transpired. By contrast, the derivative

evidence analysis ensures the prosecution is not put in a worse position simply because of
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some earlier police error- Qr~mié¢qnduct.”). Therefore, the Court of Appeals’ decision

should be reversed, and deWﬁ’g conviction should be affirmed.’

7 Additionally, under the specific facts and circumstances of Brown’s case, even if this Court were to find
the evidence insufficient to show Brown’s cocaine would have inevitably been discovered based on the
testimony and evidence appearing in the record, the case should be remanded for further proceedings to
determine if sufficient evidence existed regarding the inevitability of the discovery of the drugs through
lawful means. During trial, the trial judge found the search as conducted was proper under the applicable
United States Supreme Court precedent existing at the time of trial. Therefore, the trial judge did not need
to reach the issue of whether the evidence would have inevitably been discovered. Thereafter, the United
States Supreme Court altered the applicable law in regards to searches incident to lawful arrests, and the
Court of Appeals reversed theﬂtri'al‘ judge’s ruling based on more recent United States Supreme Court
precedent not available to the trial judge at the time of Brown’s trial. If this Court finds there is insufficient
evidence to determine if the cocaine would have inevitably been discovered, a remand would allow the trial
judge to more fully address the inevitable discovery issue and would best serve the goals of the
exclusionary rule while avoiding the unnecessarily high societal costs that would result from the
suppression of Brown’s narcotics. See United States v. Griffiths, 47 F.3d 74, 78 (2nd Cir. 1995)
(remanding a case for further proceedings regarding whether the cocaine would have been discovered
pursuant to an established inventory procedure because the trial courts previously failed to reach the issue).
: ' 15




II.

Did the Court of Appeals err in reversing the trial judge’s denial of Brown’s
suppression motion where the officer conducted the search of the duffle bag incident
to Brown’s arrest in compliance with the controlling legal precedent in effect at the
time of the search? ~ == - . . '

Notwithstanding.-tﬁe «ir}évitability of the discovéry of Brown’s narcotics, the Court
of Appeals erred in revérsiﬁg the trial judge’s decision to deny Brown’s suppression

motion for an additional reason; Although recognizing the United States Supreme Court

had not yet issued:its deéiéion in Arizona v. Gant, 556 U.S. 332 (2009), at the time the

officer conducted the s"e"_arch‘of the duffle bag incident to Brown’s arrest or when the trial
judge considered Browﬁ’é'suppression motion, the Court of Appeals determined the
decision in Gant entitle‘d Brdwn to a reversal of his conviction and the suppression of the
narcotics discovered during thé.quﬁqer’s search Aof the duffle bag. However, subsequent
to the Court of Appea'll_s:’_' degisign ih‘_Brown’sv'_ca'se, the United States Supreme Court

decided the case of Davis v. United States,  U.S. __, 131 S. Ct. 2419 (2011), and held

the exclusionary rule shouldnot Be'applied to a search conducted by a police officer in
reasonable reliance on %ghé:‘tviih"di‘ng appellate court precedent in effect at the time of the

challenged search.® In Brown’s case, the officer relied on the controlling appellate court

¥ Because the United States Supreme Court did not issue its opinion in Davis until after the Court of
Appeals decided Brown’s case and the State filed its Petition for Writ of Certiorari seeking review of that
decision, the issue of whether the Court of Appeals erred in reversing the denial of Brown’s suppression
motion in light of the decision in-Davis has not yet been raised on appeal. However, an appellate court can
affirm a conviction for any ground appearing in the record. See Rule 220(c), SCACR (“The appellate court
may affirm any ruling, order, decision or judgment upon any ground(s) appearing in the Record on
Appeal.”); see also Upchurch v. New York Times Co., 314 S.C. 531, 538, 431 S.E.2d 558, 562 (1993)
(“We may affirm the trial judge for any reason appearing in the record.”). Although this Court is not
required to consider additional sustaining grounds that have rot previously been raised, the State asks this
Court to consider the additional sustaining-ground in this case in light of the recent decision of the United
States Supreme Court in Davis, which was issued subsequent to the Court of Appeals’ earlier decision in
Brown’s case, and affirm the trial judge’s ruling. See I’On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406,
420-421,526 S.E.2d 716,_723—724:('2000)_(“The appellate court may review respondent's additional reasons
and, if convinced it is proper and fair.to do so, rely on them or any other reason appearing in the record to
affirm the lower court's judgment. .- . ‘While the current rules do not require the respondent to present an
issue to the lower court in order to-Taisé it as an additional sustaining ground, an appellate court is less
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precedent in effect at th'.e tlmeof the-search and conducted the search of Brown’s duffle
bag in full cornpliance uvith thut legal precedent. Because the officer conducted the
search in a manner con51stent w1th the controllmg legal precedent at the time of the
search and in hght of the Umted States Supreme Court’s holding in Davis, the Court of
Appeals’ erred in reversmg the tnal judge’s demal of Brown s motion to suppress the
narcotics d1scovered in the search based on legal precedent not available to the officer at
the time of the search. Accordmgly, the decision of the Court of Appeals should be
reversed, and Brown’s _conylcttcn should be affirmed.

In Fourth Amenj.d_hsentt.search and seizure cases, the appellate court is limited to
determining if there is %rhy erlidence to support the trial court’s findings and can only

reverse due to clear errcr.' Stéte_ v, Flowers, 360 S.C. 1, 5, 598 S.E.2d 725, 727 (Ct. App.

2004); see State v. Brockrna’ri,' 339 8.C. 57, 66, 528 S.E.2d 661, 666 (2000) (“[W]e will
review the trial ccurt’sf-rul'iri'g ltke any other factual finding and reverse if there is clear
error. We will affirm 1f fther{e"-isf.eny evidence to support the ruling.””). The reviewing
court may conduct its 0wnrev1ew of the record to determine whether the trial judge’s

ruling is supported by the eVi'dehce.' State v. Khingratsaiphon, 352 S.C. 62, 70, 572

S.E.2d 456, 460 (2002). che‘ver; the appellate court must affirm the trial court if there
is any evidence supportihgvthe'..ruling. Pichardo, 367 S.C. at 96, 623 S.E.2d at 846.
South Carolina courts have recognized several exceptions to the general Fourth

Amendment warrant requiréement, including an exception for searches incident to arrests.

State v. Bailey, 276 S.C. 32',‘?-3"_6-‘, 274 S.E.2d 913, 915 (1981). Under the “search incident

likely to rely on such a ground wheri the réspondent has failed to present it to the lower court. In such
cases, the appellate court likely would perceive it as being unfair or unwise to resolve a case on a ground
never mentioned by the resﬁonderit prlcr to appeal. Stated another way, the respondent may raise an
additional sustaining ground that was not even presented to the lower court, but the appellate court is likely
to ignore it.”).
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to arrest” exception, “[p]dlic'e"c‘)fﬁcers may make a search of an arrestee’s person and the

area within his immediate control for weapons and destructible evidence without first

obtaining a search warraiit’f? : Staié v. Ferrell, 274 S.C. 401, 405, 266 S.E.2d 869, 871

(1980); see State v. Freiburger, 366 S.C. 125, 132, 620 S.E.2d 737, 740 (2005) (noting

the historical ratio.nalesj'folr. lthé;:_‘s"earch incident to arrest” exception are the need to
disarm a suspect in order to %aké him into custody and the need to preserve evidence for
later use at tﬁal). Such a iﬁygrr_éntleés search is pgnnissible so long as the search is
conducted sﬁbstant.ially" c'dh't:éffilz)c.)raneously with the arrest and is confined to the

immediate vicinity of the arres't:. State v. Brown, 289 S.C. 581, 587, 347 S.E.2d 882, 885

(1986). “The sole prergquiéité is that there be a prior arrest supported by probable
cause.” Ferrell, 274 S.C. af 205,"266 S.E.2d at 871.

At the time of Blr’_o'vsvar‘i’v:s:jarjre__st, the cohtrolling appellate court precedent on the
scope of a search,incidér'lt“tb'_ arrest permitted an _-ofﬁcer who lawfully arrested the

occupant of a vehicle to 'js'e'arc:h_ the passenger compartment of the automobile

contemporaneously witﬁ thé o‘é:éupant’s arrest. See New York v. Belton, 453 U.S. 454,
460 (1981) (“[W]e hold- th.ati.'\j\}heri'a policeman has made a lawful custodial arrest of the
occupant of an éut'omol;ile;.}i]e;tmay,‘ as a contemporaneous incident of that arrest, search
the passenger corr'ipé'rtm.é'n't" of '~tﬁét automobile.” (footnotes omitted)). Additionally, an
officer was permitted t&exax'n’iﬁe the contents of any container located in the passenger
compartment regardless of Whe-t‘her the container was opened or closed. See Id. at 460-
461 (“{TThe police may :élsi(; examine the conients of any containers found within the
passenger compartmeht:',- for 1f the péssenger compartment is within reach of the arrestee,
so also will conta'i'ners 1n it B'e';{ithir'l his reach. Such a container may, of course, be

searched whether it is (v)_pé.n"or’_q‘lb‘sed, since the justification for the search is not that the

18



arrestee has no privacy inte’fést in the container, but that the lawful custodial arrest

justifies the ihﬁingéméﬁt of 'ahil, privacy interest the arrestee may have.” (footnotes and

citations omitted)): see also Thomton v. United States, 541 U.S. 615, 622-623 (2004)
(“The need for a clear »rille, :réaciiiy.ﬁnderstood by police officers and not depending on
differing estimates of ‘w'ha-lt 1tems were or were not within reach of an arrestee at any
particular momer'lt,' Justlﬁes thfej".sc:)rt of generalization which Belton enunciated. Once an
officer determines: ;chat _f}.l_é'rq:i;}‘)-fobéble cause to rﬁake an arrest, it is reasonable to allow
officers to ensure' théif :s;::afet;/' and to preserve evidence by searching the entire passenger
compartment.” (fo'otnofés omltted))

Subsequently, gﬁer B‘roanas convicted and while his case was pending on

appeal, the United Sfatés Supreme Court decided the case of Arizona v. Gant. In Gant,

the Supreme Court 'cl'ari-'_ﬁ.'ed :iit’s_"'é:z{rlier decisions and limited the scope permitted by those

decisions for a search iriciden;_[ftd én arrest. Id., 556 U.S. at 350-351. Specifically, the

_ Supreme Court acknowled'ged its earlier decision in New York v. Belton, 453 U.S. 454
(1981), was “widély uﬁdérs’b%dto allow a vehicle search incident to the arrest of a recent
occupant even if there 1s ﬁo p0551b111ty the arrestee could gain access to the vehicle at the
time of the search;’.’ _G_a_m,556 U S at 341, However, the Supreme Court rejected such a
broad reading of m"é{ndf‘cbﬁ'cluded vehicles could vbe searched incident to a recent
occupant’s arrest ‘.‘Only;if the éffEStee is within reaching distance of the passenger
compartment at the tirrife of the 's-'ear'ch or it is reasonable to believe the vehicle contains
evidence of the offens_é?f);f é&g‘St’.” Gant, 556 U.S. at 351. »

Followin'gltﬁe de<:1510n m@ and aﬁer the Court of Appeals issued its opinion

in Brown’s case, the United Sfafe's Supreme Court addressed in Davis v. United States the

question of whether the_e'XdﬁsiShary rule should be applied to a Fourth Amendment
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violation that occurs when a.police officer conducts a search in compliance with binding
appellate court precedeﬁt:bt}ft_ tﬁet precedent is subsequently overruled following the
search. The Supreme Court 'Ijl.Qt,ed the exclusionary rule was not a constitutional right and
was not designed to red'r_ess_. an ~i'njury suffered as the result of an unconstitutional search.
Davis, 131 S. Ct. at 2426. - Ins_’geed, the Supreme Court instructed the exclusionary rule’s
sole purpose was to detef futu;e Fourth Amendment v:iolations and should only be
applied when its appliceti'onzw'o_i}‘ld yield appreciable deterrence. Id. at 2426-2427.
Recognizing the exclueiohary..rele could not effectively discourage unlawful police
conduct by penalizing a police officer for acting in a manner authorized by binding
appellate court precedeet in effect at the time of the challenged conduct, the Supreme
Court held: “Evidence ;obt_a'i'ried. during a search conducted in reasonable reliance on
binding precedent is n‘o.t":s_t'ib'j é{:‘f to the exclusionary rule.” Id. at 2429.

In Davis’ case, D'aAV'is‘ was afrested during a traffic stop and secured in the back of
a police vehicle. & at é42'5l :-Ofﬁcers then searched the passenger compartment of the
vehicle Davis was seated in z'it'tl.ie time of his arrest and discovered an illegal firearm in
Davis’ jacket pOcket. Q Dhﬁhg'tﬂal, Davis challenged the admission of the firearm on
Fourth Améndment g'r(')ﬁh'ds",l‘dﬁ;d his motion was dénied based on the controlling
appellate court precedeﬁt'vin' effect at the time. 1d. at 2426. Subsequently, while Davis’
case was on appeal, the‘Uniteld éfates Supreme Court issued its opinion in Gant. Dayvis,
131 S. Ct. at 2426. Aﬁef gféﬁting certiorari in Davis, the Supreme Court determined
Gant was retroactively‘IelxppAl'ie'azftj)'le to Davis’ case. Davis, 131 S. Ct. at 2431. However,
because the police ofﬁeefe 1n Dav1s’ case reasonably relied on binding appellate court
precedent at the time of -s-ea'r:‘c}‘.i',';che Supreme Court determined the officers’ “blameless

police conduct” wés not properly subject to the exelusionary rule. Id. at 2434.
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In the case sub M the officer searched Brown’s duffle bag substantially
contemporaneously with Brown s arrest after removing the duffle bag from the passenger
compartment of the car ‘Brown was seated in immediately before Brown was lawfully
arrested. During the ofr;lcer’_e'éearch of the duffle bag, he discovered a Fritos package,

looked inside the package’ arid' 1';’<Scated Brown’s cocaine. Cf. United States v. Robinson,

414 U.S. 218,236 (1973) (“Havmg in the course of a lawful search [incident to arrest]
come upon the crumpled package of cigarettes, {the officer] was entitled to inspect it; and
when his inspection revealed the’ heroin capsules, he was entitled to seize them as ‘fruits,
instrumentalities, or corjtrabangi" probative of criminal conduct.” (citations omitted)).
Thus, the officer conducted fﬁe search of the duffle bag incident to Brown’s arrest in a
manner authorizeci by andcon51stent with the binding appellate court precedent in effect
at the time of the search. &éi\@", 131 S. Ct. at 2425 (recognizing that five Supreme
Court justices in Gant iﬁterbreted the decision in Belton to permit a search of the

passenger compartmenf bf 'avehicle regardless of whether the arrested occupant of that

Supp. 2d 417, 423 (D.S.C. 2007) (“It 1s an extremely well-settled proposition of the law
that police may la'w'fully- s'earc:ﬁian automobile if such a search is incident to an arrest.”).
Thereafter, durrng ti‘iai; Brown objected to the admission of the narcotics
discovered during the :se'a-reh.v of the duffle bag on the basis the search violated his Fourth

Amendment righfts.‘ Reiyirrgt:(:)'nirhe United States Supreme Court’s decision in Belton,
the trial judge denied Bro-l\Nrr"'s::euppression motion and allowed the narcotics discovered
during the search to be admltted into evidence during trial. Subsequently, the Court of
Appeals reversed the trial Judge s ruling based on the United States Supreme Court’s

decision in Gant, a case whlch.was decided after the officer conducted the search of
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Brown'’s duffle bag a,nd: aﬁ;f_ t‘}_;je‘.tri.al judge considered the merits of Brown’s suppression
motion, and determined :thé rl‘éiréOtics discovered during the search of the duffle bag
should have been suppféssegj. |

However? j'us§ asmm_s_, the officer who searched Brown’s duffle bag
conducted the seérch iri,' a_:-mén_;lér_consistent with the controlling appellate court

precedent in effect at the time of the search, and the trial judge relied upon that precedent

in denying Brown’s suppressid:n motion. Cf. Narcisco v. State,  S.C. ___, 723 S.E.2d
369, 373 (2012) (“The circuit court in this case applied the established law to a search

executed pursuant to binding pirecedent. Thus, Davis v. United States, and our own

standard of review, corjnman:ds fhat the circuit court’s decision be affirmed.”). Critically,
the search of Brown’s dufﬂe bag was conducted over three years before the United States.
Supreme Court issued @ts .debiéidn in Gant. Cf. Davis, 131 S. Ct. at 2425 (“The search at
issue in this case to'dk‘plla'éé: a fﬁll two years before this Court announced its new rule in
Gant.”). Th'e’refo‘r‘e', thefofﬁ-cﬁéﬁ'{gvaS' blameless in conducting the search in an approved
manner that was only léfér dé%ﬁj;ired to be invalid several years after the search was
conducted.

For this reason, fhé égféiusion of Brown’s cocaine would not effectively serve the
exclusionary rule’s s'oléﬁvpu:r'ﬁbis;é of deterring future police misconduct and, instead,
would result in the high'.sgéé‘ilié{é‘il costs that result from the exclusion of relevant evidence
of a crime while’punisﬁi'r.l.g"a';.};-)fol.l:ice officer for complying with the law in effect at the
time of his actiohé.' &Narmsco, 723 S.E.2d at 373 (“[E]xcluding the evidence against
Petitioner would not defer pohce misconduct .t‘)ecause the police in this instance
conducted a search inéifdeﬁt 'tq‘arrest pursuant to binding appellate precedent. Moreover,

exclusion of the evidence in'this case would result in severe social costs, including the
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articulation of an inexplicable aﬁd undecipherable message to law enforcement regarding
how to conduct a legal s_earc'léj tThc protection of the Fourth Amendment can only be
realized if police are ac’t.if:ig under a set of rules which ﬁake it possible to reach a correct
determination bef(-)rehal;ldi asto ;gvhether an invasion of privacy is justified in the interest
of law enforcement.” (éitéf@éné’ gmitted)). Such a result is incompatible with the
underlying purpose of the Ae-x.ci:h.l‘sii'bnary rule. See Davis, 131 S. Ct. at 2434 (“It is one
thing for the crimi:nal ‘.;[i() go frg_é because the constable has blundered.’ It is quite another
to set the criminal free Vlf)Aecéuse"the constable has scrupulously adhered to the governing
law. Excluding e?iden'ée in such cases deters no police misconduct and imposes
substantial social costs.” (citétiohs omitted))

In light of the United States Supreme Court’s decision in Davis, the Court of
Appeals erred in‘deter-ﬁ?‘ining‘ the trial judge should have granted Brown’s suppression
motion. The officer iﬁ Brownscase searched the duffle bag in a reasonable manner in

reliance on binding app,'el}lat"ef court precedent in effect at the time of the search. See

Florida v. Jimeno, 500 U.S: 248, 250 (1991) (“The touchstone of the Fourth Amendment
is reasonableness.”). There'_for'é; the trial judge did not err in declining to suppress the

narcotics discovered in -Ath’e_.s'ezir"ch'. Cf. United States v. Wilks, 647 F.3d 520, 524 (4th

Cir. 2011) (“The Suprer;'r.lé Ct'oﬁf_t’s decision in Davis is on all fours with the case currently
before this court.’ Theré'ié 'nét'c-,liépute that Officer O’Cain’s search of Wilks’ car was in
compliance with binding Fburfh.'Ci‘rcuit precedent that was later overruled by the
Supreme Court. In suéﬁ’ a case, per M, the exclusibnary rule does not apply.”). The
Court of Appeals’: deci.'si-.dﬁ s‘ixdiﬂdbé reversed, and Brown’s conviction should be

affirmed.



CONCLUSION

For all the ,foregbing‘ge;gsons, it is respectfully submitted that the decision of the

Court of Appeals be reVersed and vacated and the judgment and conviction of the trial

court be affirmed.

May 11, 2012

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MARK R. FARTHING
Assistant Attorney General

~ J. GREGORY HEMBREE

Solicitqr, Fifteenth Judicial Circuit

w AL R
" Mark R. Farthind )

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR PETITIONER

24



'STATE OF SOUTH CAROLINA

. IN THE SUPREME COURT

On Certiorari to the Court of Appeals
Appeal from Horry County
Honorable Steven H. John, Circuit Court Judge

THE STATE,

Petitioner,
Vs.

DANNY CORTEZ BROWN,

Respondent.

CERTIFICATE OF COUNSEL

The undersigned certifies that this Brief of Petitioner complies with Rule 211(b),
SCACR, and the August 13,2007, order from the South Carolina Supreme Court entitled
“Interim Guidance Regarding Personal Data Identlﬁers and Other Sensitive Information
in Appellate Court Filings.”

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

MARK R. FARTHING
. Assistant Attorney General

J. GREGORY HEMBREE
Solicitor, Fifteenth Judicial Circuit



ov AL L=

/ Mark R. Farthl

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR PETITIONER

May 11, 2012

o



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

On Certiorari to the Court of Appeals
Appeal from Horry County
Honorable Steven H. John, Circuit Court Judge

THE STATE,
Petitioner,
VS.

DANNY CORTEZ BROWN,

Respondent.

. PROOF OF SERVICE

I, Ellen R. DuBois, certify that I have served the within Brief of Petitioner on
Respondent by depositing two copies of the same in the United States mail, postage
prepaid, addressed to: '

Elizabeth A. Franklin-Best, Esquire
~ S.C. Commission on Indigent Defense
" "Division of Appellate Defense
Post Office Box 11589
Columbia, SC 29211

I further certify that all parties required by Rule to be served have been served.

This 11th day of May,.2012. .
k. T

ELLEN R. DuBOIS
Legal Assistant

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727 '



