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81 ” [ ] ]
I BG ‘@sov|w]|F 52 [N [ 8 E
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vigigLe INJURY vicT.4) B ves no [0 exptamn- M - Apparent Minor Injury © COMPLAINT OF NON-viSIBLE (NJuries: O yes M no
VICTIM (NO. 1) USiNG: ALconot L0 ves ~o O unk B oRUGS: L1 ves wno O unk B TYPE:

TWOMANVEH. (] ONSMANVER. (] DETECTIVE/SPLASMT. CI otHER C] | ALON8 1 assisteo O * J ~ This Jurisdiction § --State O -- Out of State U - Unknown
M SUSPECT | NAME, ({LAST, FIRST, MIDOLE} SEX | AGE ETH. | DATE OF BIRTH | KEIGHT | WEIGHT HAIR EYES

0 runaway | HARRIS, KENNY RAY W M 41 1IN 505" | 140 | BLN - Blon| BLU - Blue
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0 s SUBJECT(NO. 1)USING: ALCOHOL LI YES NO O] UNK IR | ARRESTED NEAR OFFENSESCENE L] YES WO .
prucs: [ ves no O3 unx n ToTAL # ARRESTED | 07/11/2014 1:30 | 07/11/2014 2:32

ON THE ABOVE DATE AND TIME I RESPONDED TO THE ABOVE LOCATION IN REFERENCE TO A
DISPATCHED COMPLAINT OF AN ASSAULT. R/O MET WITH THE VICTIM/ COMPLAINANT, WHO
STATED THAT ON 07/11/14 AT APPROX. 0130AM HER BOYFRIEND WHOM SHE RESIDED WITH RETURNED HOME
INTOXICATED AND PROCEEDED TO BEAT HER WITH A BAMBOO POLE IN ADDITION TO HIS HANDS AND FEET. VICTIM
MORGAN STATED THAT SHE WAS BEATEN ABOUT HER FACE AND BODY WITH BOTH HIS PERSONAL WEAPONS AND THE
BAMBOO POLE. R/O DID OBSERVE INJURIES ON VICTIM ﬁ;HAT APPEARED TO BE CONSISTENT WITH HER
ACCOUNT OF THE ASSAULT. R/0 LOCATED SUSPECT, KENNY RAY HARRIS, APPEARING TO BE INTOXICATED AND
ASLEEP IN THE BEDROOM. R/0 DID OBSERVE A STRONG ODOR CONSISTENT WITH THAT OF AN ALCOHOLIC BEVERAGE
ASSOCIATED ABOUT HIS PERSON. R/O PLACED 'SUSPECT HARRIS UNDER ARREST FOR CRIMINAL DOMESTIC VIOLENCE
AND HE WAS TRANSPORTED TO PICKENS COUNTY DETENTION CENTER. R/0O OBTAINED A VOLUNTARY WRITTEN
STATEMENT FROM THE VICTIM AND PROVIDED HER WITH VICTIMS PAPERWORK. -R/0 DID DOCUMENT/ PHOTOGRAPH
THE SCENE AND VICTIMS INJURIES. NOTHING FURTHER AT THIS TIME.
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AGENCY 1.D. SUPPLEMENTARY INCIDENT REPORT NARRATIVE CASE NUMBER NCIC

. . INQ. | EnTD.
$C0390000 Pickens County Sheriffs Office | 2014-17622
suPP ¢ (NCIDENT DATE {NCIDENT TIME CASE S8TATUS .
4 07/14/12014 1:30 -1 CA - Closed by Arrest o PAGE 1 of 1 PAGES
SUPPLEMENT TYPE . SUPPLEMENT DATE SUPPLEMENT TIME SUPPLEMENTING OFFICER
07/11/2014 11:30 " } 1000 - LEE GARDO

On 7-11-14 victim — came to LEC in reference to applying for an Order of

NARRATIVE

Protection. It was determined at that time that suspect (Kenny Harris) was currently on probation.

After speaking with Probation, Parole & Pardon, the address they had listed for ‘Kenny was -

however, victim stated that she and suspect had been residing ati

for the past 3 months. When I contact Detention I was informed that suspect had

already been released on a $3000 PR bond and was to have no contact with victim. Suspect did not

provide a location to Judge Dow on where he would be relocating. Victim was offered assistance to

go to a shelter, but she decided to stay with her sister (Marcie [l at

Hwy. which is adjacent to where this incident occurred. I scheduled for the wvictim to return on

7-14-14 to apply for the OOP in the event a valid address could be established for suspect..




AGENCY 1.D. SUPPLEMENTARY INCIDENT REPORT NARRATIVE CASE NUMBER Neic

. INQ. |ENTD.
$C0390000 Pickens County Sheriff's Office 2014-17622
SUPP8 INCIDENT DATE INCIDENT TIME CASE STATUS .
5 07/11/2014 1:30 CA - Closed by Arrest : PAGE 1 o 1 PAGES
SUPPLEMENT TYPE SUPPLEMENT DATE SUPPLEMWME SUPPLEMENTING OFFICER ]
- _ 07/17/2014 14:13 1000 - LEE GARDO

On 7-16-14 victim —cme to LEC to file for an Order of Protection. Also while

present I took additional photos of bruising on victim's right upper arm and chest.

NARRATIVE
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STATE OF SOUTH CAROLCNBRI -~ 3akinT

PICK I 5 ooy IN THE CIRCUIT COURT °
COUNTY OF PICKENS  gQuTy -r: Yo

G (70 X Y=

THE STATE, )
‘ )

Vs C)
‘ )

‘ RETURN OF THE CRIMINAL APPEAL
Kenny Ray Harris, )

DEFENDANT-Appellant - )

o0 v 2 e TR N B B RN ) et s e w0 v )

This matter is on appeal from the MAGISTRATE'S COURT of

PICKBNS‘COUNT!, South Carolina, the Honorable Benjamin A. Dow,

Presiding Judge.

The Defendant, Kenay Ray Harris, was charged with violating

S.C. Code Ann. Sec. 16-25-20, which is ﬁommonly referred to as
Criminal Domestic Violence, oﬁ 7/11/2014.

This matter was heard in a First Appearance TRIAL on
7)23/2014, and the Notice of Appeal wés filéd Ey the victim on
7/24/2014. The court answered that appeél. The matter was heard

'

again in a Motion to Reconsider Hearing on 8/18/2014. Notice of

Appeal was filed on 8/28/2014. The proceedings were:

(X} recorded electronically.

{{Z] 1 recorded by a court reporter.

(CJ 1] recorded in writing by the judge.
(J 1 not recorded. 8 ‘

The jury list was prepared pursuant to S.C. Code ann.:
(C] 1 22-2-80. Selection of jury list for
: a single trial.

(0] 22-2-90. Selection of jury list for
,scheduled terms of jury trials.

/
7



The State called the following witnesses:

1. N/A See Narrative

The Defendant called the following witnesses:

1. N/A See Narrative

The State made the following Motions:

1. Reconsideration

2.

The State offered the following items into evidence:

1. Motion for Reconsideration

2. Photos
The Defendant raised the following objections to the items that
the State sought to introduce into evidence:

1. State did not comply with Rule 4

2. State did not comply with Rule 29

3. Questions on who the prosecuting party should be

A summary of the Defendant's and State's positioﬁ‘ and the
Court’s ruling on the objection is attached.
The Defendant offered the following'items into the record:

1. N/A See Narrative




2.

Attached aré éépies of the items which are checked:
(X 1 Uniform Traffic Ticket
t[] ]Warrant Number
(O 1Jury List

{((J 1List of items offered into evidence, a summary
" of objections, and the Court’s rulings

(] 1Documents and exhibits put into the record
t[J 1copy of Chaingang Commitment
(K] 1The Notice of Appeal

(X ]Magistrate’s Response to Appeal

RESPECTFULLY SUBMITTED,

Date: 9/26/2014 , Benjamin A. Dow
Magistrate
216-A C. David Stone Rd.
Pickens, SC 29671
{864)898-5376

;

hal
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STATE OF SOUTH CAROLINA

C :'\": Ml ‘ﬂ’;'lﬁ—
i ol o7 D2URIN THE CIRCUIT COURT
COUNTY OF PICKENS | ccuiﬁ“ffff*Tr‘
SCUTH 00N

THE STATE,

0014-CP38 V204

VS MAGISTRATE'S RESPONSE

— s St

Kenny Ray Harzris, A : :
Address: , )

DEFENDANT )

ctootnnno-vctaotl000-.10----..)

Presiding Judge Benjamin A. Dow's response to Defendant's

,
Notice of Appeal: )

on 7/11/2014 the defendant was arrested and charged with

the criminal offense of CriminalvDomestic Vidience (COV) . Deputy

Chad Roper of the Pickens _County sheriff’s Office was the

arresting officer. When Deputy Roper made the arrest he issued a

uniform traffic ticket to the defendant advisiné nim of the

charge of CDV and his court date of 7/23/2614 at 10:00 am. This

court placed.the'date for the First Appearance Hearing on the

docket for the date and time the officer chose.

Oon 7/23/2014 at 10:00 am - the defendant and victim were

present ‘and waiting for the hearing to begin, however Deputy

Roper was not. The court proceeded to hear other cases that were

set for the same date and time. Between cases the court checked

to see if Deputy Roper was working and was detained on other

matters pertinent toO his duties. The court discovered _the

officer was_ not working that day and had not worked the previous

10



day or_ night. After completing hearings for other cases that

[y

were scheduled for the same date and time the court noticed

Deputy Roper still was not present. At approximately 10:43 am

the court had ng other choice than to dismiss the case due to no

prosecution. The defendant and his attorney, Steven Alexander,

were made aware of the decision as was the victim.

on 7/24/2014 the victim in this matter was referred to the

Clerk of Court’s Office by the Pickens County Sheriff’s Office

" Victim’s Services (PCSOVS) to file an appeal. The victim filed

the appeal with the Clerk of Court’s Office and the appeal was

served on my clerk on 7/25/2014.

Oon 8/4/2014 the Pickens County Sheriff’s Office along with

the aid of the solicitor’s Office filed with the Clerk of Court

a Motion for Reconsideration in reference to this matter.

Assistant Solicitor Sam Tooker then forwarded the Motion for

Reconsideration to me at my office later the same day.

The court reviewed the Motion to _Reconsider given in

reference' to this matter. The -motion stated the victim and

defendant were present for the First Appearance Hearing however

the officer was not present. Along with the motion that was

submitted to the court there were also pictures qf the victim

attached, that were said to have stemmed from the incident. The

pictures showed various injuries to the victim.

.on 8/18/2014 a hearing Was held for the Motion for

Reconsideration in_ this court at 10:00 am. Attending the hearing

11



for the State  was as folliows: Sam - Tooker, Deputy Chad Roper

(PCSO), Deputy Lee Gardo (PCSOVS), Sherry Holcombe (PCSOVS) and

the victim. There for the defense were as follows: John DedJdong

(Defendant’s Attorney) and Kenny Harris (Defendant). The court

heard arquments from both parties.

The state acknowledged that the officer was at fault for

not being present for the First Appearanée Hearing. The state

asked the court td reconsider reopening the case.

The defense argued that the Motion for Reconsideration was

not served on Mr. Steven Alexander. The defense referred to Rulé

4 and Rule 29 of Rules of Criminal .Procedure stating that the

defense was not served with the motion in writing. The defense

stated to the court that since Mr. Alexander was not served in

writing of the Motion for Reconsideration, the motion was not

pexrfected. The defense also made the arqument of guestioning who

the prosecuting agency was. The defense raised the issue that

the deputy was the initial prosecuting agent. They questioned

the fact that the solicitor’s office was now involved as the

prosecuting agent.

The stated then had the opportunity to respond to the

arguments raised by the defense. The stated argued the fact that

Rules 4 and 29 merely stated that a motion in writing be served

to the court to preserve the ten day window. The State stated

that by doing so they had preserved their rights to have the

arguments heard in open court. The State also addressed the

12



issue of who the prosecuting agency was. The state advised that

the Sheriff’s Office, the prosecuting officer and Attorney

General’s Office are all representatives of the State. The State

then asked the court to reconsider a prior ruling ‘in reference

to the case so_the case could be decided on the merits of the

case.

After the State had presented their case, the defense then

addresseq a statement by the Stafe which referred to the court:

being able to rule on the merits of the case. The defense raised

the issue of not knowing what the merits of the case were

because they bel1eved that Rule 4 and Rule 29 had not been met.

. They also earller made reference - to the only notice they

recelved about the hearing was a summons from the summary court.

After hearing the arguments the court rev1ewed the wordng

of Rule 4 and Rule 29, The court agreed with the State’s

arguments in that Rule 4 does not ‘'state The Motion for

Reconsideration must pbe served on the defense, since the motion

was made in a hearlng in open court. It is the court’s view that

on the Summary'Court Summons, it stated the hearing was for a

Motion for Reconsideration to reopen the case. It stated the

date, time, location and reasoning for the hearing. The State,

in open court, then made their reasons known why they were

asking for the court to reopen the case. They advised the

officer did not appear as - the reason for asking _for

Reconsideration.

13



In reference to Rule 29, the tenth day of the preservation

process fell on a saturday. The State served the court with the

. § [ 3 ﬁ . 3 I3 ‘u
Motion to Reconsider the following Monday keeping it within the

ten day window.

The State asked for the case to be reopened so it could be

judge on_the merits of the case. The defense raised the issue

that they did not know what the merits of the case were. The
—

court felt that discussing the merits of the case in this:

hearing were outside the scope of the hearing. The State was

asking for the case to pe reopened because the officer was_not

present for the first appearance. The court decided the actual

merits of the case should be decided in a first appearance

hearing or trial setting.

After deciding on the arguments presented, the court also

took into consideration the pictures that were attached to the

Motion to Reconsider. As 23 culmination of the arguments and also

the pictures the court ruled to reopen the case and the case to

be placed back on the docket. 1 recused myself from any further

hearings due to the fact I had heard information about the case

and also photographs from the case were attached to the Moticn

for Reconsideration. Since the time this Appeal was filed, the

defense has :equéSted a jury trial for the defendant. The date

and time for future hearings are yet to be determined.

RESPECTFULLY SUBMITTED,

14
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Benjamin A. Dow
Magistrate

216-A C. David Stone Rd.
Pickens, SC 29671

(864) 898-5376
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STATE OF SOUTH CAROLINA IN THE COURT O?'GENERAL SESSIONS

DEFENDANT.

)

)
COUNTY OF PICKENS ) Ticket: 32468FS

) PCSO Case: 2014-17622
THE STATE )

)

-VS- )
' ) MOTION FOR RECONSIDERATION

KENNY RAY HARRIS, ) ' :

)

)

NOW COMES THE STATE by and through its undersugned representative who would
respectfully show unto this Honorable Court the following:

1. The Defendant was scheduled for trial to be held on July 23, 2014.
2. On July 23", the Defendant and the Victim were present in Court.

a. The arresting officer, Chad Roper, failled to show for court, and the Honorable
Ben Dow, Pickens County Magistrate, dismissed the case.

. WHEREFORE THE STATE PRAYS that this Honorabie Coun issue its Order
reinstating this case for prosecution in the Magistrate Court of Pickens County, SC.

Respectfully submitted, .
S
\ . N
Samuel Barton Tooker
Thiteenth Judicial Circuit-Pickens County
214 East Main Street, B-120 -
Pickens, SC 29671

(864) 898-5910 FAX (864) 898-5586
SC Bar # 78999

Dated: £o7 '7/ \U{ 4/

Pickens, South Carolina

16



STATE OF SOUTH CAROLINA )

)  AFFIDAVIT
COUNTY OF PICKENS ) |

~

Personally appeared before me on this 30™ day of J uly, 2014, Deputy Chad Roper. who
on oath hereby deposes and states:

1. That the aftiant is a Deputy Sheriff with the Pickens County Sheriff's Office.

2. That on July 23, 2014, the affiant was due in Magistrate’s Court at 10:00 am, in
reference to Pickens County Sheriff’s Office case number 2014-17622. Both the
victim, ﬁ and the defendant, Kenny Ray Harris, were
present. Due to personal reasons, the affiant was late for this court appearance

and Pickens County Magistrate Ben Dow dismissed the case solely because the
affiant was not present.

N

The affiant now respectfully request that the Thirteenth Circuit Solicitor’s Office
file a Motion to Reconsider on behalf of the affiant and the victim.

P)

SWORN to and subscribed before

me on the iof Jue

Notary Public for Soug éarolma

My Commission expires: _ 057022073

17
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COUNTY OF PICKENS Ticket # 32468F3

MR- 1T

NQTICE OF APPEAL

!

)

}
STATE OF SOUTH CAROLINA, i
)

Respondent, )

V8. ’ )

)

KEXNY RAY HARRIS, )
)

)

)

Petitioner.

Kénny Ray Harris appeals to the Circuit Court, Court of
General Séssions; the Honorable Benjamin Dow’s order and ruling
from the bench of 8/18/2014 granting the State’s motion for
reconsideration reinstating the charge of criminal domest;c
viclence against the Petitioner. |

The Court at the Motion for Reconsideration ordered and
ruled that the charges against the Petitioner be reinstated
and for a first appearance to be reset. This wasa verbal order
and ruling and no written order was issued,

This appeal is based on the following:

The Respondent failed to comply wilh Rule 4 (a) of the South
Carolina‘Rules of Criminal Proce&ure. Petitioner was not
served or provided with any written matlon of affidavits from
the state, he and his attorney cnly received a Summary Court
Summons with a ‘hearing - date and time for a Motion fox
Reconsideration. This was received after the petitioners
charge of criminal domestic vi&lence 1°* offense was dismissed
at h;s first anpearanca in Magi strate Couxt by the Honcrable

Benjamin Dow when ;he appeared but :he p*osecut;ng office.

18
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“FaTled Vo appear. " PEEIEiSAer had ho WECLEen HOE46E OE WAL T
the State was requesting to bé reécor.gidered and nb written ot
actual notice of the bésis fdr the metion for reconéideration.
Thervefare the state failéd to comply with Rule 4(a) of the south
Carolina Rules of Criminal Procedure by not making the mbtion
in writing, falling to ’étate with particularity the grounds
‘therefor, and failing to set forth the relief or order sought.
There is further no legal basis for a “Motion for
Reconsicinz-ra;cion" under the South Carolina Rules of Criminal
Procedura under which the State can make such & motion.
Additionally there is no legal basgis for which the Court te
based its order and ruling oﬁ. The Court did notxmake any
specific ruliﬁgs and/cr findings or state any legal basis that
the order and ruling to reinstate the charges was made on.
Petitioner - requests the‘order ‘and ruling oif the
magistrate court be“' reversed and that the dismissal of the

Defendant’s charge of Criminal Domestic Violence be uphsld.

l&xander ;
for the Petitioner
PO Beox 618

Pickens, SC 29671
M{ (g $64-898~3208
Date: '
¢ d '

Othe_r Counsel of rscord:

Mr. Samoel Tooker
Attornay for Siate of Sou;h Carolina

19
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COUNTY OF PICKENS CLERK . agunaT Ticket # 32468FS

PICKENS COLMTY
STATE OF SOUTH CAROLSBBTH gLt

Ve -Pu\

-t

Respondent, . )  CERTIFICATE OF MAILING
V3, ‘ ) :
KENNY RAY HARRIS, | | o Alej!
vy Ra 388, FR T
Petitioner. )
P N N N R R R R A ) ) ’

This is to cestify that the undersigned did cause the NOTICE

OF APPEAL o be served upon the attorney for the Respondent and the
Presiding Judge for the Pickens Ccunty Magistrate Court by mailing
a copy of the same in an envelope addressed as shown below and
depositing same in the United States Post Office, with proper postage
affixed thereto, on the 2§ day of August, 2014

Mr. Samuel Tooker

pickens County Solicitors office

z14 £. Main Street B-220

‘Plckens, 8C 29571

The. Honorable Banjamin Dow

Pickens County Magistrate Judge

216 C. David Stone
Pickens, SC 29671

PO BOX 618 .

- PICKENS, ST 29671
Telepheone: (864) 898-3208
Fax: (864} 898- ~3408

20
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS

2014-CP-39-01209
STATE OF SOUTH CAROLINA,

)
)
)
)
)
) -
)
)
)
)
)
)
)

Plaintiff, ORDER
vVsS. .
=
KENNY RAY HARRIS, bl
wn O (o] -3
Soh 2
Defendant. SZx= L.

...................... ceeenens) == »

o 9L
TRIAL DATE: FEBRUARY 2, 2015 99 3
TRIAL JUDGE: 7 ALEXANDER MACAULAY CEE
PLAINTIFFS ATTORNEY: MITCHELL BYRD =430 ™
DEFENDANTS ATTORNEY: STEVEN ALEXANDER ;A

COURT REPORTER: CHERYL SMITH

This matter comes before the court by way of an appeal by
the Defendant from an order from the Honorable Benjamin Dow in
the Pickens County Magistrate Court reinstating the charge of

Criminal Domestic Violence first against the Defendant.

The
Court has_jﬁrisdiction over the parties and subject matter.

At the call of  the case the Plaintiff appeared
represented by its attorney Mitchell Byrd and the Defendant
appeared represented by his attorney Steven Alexander.

The Court makes the following findings of fact and

conclusions of law in this matter:

1) The Defendant’s charge of Criminal Domestic Violence

first offense under ticket # 32468FS was dismissed by the
Honorable Benjamin Dow at the firs;'trial date on July 23,
2014 when the Defendant appeared, the alleged victim appeared
but the arresting/investigaﬁing officer from the Pickens
\~b3
<Oy 01



C&unty Sheriff's Office failed tofappear.

2) A motion for reconsideration was held on August 18,
2014 before .Judge Dow following a motion filed by the
pPlaintiff on August 4, 2014. This motioﬁ was not served or
provided to the Defendant, who only received a summons to

appear. for the motion from the magistrate court on August 18, .

2014. ThHe particular grounds for the motion
: , {

as not set forth
in the summons. '

3) At the Auquét'18, 2014 motion for re;onsideration,
which was héld with no caurt reporter present only a tape
recorder, Judge Dow granted the pPlaintiff’s motion to
reconsidér and reinstated the charge stated above against the
Defendant. Defendant then filed this appeal requeSting Judge
Dow’s order of reinstatement by reversed.

4) The Plaintiff failed to comply with Rule 4(a) of the
South Carolina Rules of triminai Proéedure} The Defendant did
not receive written ﬁotice of the Pla&ntiff's ﬁotion as he was
not served'with the motion filed on August 4, 2014, and even .
if he héd been the motion filed is not in compliance as it
does.not state with particularity the grounds for the motion.
Further, the grounds even if stated with particularity at the
motion hearing on August 18, 2014 would not be sufficient to
comply with Rule 4(a) as there was no court reporter present
as required. |

5) Therefore Rule 4(a)'of the South Carolina Rules of
Criminal Procedufe’was not complied with. I find tﬁere was

IR | |
oWV : 22



not sufficient notice for the grounds of the motion, therefore
the magistrate court’s order reinstating the charge of
criminal domestic violence first offense under ticket #

32468FS is reversed and the charge is now dismissed.

~=
IT IS SO ORDERED, ADJUGED AND DECREED: ?..
. - w 2 ?_ 3
1) The magistrate court’s order reinstating 3]@ g‘la@
- m
: T
of criminal domestic violence first cffense unde%ﬁak t9
. Qe 2
32468FS is reversed and th now dlsmlsseq_l ce 3
L=g
£23 D
ALEXANDER MACAULAY D
CIRCUIT COURT JUDGE
. . we '
Date: ;[;&'; 21 AU - Certifiéd Copy
ftt P Ve
Clerk of Court
pickens County, SC
Dawcd
o

[
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~ STATE OF SOUTH CAROLINA - - oy H¥ THE COURT OF COMMON PLEAS

PICKENS COUNTY

SOUTH CARCLINA
COUNTY OF PICKENS THIRTEENTH JUDICIAL CIRCUIT
- State of South Carolina - | C.A. #2014-CP-39-01209
Respondent
Vs A
\
Kenny Ray Harris , B MOTION FOR RECONSIDERATION
' Appellant AND TO VACATE ORDER

TO THE APPELLANT AND HIS ATTORNEY STEVEN ALEXANDER

PLEASE TAKE NOTICE that on the tenth day hereafter or as soon as counsel
can be hezf‘rd the undersigned on behalf of the Respondeht will move and does
hereby move the Court for an order amehding and vacating its order dated
Fe'bruary 27, 2015 and received April 1, 2015 upon the followihg gréundg, to wit:
1. The Court did not have jurisdictidn to grant tﬁé Respondent’s appeal as the

oral order of the Magi'strate which is the subject of this appeal was

interlocutory and not éppealablé. State v Miller 289 S.C. '426, 346 S.E. 2d
705 (1986) (“We adh\eré .to our vliew that under § 14-3-330 (1976) a
criminal defendant may not Aappeal until after sentence has been
imposed.”) Lack of jurisdiction may be raised at any time.

2. The Court did not have jurisdiction to grant the Appeliant relief as Appellant
was not aggrieved by the Magistrate;s oral order reopening his case. State v

\
a,
v
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Looper S. C. Ct. Aop., Op. No. 5301 (ﬁled March 4, 2015). Appellant has
§hown no prejudice by reopentng hIS case and is in no different positioh
than he was wheh the case was lodged against him.

3. The Court should reconsider its ﬁndidg that the. particular‘grounds for the
motion were not set forth in the.summone. The summons recited that the
motion 'wae for reconsideration of the trial court’s dismissal of the case.
Any defect in the parttculerity of the summons was cured by oral argument
of the motlon in open court before the Maglstrate at the motion heanng

4, The Court should reconsrder its flndlng that the State s motlon to
reconsider was not in compliance with Rule 4 (a) as it does not state with
particularity the grounds for the motion. The State’s motron and
accompanymg affidavit by the arrestlr\g officer contained the requisite
particularity and any defect was cured by the summons and oral argument
of the motion before the Magistrate at the hearing on the motion which
hearing was electronicallt/ recorded.

5. The Court should reconsrder its fmdmg that the grounds for the State’s
motion to reconsider were not sufficient to ‘comply wnth Rule 4 (a) as there

. was no court reporter present as required. The Magistrate’s Return in this

case notes that the hearings in the trial court were electronically recorded.

25



Electronic recording is the equivalent of a ‘cpurt reportef in Magistrates'
courts in South. Carolina. See § 22-3-796. (".In‘ any cése‘ before any
‘magistrate in which a ‘ste}\ographer takes down the testimony or in wHich

~ testimony is e\e.ctronically recorded it need not be read over and signed by

the witnesses.”) State v Duncan 269 S.C. 510, 238 S.E. 2d 265 (1977) (“ The

» maglstrate s court is not a court of record...”) Court Repofters'are not
supplied by the State for Magistrate Court proceedmgs

6 The Court should reconsider and vacate its order reversing the Magistrate’s

oral ordgf reope.ning this case thereby c\iismissingthe charge of Criminal
Domestic Violence against the Abpellant as it was within _the. Magistrate’s
discrefién to reopen the case and any defect in the State’s motion to
reconsidér and reopen was cured by oral argument beforg ;che Magistrate
in compliance with Rule 4.

7. Dismissal of the charge‘ against Appellant was too 'harsh of a remedy for any

technical defect in the State’s motion to reconsider.

Date: April 2, 2015 ‘ - 4 Wm W

“ Mitchell Byrd.
Asst. Solicitor
Thirteenth Circuit
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COURT
STATE OF SOUTH CAROL%&EL‘%S cOUNTYIN THE COURT COMMON PLEAS
SOUTHICERC L iWAHIRTEENTH JUDICIAL CIRCUIT

COUNTY OF PICKENS )
)
State of South Carolina )
Appellant ) 2014-CP-39-01209
)
g .
Vs. ) CERTIFICATE OF SERVICE
)
Kenny Ray Harris )
Respondent )
' )
)
)

The unders1gned certifies that he has served upon opposing counsel for the
Defendant the State’s Motion to Reconsider and Vacate by depositing same in the United

States Mail, to the address listed below with sufficient postage affixed thereto, this 2nd
day of April, 2015:

StevenL. Alexander, Esq.
Box 618 :
Pickens SC 29671

Y nt Voort)

¢/ Mitchell Byrd
Assistant Solicitor, 13" Jdicial Circuit
305 E. North St., Suite 325
,, ‘ Greenville, SC 29601
: 864-467-8701 C -

mbyrd@greenvillecounty.org
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STATE OF SOUTH CAROLINAS APR 28 P 1 1gN THE COURT OF COMMON PLEAS

COUNTY OF PICKENS CLERK)OF GOURT  THIRTEENTH JUDICIAL CIRCUIT
PICKENS COUNTY A
STATE OF SOUTH CAROLINA,SQUTH ARGLINA

Respondent, )
' ) , ORDER
VS. ) o DENYING MOTION FOR RECONSIDERATION '
) AND TO VACATE ORDER -
KENNY: RAY HARRIS, )
) C.A. # 2014-CP-39-01209

" Appellant.
The Respdﬁdent, State of South Carolina ("State"), moved for an Order aménding and
vacating this Court's Order, dated February 27, 2015, reversing'the Magistrate Court's oral
ordér reinstating the charge against the Appellant ("Dgfendant") of Crin’ﬁnal Domestic Violence
First Offense under Uniform Traffic Ticket # 32468FS, which the Trial'Magistrate had previously
dismiss_ed at the first trial date, July, 23, 2014. These uncon{roverted_ facts, fo ‘which no
exception was taken by the State, are set.for_th in t-his' Court's "findings of fact and conclusions
of law" as follows: |

"1) The Defendant's charge of Criminal Domestic Violence first offense

under ticket # 32468FS was dismissed by the Honorable Benjamin Dow at the

first trial date on July 23, 2014 when the Defendant appeared, the alleged victim

appeared but the arresting/investigating officer from the Pickens County
Sheriff's Office failed to appear." (Emphasis supplied). '

2) A motion for reconsideration was held on August 18, 2014 before
Judge Dow following a motion filed by the [State] on August 4,2014.. .. .

3) At the August 18, 2014 motion for reconsideration, ... , Judge Dow
granted the {State's] motion to reconsider and reinstated the charge stated

above against the Defendant. The Defendant then filed this appeal requesting
Judge Dow's order of reinstatement by (sic) reversed."

Although the State argues various grounds, it asserts, inter alig, in its Motion for

Reconsideration and to Vacate Order, dated April 2, 2015, that:

1of4
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"3. The Court should reconsider its finding that the pa'i'ticular grounds
were not set forth in the summons. The summons recited that the motion was
for reconsideration of the trial court's dismissal of the case. Any defect in the
particularity of the summons was cured by oral argument of the motion in open
court before the Magistrate at the motion hearing.

4. .. . The State's motion and accompanying affidavit by the arresting
officer contained the requisite particularity and any defect was cured by the
summons and oral areument of the motion before the magistrate at the hearing
on the motion . .. . (Emphasis supplied).

These facts are uncontested, as reflected from a review of the entire record, and, therefore,

"the law of the case." Cf. State v. Branham, 392 S.C. 225, 708 S.E.2d 806 (2011). Nevertheless,

~

it is the crux of the State's argument that:

* ¥k *

6. The Court should reconsider and vacate its order reversing the
‘Magistrate's oral order reopening this case thereby dismissing the charge of
Criminal Domestic Violence against the Appellant (Defendant) as it was within
the Magistrate's discretion to reopen the case and any defect in_the State's
motion to reconsider and reopen was cured by oral argument before the
Magistrate . .. " (Emphasis supplied).

The Supreme Court held, in its ultimate decision in State v. Ramsay, 409 SC 206, 762

S.E.2d 15 (2014), affirming the dismissal of the Defendant's conviction for criminal domestic

violence for lack of jurisdiction by the Magistrate and Circuit Courts [the Supreme Court had

reversed and remanded the first appeal, 381 5.C. 375, 673' S.E.2d 428 (2009)] that:
" we hold that at the time of the crime, section 56-7-15 [of the So)uth Carolina Code

(2006)] required an officer to be present during the commission of a crime to validly issue a

‘ . 20f4
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uniform traffic ticket. Theréfore, the magistrate properly_dismissed thé CDV charge." 409 S.C.
at 213, 762 S.E. at 19.1

In the instant case, the State moves the "Court [to] reconsider and vacate its order
reversing the Magistrate's' oral ordef reopening \this case thereby dismissing the charge of
Criminal Domestic Violence against the [Defendant] as it was within ‘the Magistrate's

discretion to reopen the case and any defect in the State's motion to reconsider was cured by

oral argument before the Magistrate . . . M Supra (emphasis supplied). Nevertheless, the

uncontested "facts", as found b.y‘this Court in its Order, are that:

"1) The Defendant's charge of Criminal Domestic Violence firstvoffense."
under [uniform traffic] ticket # 32468FS was .dismissed by the Honorable
Benjamin Dow at the first trial date on July 23, 2014 when the Defendant
appeared, the alleged victim appeared but the arresting/investigating officer
from the Pickens County Sherriff's Office failed to appear."
it appears long recognized that: "The warraht having been dismissed by order of the

magistrate, there was no warrant in existence in that case to be amended, and the same could

not be revived by writing into the supporting affidavit the words which the magistrate, on his

own mation, inserted.” State v. ‘Dendy, 158 S.C. 15, 155 S.E. 150 (1930). Therefore, the

hearing on the State's "motion for reconsideration . . . held on August 18, 2014 hefore Judge
Dov;/ following a motion filed by the [State] on Augdst 4, 2014," came too late; the charge
against the Defendant had been dism{Ssed by‘order of the magistrate and there was no charge
to be reconsidered and cured. /bid. ‘The prejudice tp the defendant is axiomatie as to the

protections provided under our Constitutions of the United States and South Carolina that no

’

1 The Supreme Court noted that: "EN2. However, we clarify that the statute at issue has been revised. As of June

13, 2013, section 56-7-15(A) provides: ‘The uniform traffic ticket . ..may be used by law enforcement officers to

arrest a person for an offense that has been freshly committed or is committed in the presence of a low
enforcement officer'... ."

3ofé
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person shall "be su@ee%fgr(}becs@wffense to be twice put in jeopardy.” U.S. Const. Amend \Y
PICKENS COUNTY 6,470 (Ct.

and S.C. Const. Artglp8d. CHQ/,gy %unty v. Parabel, 378 S.C. 253, 260, 662 S.E.2d 46
App. 2008).2
Accordingly, the Defendant's Motion for Reconsideration and to Vacate Order, must be

DENIED, pursuant to Rule 59(e), SCRCP. >

AND, IT IS SO ORDERED.

%;g

ALEXANDER S. MACAULAY, Judge

Pickens, South Carolina
April 23, 2015

2 qverruled to the extent that Rule 74, SCRCP, has no application to cnmlnai appeals to the circuit court. State V.

Oxner 391 $.C. 132, 133, 705 S. E.2d 51, 52 (2011). -
¥ The Court, in its discretion, has determined this Motion on the filings, without oral argument, pursuant to Rule

59{(f), SCRCP.
40f4
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STATE
A VS,
KENNY RAY HARRIS

AUGUST 18, 2014
TIcKETfNo;: 32468FS

MOTION FOR RECONSIDERATION HEARING

>4

CANNON. COURT REPORTING.‘_
Certified Verbatim Reporters
Post office Box 2727
@reenvi11e, south- carolina 29602
864-298-0082 or 864-316-4918
caﬁnonrepbrtinQQCharter;net

ORIGINAL
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State vs Kenny Ray Harris

JUDGE DOW:

Today is August the 18th, 2014. I'm Judge Dow.

This is in reference to a hearing that was requested
by the state in reference to the motion for a new
trial. Just a little background on this. This was
scheduled to be heard -- this was a case that was
scheduled to be heard on July 23, 2014 at 10:00 a.m.
The Court waited until approximately 10:43; due to
no prosecution being present the case was dismissed.
This is in reference to the State versus Kenny Ray
Harris. At that time Mr. Harris was charged with
criminal domestic violence on ticket number 32468FS.

~ Since the state had requested a motion for a new

trial this is in reference to that. Representing
the State is Mr. Sam Tooker. For the defense is Mr.
John Delong. Mr. Tooker?

TOOKER:

A

Yes, sir, may it please the Court. So it's the
State's understanding fn this case thét officer chad
Roper was to be the, I guess, prosecuting authority
in this case and there was an initial hearing
scheduled and officer Rbper was not present in Court
after notification, and so the Court dismissed the
charge. while the victim was present and prepared

to proceed without a prosecuting agent the case

\

CANNON COURT REPORTING
864-298-0082
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State vs .K.e'nny Ray Harris

could not go‘forward and that's certainiy'within\
Your Honor's discretion.  The State-humb1y just
 comes before Your Honor and requests that the
charges be re1nstated and that the case be perm1tted
to proceed to tr1a1.»\We have provided Ypur Honor

" with an affidavit from the officer explaining why he
" could not be here. - And it's the State's request

that based on his affidavit and acknow]edgement in
his failure to fulfill his obligations that vour
Honor reinstate the charges and we be permitted*to

- 'proceed to trial on this case. That's the State's

request and we’ 1eave 1t 1n your hands S1r

JUDGE DOW:

okay. ‘Mr. Delong?
DEJONG: o |

Thank you, Ydhr'anor' may it p1ease the Court. I'm
at a tota] 1oss . The c11ent receives a summons
stat1ng that this is a mot1on for recons1derat1on
hear1ng7 And I,do not mean any disrespect to Your
Honor, but now Your Honor has filed it as a motion
for a new trial is how I understand it. The only

_ thing that I'm aware of -- alright, let me back up

just a Tittle bit. on the July 25th date, if that
was the date, indeed I think wr. Steven A1exander/ '

A:actua11y made an appearance with the defendant Mr.

" CANNON COURT REPORTING
 864-298-0082
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know is a Summary Court summons. The question now

JUDGE DOW:

State vs Kenny Ray Harrls

. ! .
Alexander had an emergency this morning; he could

not be here and asked me to cover this for him. . ‘
Nonetheless, Your Honor, be it a motion for a new

trial I think that is probably covered under Rule 29
subparagraph 8. The motion for a new tria] as I l
understand it would have to be based on after- l
discovered evidence. Now, after-discovered evidence
I would submit to the Court, if that's what I'm here
to argue, I don't know, because I've never seen a
copy of any motion or any affidavit -- which, let me
back up again. Not having seen aAcopy of the motion
or an affidavit or énything else that to my
knowledge was never served on Mr. Alexander, to my

knowledge it was never served on Mr. Harris, that

\ ,
being said, Your Honor, if it was never served then
it was never perfected. Now to me that would be

Tike an appeal, the appeal would have to be served
on the defendant or thé'deféndant's counsel to give

them notice. In this case all we got as far as I

that we come from'there, I don't know if I'm Tooking
at Rule 29, a motion for a new trial or a motion to J
reconsider -- | F

Alright, Mr. DeJong, let me stop you there.

CANNON COURT REPORTING
864-298-0082
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State vs Kenny Ray Harris

MR. DEJONG:
Yeah.

JUDGE DOW: ‘
That is entirely my fault. It is a motion for
reconsideration. |

MR. DEJONG: , | : \

- Alright.

JUDGE DOW: ~

That is what the document clearly states on it, it

is my fault in semantics and just -- ;o
MR. DEJONG: ‘
That's fine.
JUDGE DOW:

-- put it out there I guess you'd say.
MR. DEJONG: |
Because in my opinion there is a substantial --
JUDGE DOW: | |
very clear difference, yes, sir.
MR. DEJONG:
-~ difference (inaudib]e) whether we're ask --
whether the --
JUDGE DOW:
Yes, sir.
MR. DEJONG:

-- state is asking for a new trial or a motion to

- CANNON COURT REPORTING
: 864-298-0082
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State vs Kenny Ray Harrls

reconsider. That.having been said, since we are not
here now on a mdtioﬁ'for a new trial and Your Honor
may be able to educate me this morning. I went to
the Summary Court Bench Book, I could not f{nd
)anything'in specific in there with motions period
other than the'segmeht I found in the magistrate -~
the Summary Court Bench Book was they talk about
local rules, court rules and I think case law may
have been in there in precedénce. And not having
found that I can only then revert back to the rules
what I would consider in this case the Rules of
Ccriminal Procedure, and that I think comes under -
Rule 29 of the South Carolina Ru1es'of Criminal
Procedure. Your Honor can reéd as well as I can,
but in large part that says that these motions --
well, let me back up again.. Rule 4 is form of
motions, unless a motion is made during a hearing or
trial in open court with court réporter present, of
course we wouldn't have that here, sha11‘be made in
writing, shall state with particularity the grounds
therefore, shall set forth a relief or order sought.
The requirement of writing is fulfilled if the
motion is stated on a written notice of the hearing.
well, I would respectfully bring to the Court's:
attention that on the Notice of Hearing}'which is a

CANNON COURT REPORTING
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summons, there is no basis set forth in that at all.
And again, Your Honor, my position would be on a

‘motion itself as to Rule 4 and Rule 29, eSpecial]y-

Rule 4, that it would have to be in writing. And in
my opinion based upon the rule to be perfected would
have to be served on opposing counsel. The next
question that I would raise is, ahd this one becomes
even more fascinating, I know Mr. Tooker is here and
Mr. Tooker is with the solicitor's Ooffice. I can't
figure out in this case who the prosecuting
authority was or there seems to be some guestion as
to whether it was the officer or the Solicitor's
office. If it was‘indeed the_officér that was the
brosecuting authority then I think the officer wou'ld
have had to file the mqtion.'-I don't think at that
point in time if the officer was the prosecuting
authority the State was not the prosecuting
authority, I don'tAthink the State can come in after

the fact now and say we are_ the prosecuting
‘authority, we are going to file this motion. If

they were not the prosecuting agency then they're
not even a party to this action and we're not a
party to this action if that were the case. Now
there seems to be, and 1'11 be the first to admit
it, there seems to be some question about whether or

CANNON COURT REPORTING
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JUDGE DOW: : ’I
MR. TOOKER:

- address each in turn. The first with regards to

" State vs Kenny Ray Harris

not the Solicitor's Office is prosecuting or is not
prosecuting criminal domestic violence cases, I do
not know the answer to that question. I am sure we
can find out. My position is simply this, Your
Honor, that based on Rule 4 and in part Rule 29,
even if the notice to the Court shall we say for
purposes of argument was timely given, it was never
perfected as far as the defendant is concerned.

it spou1d be -- the motion should be dismissed on
that ground. Secondly, I get involved in the more
murky area and that is the prosecuting authqrity on
this case who then may bring or file this action and
if the State was not the prosecuting authority then

I don't think the State was a party to the action
and could not bring this particu1ar motion and I
wou1d also move that the motion be dismissed on that
grounds as well.

Alright. Mr. Tooker?
well, I guess, we've got two arguments here and 1'1

Rule 4 and Rule 29, my understanding of those rules

is -- the idea is you want to ensure that the time

~ CANNON COURT REPORTING
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tolls within that 10 day period of when the ruling
is made until the motion can.be heard. You ensure
the tolling by filing the written motion. - Now the
defendant is then afforded an opportunity to come to
Court to present his case or to, yoh‘know, oppose
the motion as made by the State and that's what the
notice that the defendant did, is it afforded him
notice of his hearing where he could come, hear the
State's arguments and then réspond. 'when Mr. DelJong
read Rule 4 I don't believe it said anything about
service of process. I mean Rule 4 just says that
you have to'--,if it's not a hearing done in open
court, which is what we're\doing right now, then to
perfect the record it has to be filed in writing to
the Court. 1In this case we filed in writing to the
Court to toll the 10 days until we could get in |
front of Your Honor and have oral arguments. Now
the second issue is the one that I th1nk is a 11tt1e
more <interesting inasmuch as the initial prosecuting
agent was the officer if the state is correct; is

- that correct?
JUDGE DOW:

That's correct, yes.

MR. TOOKER:

So, our‘office, I myself, got‘invoﬁved in this case

v
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after contacted -- being contacted by law
enforcement and requested to file a motion on behalf
of the State. Now, when Mr. DelJong says the State I
believe he refers to the prosecutor's office, I
mean, I think in reality the State is all
prosecution entities. I mean, you'Ve'got law
enforcement, you've got the Solicitor's office, you

~ have the Attorney General's office, they're all
- representatives of the State but in different forms.
- whether or not officer Roper would have had to file

the motion to perfect the motion for purposes of
this hearing, you khow, that's a Tittle more touchy
and I'm going to be candid inasmuch as I don't know
what the right answer is in that circumstance. I |
think in the interest of fairness and justice, I
mean, what we're here to do today is to ask Your
Honor to reconsider a prior ruling and we're asking
you to reconsider that prior ruling based on the
affidavit provided by the investigating and

prosecuting'officer. And so whether or not I myself

as a representative of the Solicitor's office or a

member of law enforcement needs to make the argument
I think no matter what as long as the argument is
presented to Your Honor, so Your Honor has the

ability to rule on the merits of the case that it's

CANNON COURT REPORTING
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1j within Your Honor's discretion as to whether or not
2 ‘you‘want to'grant the motion. So that's my peace.
3| MR. DEJONG:
4 If I may just respond briefly, not to the latter but:
5" to the former one, Mr. Tooker says we are}here to
6 argue the merits of the case. I don't know what
7 those merits are. I have no notice under Rule 4 or |
8 Rule 29 of what the State is saying. At this point
9 in time to'my_know1edge we have never been furnished
10 a copy of the affidavit. So certainly I cannot
11 argue it. Now Mr. Tooker says Rule 4 doesn't say
- 121 aﬁything about service(and‘I'11 be candid it H
13 doesn't, but I think under the 14th Amendment of due
14 process certainly we would be entitled a notice and
15 that notice under Rule 4 that the motion be served
16 on the defendant stating with clarity or whatever
17 the exact terminology of that rule is what the
18 - motion is. There's no way for me to come in and
19 : we're going to talk about justice and fairness that
20 sort of cuts two ways for the defendant to have to
21 .come in and argue a motion that he's not sure what
22 the grouhds of the motion are for. That again, with
23 no disrespect to the Court, is certainly not
24 fairness and justice. we are entitled to that
25 ~ notice. I submit we did not get the notice. I

CANNGN COURT REPORTING
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State vs Kenny Ray Harris
submit as a result that the motion was not perfected
timely and therefore again should be dismissed.
" Thank you, Your Honor. | ’

JUDGE DOW: |
Okay. If you "1 Just g1ve me -- excuse me for one
second I'11 be back with you. |

(OFF RECORD)

JUDGE -DOW:
After hear{ng both arguments today and also doing
some research back there, quick research, I am gding
to.open this back up and put it back on the docket
for starting over at square one. Because of, I
guess, to say my involvement in this case at this
_hearing and also the -other one I'm going to recuse
myself from any further hearings on this 50 that
there is not any appearaﬁce of partiality towards
one side or the other. And that will be the order

~~ of the Court. |

MR. DEJONG:
Thank you, Your Honor

MR. TOOKER |
Thank you, Sir.

CANNON COURT REPORTING
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. CERTIFICATE

I, the\undersigned, Jessica Antonucci, Netary Public
in and for thezstafe of south carolina do heréby certify
that: " ,

That the foregoing tapé was transcribed at the
request of mitchell Byrd, Esquire; . | |

A court reporter was not present at the proceed1ngs
and therefore cannot guarantee that every word of
testimony could be heard or that the speaking parties are
properly identified; |

I further certify that I am neither counsel nor
solicitor to any of the parties in said suit, nor
interested in the event of the cause.

In witness wherepf, I have hereunto set my hand and

seal this 4th day of June, 2015.

sica Antonuset " '
ary Puplic for Soutnh Carolina
Conm1551on exolres 7/20/2015
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PROCFEREDINGS

(WHEREUPON, Defendant's Exhibit No. 1 was marked for

identification.)

THE COURT: The next action is 2014-CP-39-1209, State
vs. Kenny Ray Harris. Mr. Byrd here on behalf of the
State, Mr. Alexander on behalf of the appellant.

MR. ALEXANDER: That's correct, Your anor.

THE COURT: Very good. o

All right, Mr. Alexander. .

MR. ALEXANDER: Thank you, Your Honor. If it pleases
the Court, this is an appeal from a criminal domestic
violence case against Mr. Harris. He was arrested, I
believe, on or about July 11, 2014. His first appearance
court date was scheduled per his bond documents. It may
have been written on his ticket or warrant, but I don't
have a copy of that with me. But it was definitely on his
bond documents as July 23, 2014,'at 10:00 a.m.

Mr. Harris appéared at this court appearance. The
prosecuting officer, the arresting officer, did not appear.
I believe the v1ctim appeared -- alleged victlm appeared.
And Judge Benjamin Dow, the Pickens County magistrate,
dismissed the case as a fesult against Mr. Harris.

Subsequent to that, I can't speak to what transpired
thind the scenes, but we received a summary court summoné,

which I have, the original I've handed up and ask that it
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be marked as, I guess, Defendant's Exhibit 1, which was
filed -- or signed, I should say, by Judge Dow on

August 7, 2014. And it just sfates -- and Your Honor can
see it -- that please be advised a motion for
reconsideration has been filed on the above case. Hearing
is scheduled on August 18, 2014, at 11 a.m. That's the
extent of written décumentation that we received regarding
any motion, any basis of any motion, any notice of any
court date. |

The hearing took place on August 18, 2014. I.was -
backing up, I was appointed to represent Mr. Harris; got
the file right around the original court date. Mr. Harris
went to it by himself because I could ﬁot be there and
basically was going to ask for a jury trial, but nobody
showed up and the judge dismissed it. Mr. -- I could not
be at the August 18th hearing either, and thn DeYoung, the
county public defender, appeared in my stead and
represented Mr. Harris at that hearing. So I still
represent Mr. Ha;ris.

The result of the August 18th hearing, which was held
before Judge Dow and a member from fhe —— an assistant
solicitor‘apbeared on behalf of the State at that’hearing,
And still, fherelwere no affidavits submitted, nothing in
writing. It was‘basically just attorney argument,'and the

judQe reinstated the charges against Mr. Harris for
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criminal domestic Qioleﬁce first offensé which are still
pending, and this appeal followed. |

It's our contention that there were severél things, I
guess, improper, for lack of a better word, that weren't
done properly in this case. And one being that pursuant to
Rule 4(a), as I've stated in my notice, as I'm sure Your
Honor read, South Carﬁlina'Ruleé of Criminal Procedure,
it's my submission that that was not compiied with, which I.
submit was required to be complied with.

THE COURT: In other words, this is the,only notice
you have, the summary court summons? ‘

MR. ALEXANDERQ That's correct, Your Honor. We
received pd‘written'notice. To my kndw;edge, there was‘no
actuél‘written motion filed with any clerk or magistrate's
office or anything by the State. |

Just as way of discussion with the Court, nop part of
the hearing, apparently it got dismissed. The officef
complained about it -- or somebody complained about it in.
the sheriff's office, and the judge set —-'séheduled this .
hearing, is pretty much what happened, to my knowledge. N
Theré was no written motion filed by anybod&, which I
submit is required pursuant to Rule 4(a). And so we
recei%ed no written motion as to any basis stating witﬁ
particularity the grounds for the motion, stating the

relief or order sought, which is required pursuant to that
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motion. We received nothing of that nature.

And beyond that, South Carolina-Rule of Criminal
Procedure Rule 29 has a time-limit requirement. Itfs a
poétﬁrial motion rule. Any posttrial motions have to be
filed within ten days. If the notice is the oniy fiiing
document, ;hat's beyond.ten days from the orig%na;_éourt
date. I would submit that was not -- that -- the timeline
was noé followéd. ,If you apply the magistrate's court rule
of Rule 19, which is a new trial —- motion for a new trial
that cénvbe’granted, that has a five-day requirement, which
was also not met. | |

At hearing, there was no written order from the
hearing. Judge Dow gaﬁe no legal basis as to why he was
reinstating the charges, he qdoted no statutes, no rulés.as
to anything that he was basing his reinstatement of these
charges on; did not make any specific rulings or findings
regarding that. So we pelieve the Court's ruling at. the
August 18th motion for reconsideration hearing should be
sef aside and the original dismissal from. the _

July 23, 2014,'hearingAdéte should be upheld and the case
should be dismissed, Your Honor.

THE COURT: All right. Mr. Byrd?

MR. BYRD: Thank you, Your Honor. Just a couple of
housekeeping items. The victim in this case, ]

{phonetic] - did appear on July 23rd, the original
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initial appearance date. The officer who issued the
ticket, however, did not appear. When the magistrate
dismissed the case, didn't take any testimony from anybody.
The victim, Ms. Mg, appealed. Her notice of appeal was
filed in 2014-CP-39-887. I point that out for the Court
because there may bé something in that file that adds
factual matter to the Court's decision in this case.

THE COURT: Has thaﬁ appeal been heard?

MR. BYRD: Judge Welmaker dismissed the appeal because
in the interim, the State filed a motion to reconsider.

His order is a short-form order that says, "Based upon the

State's motion to reconsider, I'm dismissing her appeal so

that the magistrate can hear the motion tokreconsider."
His order is in her file. I'm not sure if it's in this
file. |

THE COURT: No. 1It's not in this file.

MR. BYRD: Yes, sir. No. That's the reason I want to
point out that to connect all the dots here, you may need
to look af both files. But ---

THE COURT: Well, the other file was dismiséed.

MR. BYRD: Yes. 887 was dismissed by Judge Welmaker
once the State filed a motion to reconsider. His order
says that, that baséd upon-the motion to reconsider, I'm

dismissing the appeal so the magistrate can hear the

motion. And I think that'slimportant because -—-
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THE COURT: Who appeared at that hearing before Judge
Welmaker on behalf‘of the defendant?
| MR, ALEXANDER: Nobody, Your Honor.

MR. BYRD: I don't believe anybody did.

MR. ALEXANDER: We were never served, given any notiée
of any appeal by the alleged victim for that. So that is
the first I've ever heard there was an appeal filed by the
alleged victim. . . 'Q

MR. BYRD: Right.

THE COURT: Well, of course, if the defendant wasn't
there, then whatever the Court ruled on, he had no notice
of.

MR. BYRD: Correct. Appafently, at the initial
hearing, Mr. Harris was present and the purported victim,
- was present. The judge, however, ruled,
apparently -- again, no written order was issued. He ruled
‘'since the investigating offiéer was not present, the case
should be 'dismissecl. Ms. - im'médiately, tl_xe following
day, the 24th, went to the clerk's office and filed.a
noticé-of appeél in 887. |

Now, on August the 4th, the State filed a motion to
reconsider. The Court's return stateé.thaﬁ the motion was
filéd on the 4th, which i§ a Monday. The ten days ran on
Saturday. So the motion was filed within the ten-day

window.
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Now, counsel has alluded to fhree thingslwhich I would
just briefly like to discuss. He has alluded to Rule 4(a).
Rule 4(a) also states that the requirement of writing is
fulfilled if the motion is stated in a written notice of
the hearing of the motion. That was done by Judge Dow on
August the 7th, the notice of the hearing.“

THE COURT: Do you have the notice that sets forth the
grounds for the motion? © |

MR. BYRD: No, it does not.

THE COURT: Well, that's what that's referring to..

MR. BYRD: Agreeé upoh. But counsel omits a couple of
things that I think are important here.

THE COURT: Well, again, if you're relying on 4(a)
where it says that the motion is -- the requirement of
writing is fulfilled if the motion is stated in a written
notice of hearing, it's not just the time and place, but
what are the grounds. |

| MR. BYRD: Correct. Agreed.

THE COURT: And that'é why you have notice, notice of
grounds.

MR. BYRD: I agree completely. But ---

THE COURT: His notice -- excuse me. I don't want to
interrupt. I do want us all to understand the rules that

we abide by, just as the notice of appeal by the defendant

_sets forth the grounds, and I think that's what that notice
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requires. ‘
. MR. BYRD: I agree with’ you.

THE COURT: Ingother worde, you don't get around just
sending a notice,-é-“ | | 4‘ |

MR. BYRD: Correct.

THE COURT: --- a notice of time and place.

. MR. BYRD: Agreed. | | | '

Rule 37'of thelrulesﬁalso provides that\they shall

apply insofar as practicahle in.magistrates courts,

municipal courts and family courts to the extent they are

‘not 1nconSistent with the statutes and rules governing

those courts. So we have somewhat of a liberalvsystem in
the magistrates court, not.notice and rules don't apply.
But section --- | ‘
THE COURT: Except that this 4(a) is a written rule.

~ MR. BY?D:. No question about it. It has a conﬁlict,

however, with the statute, which I will note is 22-3-9- --

it's Section 22-3-1000, which states that‘except as

provided ‘in Section B, a motion for a new trial may not be

‘heard unless made w1th1n ten days., So the statute says

{
1

you've got to make your notice within ten -days.

Now, that occurred. The rule also eays that -- back

'to Rule 4(a), "An application to the Court for an order

shall be’ by motion which unless,made during a hearing or

trial." The magistrate s-return in this case clearly shows

.54




= W N

A O

10
11
12

(13

14
15
16
17
18
19
20
21
22
23
24
25

State vs. Kenny Ray Harris, 2/2/15 . 11

that the State made its motion during the hearing on the
18th after notice —--. written notice to the defendant.' I

admit that the notice did not comply with Rule 4, but the ,

. magistrate determined that the State had carried its burden

under Rule 4 at the heariﬁg»by oral motion. And the
magistrate'does go on to givé his rgasoning.' He clearly
saYs, "Here's why I'm doing this.™, ‘

THE CQURT£ You left something out, I think, because
it's talking about made ih‘qpen coﬁrt. '

'MR. BYRD: Yes, sir. : |

THE COURT: What's the néxt line?

'MR. BYRD: "Shall state with particularity." 1Is that
it? B ‘ N

THE COURT: No. I think I was looking "during'a
hearing or trial in open court" ---. h | ‘

MR. BYRD: "With a court reporter present.” Well, i
think --- ' B | ”

THE COURT: Was a court reporter‘present?

MR. BYRD: According to the magistrate, it was
eiectronically recorded. He says tbat in his re;urn.

THE COURT: That's not a court-feporter? That's not a
court repqrfer.

MR. BYRD: Correct. There's no quesfion ab§ut that.

I don't think . ---

THE COURT: So‘the motion was not made in accordance
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with the rule.

MR. BYRD: Again, if you make the determination that

' an electronic record is not equivalent, then you're right.‘

THE COURT: Well, I think our court reporter here
today would tell us that is éomething under consideration
in South Carolina,'that we go through a new method, whether
we would do that. But it hadn'ﬁ been adopted. The court
reporter is governed by .the same rules that étto:ne&s are
that binds that we have to abide by.

MR. BYRD: Agreed upon.

THE COURT: -Again, I dpn't,waﬁt to go too far because
I think this ig sort of a technicaiity, but yet it seems
that I don't find that the‘exceptioﬁ for 4(35 where it

says,’ "Shall be made in writing, shall state with

particularity the grounds therefor, and shall set forth the

relief or order sought," is not within a motion "which,
unless made during a hearing or trial in open court qith a
court ieporter present.” I don't find that you get ;n
exception to that. You fall within that. |

MR. BYRD: Yes, éir. I'm following you completely.
Our point is is that even if you take the position that
because there was no court reporter'presenﬁ, it still ---

THE COURT: I'm not taking a position at all. f'm
just saying that's what the rule requires. |

MR. BYRD: VYes, sir. Yes, sir. I just meant this is
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the appellant's =---
'THE COURT: That's Mr. Alexander's statement.

MR. BYRD: Yes, sir.

Rule 37 seems to contemplate that these rules apply
unless they are inconsistent with the statutes goverhing
the Court, and the statute doesn't make a requirgment of
the court reporter.

THE COURT: But the rules do. A

MR. BYRD: Yes, sir. But this statute was»enacted ——

THE COURT: And so the Rule 4(a) and it; exception
does not conflict with the statute that doesn't have one
when there is no statute.

MR. BYRD: Undérstand completely.

THE COURT: All right. So it does apply.

MR. BYRD: Well, again, this statute was enactéd
June 6, 2014. And so it's our position that the
Legislature intended for ‘this statute tb be the one
governing the magistrates.

THE COURT: But, again, it does not addresé‘the
question of a court reporter.

MR. BYRD: Our position is is that it does.

THE COURT: Don't -- it's not your position as much as
I just asked you very simply, does the statute address the
requirement of a court reporter?

MR. BYRD: No, sir, it does not.
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THE COURf: So it doesn't conflict with one that says
- or.with the rule that says it does require a court
reporter. |

MR. BYRD: Again, I understand what you're saying. I
don't want to beat a dead horse. . |

The biggest issue in the case, aside from the
technicalities, though, is that we have a defendant who is
charged with a fairly serious crime, criminélfdomestic |
violenge.‘ We have é_victim ﬁho,appeared for her hearing on
that case and was denied that opportunity to present her
testimony. She may have lost. The judge may have ruled
that she failed to carry the burden of proof, and
therefore, the case shquid be dismissed, the defendant
found not guilty. | |

But it's our position that she's at least entitled to
a day in court, and that's essentially what Judge Dow said.
I've heard all the arguments,VRule 4 and Rule 29 and the
technicalities. 1It's my Belief.that this case should be
heard. He even recused himself for fear that he might have
some knowledge of the facts of the case at that poinﬁ in
time. So we're here toda& just simply to say on behélf of
the victim and the State, we heed‘to have this case heard
on the merits sé'that it's resolved based on the truth and
justicé of the matter. -

THE COURT: Best evidence.
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MR. BYRD: That's our -=--

THE COURT: So -;—

MR. ALEXANDER: I wasn't trying to in;errupt.

THE COURT: . No. ?hat's just, again, the rules in
South Carolina are that only one speak at a time.

MR. ALEXANDER: Yeah. I was nbt goihg to speak to =---

THE COURT: I will recogﬁize Mr. Alexander.

MR. ALEXANDER: Thank you, Your Honor. And I
apologize} I sensed maybe Mr. Byrd was wrapping up, SO I
wasn't going to interrupt him. o

Two things, Your Honor. Not to reiterate evér&thing
already said, but I think Mr. Byrd said that the State
filed a motion on August 4, 2014. That may be. We've
never -- I would like to see what they filed. I have not
seen any written motion that was actually filed. They may
have, I don't know, sent a reﬁuest down or something, but
I'm not seeing any written‘motion filed. The only thing I
received was what we presented as the exhibit, Your Honor,
the summons.

And then the only other thing, in the criminal system,
when there's a court date, the defendant doesn't show -- if
Mr. Harris had not shown up, he more than certainly would
have been tried in his absence and more than likely found
gui;ty if the victim -- alleged victim had showed up to

testify, which she was there. The same applies for the
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State. The State is represented either by, as Your Honor
knows, an attorney or, in this case, a prosecutlng offlcer
to present the State's case for them and call the
witnesses. That person knew about the court date and chose
not to. show up. ‘And they should be —--

THE COURT:. When you say “chose, " you don't know what
the reason for not appearing.

MR. ALEXANDER: Right. WNothing has been presented to
us that there was some type of medical emérgency, and
nothiﬁg was presented .during anykof the hearings as to -
to my knowledge that the officer could not be there for
some reason that justified their absence.

But based on the evidence is that they knew about the
court ¢ate, and they were not there. And they should be
treated equally as the defendant should in that 7
circumstance, that they kpow if they don't show ﬁp, there
is a chance thét,the case could go forward in their
absence. | |

THE COURT: And the trial judge for whom the. trial was
to be held did rule at the time with the victim there that
the summons would be dismlssed.

MR. ALEXANDER: Yes, sir. He ruled that when there
was no representative for the State to present the case,
just in any court, call your case, there's nobody there to

call it.
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THE COURT: Are you telling me that the State can't be
pro se? Well, they ean,vbut tnrough a‘proseCuting officer.
In other words, not a -=-~ ) | |

MR.‘ALEXANDER-‘ Not a lawyer, but the officer needs to
be there. And the officer was not there to represent the
State and call the witnesses, and therefore, there were no‘
-- nothing to go forward. The judge dismissed the case,
and it should stand, Your Honor. You know, the timing,
things of this, you know, I'm not going to’argue too mucn
about. It's more -- other than we didn't receive any of
that. We certainly were not servedwwith any motion that
was filed on Rugust 4th{ Your Honor. |

THE COURT: All riéht. Mr. Byrd, anything else?

MR. BYRD: Just brieflf. And, again, I don't want to
belabor the po;nt, but’the magistrate dlsmissed the case r
before any testimony was offered There's no requirement
that I am aware of that the State have a prosecuting agency
at a magistrates court hearing. The officer may or may not
haye‘been a material witnese_in the case. No testimony wasv
taken. |

The point being, however, that when the State filed
its motion to reconsider, which the magistrate's return
shows that it was filed and copies it to the return, the

magistrate considered that affidavit from the arresting

officer and considered the'fact that. he didn't come. And
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his reasoning is in the return, that after hearing from the
State and hearing thélofficer;s éxcuse, I'm reopenihg the
case. Mr. DeYoung was at that. hearing. He clearly knew
what the motion to reconsider was. There's really no need
for the State to re-serxve a motion after it's been heard.
So the defendant was aware, and he made one point that
I'll take issue with. Had the State(gone forward at that
initial hearing, the defendaht could not have been tried
because his attorney was not present. So it cuts both wéys
in that sense. The judge couldn't go.forward with the case
at the 1nitial hearlng because counsel for the defendant
was not present along with the arresting officer. This is
a case that just needs to bg heard and resolved on its
merits. A ‘ .
MR. ALEXANDER: Your Honor, the only thing I would add
is to reiterate, you know, the -- I guess the grounds, yoﬁ'
krow. Certainly the reasen for the bharggs‘to'be '
reinstated were arqgued at the hearing on the 18th, but-thaﬁ'
doesg't get around the rule that it has to be made in ‘
writing. There was no court'reporter present, it has to bev
made in writing stating the grounds for it. |
THE COURT: All right. Let's do this. I'm loéking at
the return of the criminal appeal méde by the ﬁagistraté.
MR. ALEXANDER: Your Honor, I don't mean to interrupt,

but I was never served with that.:
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THE COURT: Benjamin A. Dow on -- well, it's filed
September 29, 2014. The reason I refer to it is becauée
there's been some discussion of whgthér electronic recorded
statements or record is enough'to satisfy the appeal )
notice. And I don't know. Do you have a copy of the
return?

' MR. BYRD: I do, Your Honor.
MR. ALEXANDBR: I do not, Your Honor. I‘was ﬁever

served.

THE COURT: Looking down at the appeal, it was filed

on 8/28/2014. The proceedings were -= you see that on the

first page.

MR. BYRD: I have what is a return to criminal appeal
in 1209, and in the bottom of the first page, it has |
nrecorded electronically.”

THE COURT: And what's underneath?

MR. EYRD: ACheck, recorded by a/court reporter.

THE COURT: Apparently it was that they do know what a
court reporter is in magistrate court.

MR. BYRD: Oh, no question about that. Anybody can
bring —-—-

THE COURT: Again, sir,:I know that. What I'm just
talking about is it conforms with the statute or the rule.

MR. BYRD: Yes, absolutely.

THE COURT: By the rules.
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MR. BYRD: I understand.

THE COURT: All right. Inasmuch as the Rule A(a) was
not complied with even in the notice here, I find,.again,
is there's not sufficient grounds to -- or at least the
jur;sdiction of it to be decided on reconsideration when
there's no notice, that -- no sufficient notice,'that it
must be reversed. Itlwould be buf back to where the
original trial judge placed it. '

MR. ALEXANDER: Thank you, Your Honor. Do I need to
draft an order, Your Honor? . |

THE COURT: Yes, sir. You will have to.

MR. ALEXANDER: Yes, sirx.

THE COURT: Good luck with it, thougﬁ; too.

MR. BYRD: Thank you, Your Honor.

MR. ALEXANDER: I will do that. I'll get it to Your
Honor. | | |

'

*kk#wkkkk*END OF TRANSCRIPT OF RECORD* ¥ % # ¥ ek &
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