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I, the undersigned Daphne D. Helms, official court
reporter for the Fifth Judicial Circuit of the State of South
Carolina, do hereby'cerpify that the foregoing is a true, .
aééurate; and completeAtranscript-of record of all the

proceedings had and evidence introduced in the trial of the

,céptiéged case, relative to appeal, in the circuit court for

-Richland County, South Carolina, on the 7th of  June, 2011.

I do further certify that I am neither of kin,

. counsel, nor interest to any party hereto.

August 3,. 2012

i

Dap.

hne D. Helms, court.reporter|
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. STATE OF SOUTH CAROLINA

. . ) IN THE COURT OF COMMON PLEAS -

COUNTY OF RICHLAND ) ' e 2 =

. : : o) o B o B

' STEPHEN SMALLS, 283971, ) 2005-CP-40-2393 '~ en &

Applicant, ) e O 5
| ) B R o P
. | v ) . CONSENT ORDER FORHEARNEE 2 ©F
THE STATE, ) ' TORECEIVE ADDITIONALTESTIBNY » %
' - Respondent. ) : . =N, L
- ) = F
’ l‘ﬂ

Counsel fm the: Apphcant in the ab ove ca.-ptmned ptév‘iousry ﬁled’a Motion actisn asktng that the

'Apphcant’s Post-Convictiort Relief action be scheduled for. a-de novo hearing.on the merits of. his

allegations as set forth in his Post-Conviction Relief Application. This matter was originally heard by the

- .Honorable James C. Williams, Jr., presndmg circuit court Judge At the conclusion of this hearing the

record was held open to enable Counsel for the Apphcant to review a file from the Fifth Circuit Solicitor’s
Office. Counsel diligently sought an opportunity to review the file in question over a period of many
months. Ultimately, Counsel was advised by email that the Fifth Circuit Solicitor’s Office did not have a
separate file concerning the witness in question. A copy of that email is attached as Attachment A. Judge
Williams was subsequently notified that Counsel had exhausted all reasonable efforts to review records

“from the Solicitor’s Office concerning what if any deals had been given to this witness in exchange for his
.cooperation: This Court is advised that this information was conveyed to Judge Williams either in person,
by phone, or-in an email. That communication was not documented in Post-Conviction Relief counsel’s

file. On October 21, 2010 Post-Conviction Rélief Counsel advised the Supreme Court of the status of this

'case following correspondence from the Court prompted by a letter they had received from.the client

regarding his Post-Conviction Relief action. Counsel’s letter to the Supreme Court was courtesy copied

1o Judge Williams: See Attachment B. A copy of the transcript of the Post-Conviction Rehef hearing is

attached hereto See, Attachment C

Judge Williams has now retired. He left the bench without havmg made a ruhng in thlS pendmg
Post-Conviction Relief matter. This-eese-has-been-transforred-to-me % tev—arn :
merits of the Applicant’s-eas¢- By previous motion the Apphcant has asked that hlS pendmg Post—
Conviction Relief Application be scheduled for a de novo hearing. At a subsequent. hearing counsel
withdrew the Applicant’s request for a de novo hearing, and requested instead that this casse be reconvened -
for additional testimony. The Apphcant was present for this proceeding. Given the fact that the Solicitor’s
Office was unable to produce adequate records conceming what if any preferential treatment a witness
was given in exchange for his cooperation, the Applicant asserts that the ends of justice would be best
served by the Court holding another hearing at which he will have the opportumty to be fully heard on the

"merits of his case. Since the Solicitor’s Office had no file concerning the witness in question, the
- Applicant submits- that-he should be. perrmtted to-present. testimony from individuals. involved in the

prosecution and defense of that witness in order to fairly resolve the question of whether he was denied
access to impeachment evidence clearly discoverable pursuant to Brady v, Marvland 373 U.S. 83 (1963)
and Giglio v. United States 405 U.S.-150 (1972) . Counsel for the Respondent has agreed that the record =
is incomplete, and that the Applicant is entitled to further pursue the issue at hand. Given all the facts in g4
this matter, this Court finds it necessary and appropriate to reconvene for further testimony and evidence
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relevant to the Applicant’s claims concermng this one issue.

Therefore the Applicant’s case is to be scheduled for further heanng b@fefe—me durmg the&)e? 7
tetm of Post-Conviction Relief proceedings in Richland County.everyhteh-l-ara-s6s heditedtepresid
_ . : P

IT IS SO ORDERED. ‘e -

) 7 ’ ~* Chief Administrative Judge
' & é; : © Fifth Judicial Circuit
This_/ X’Z’ day of § , 2011,
Columbia, SC | V .

e 17,
3 : T. Petrano ?/M ¢

Assistant Attorney General

Attorney for Apph_cant'
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" is 2005—CP-40~02393. .As ybu can tell from the'cdmmon pleas

The'éourt: Okay. CoE .
M%. Petrano: Mr. Stephen Smalls will be the next case,.
Your Honor.
The‘céurt: Okay:-
. Mr., Petrano: Your Honor, my iﬁtfbductién on thié case
will be rather atypical. Just give me a wmoment on.this.

 The Court: All right. .

.Mr. Petrano: Your Honor, may it please the Court? Thig|

Poteler

.number, it's a 2005 P.C.R. Judge, this case had went before

Judge Williams ‘approximately in 2007. The récord was held
open. This was before my time when I handled Fiftﬁ Circuit
P.C.R.'s, so I did not héndle that 2007 P.C.R.

Ygu have that transcriﬁt in your pécket.from that
hearing. That has the testimony of the two trial attorneys.
Ultimately, there was a motion for a de novo P.C.R. hearing
filed by the aéélicant on April 25, 2011.

Judge Lee ﬁltimétely assignéd‘it to Judge Barber. Judge
Barber then 5us£ said put it.Qﬁ the active docket'and, wellf

here we are, Judge. There's a couple of witnesses; none of

‘them are thé State's. And I would note that the victim in -

this case on my victim notification sheet, -according to the
§.C.D.C. printout, is a Mr. Eugene Green who I believe has

been-subpdenaed to be a witness here by the applicant. Thank

you, Jﬁdge{




10 .
11

12.

Q 13

14

15

16

17

18

19’

20

21

22

colloquy : ) 4

Ms. Shurling: That's correct, Your Honor. For the
record, I'm court-appointed counsel for. Stephen Smalls. Your
Honor, in the first post-conviction relief hearing which was

held before Judge Williams on July 31st, 2007, his post --

" his public defender, pardon me, Sheila Mims, testified that

she was aware as, this case was approaching trial, she and the
ég—defendént'—f I mean co—defé;se counsel, LaNelle Durant,
were aware that the State's.eyewitness. in this case, Mr.
Eugene-Green} had a pending charge for carjacking. However,
they_were told, according to their testimony as the trial was
beginning on the day of trial, that the carjacking charge had

already been dismissed.

As a result, they did not engage in any standafd Giglio

. impeachment with Mr. Green because they were undexr the

understanding, based on the notification from the solicitor's

office, that the charge had, in fact, been dismissed prior.to

. trial. Ms. Mims testified that she subsequently became aware

that the charge had, in fact, not been dismissed and was
dismissed the day following Mr. .Green's testimony against Mr.
Stephen Smalls.

Your Homor, at that-time we presented-testimony from
both defense attorﬁeys. We've attempted -- off the record we

had discussions with Judge Williams and former Assistant

.Solicitor Hood who had been the assigned prosecutor for

.Eugene Green to.discuss the case with him, and he was

507
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poténtially going to“testifyl "He  had not Ween' abile 0 see

the solicitor's file in the case, and I felt that based on

the testimoﬁy of Ms. Mims I needed to see the file in the
case, aﬁd"so I réquested'that the record be left opeh.

Mr. Hood énd I thén attempted to view the file in the
solicitor's‘office, and we were informed and I'm péréphrasing-
- but.generally Mr.“Hood, T bélieve; Wés informed that he
was' 0d 1:6h§¢r""éir‘i§1fbyed there and that herWould not-HEve” . F
access to thé file. I went to Judge Williams. We got an
order, Your Honor, that directed the Fifth Circuit
Solicitor's Office to aliOW'bpth M. Hood and-i to review the
case history file for EugeneAGréen,'

I subsequehtly received an e-mail from B.A. or Elizabeth|

. Levy, as we ail'knew hér'B.A;; that: she would have been happy’

to let me see the file and that she had located it and it was |

in her office. I then went to the solicitor's officé, and

unfortunately the file that she had was for a different Green

or the wrong‘charges or ‘something. It was not the file for l_

the charges at issue in this case.

Subsequently, I requested that she locate the file. AShe
was unable to do 80 and seﬁt mé an_e—maii which I Will
providelthe Court with a copy of in a moment;;'I asked her
for SOmething in writing”verifying tHat she had been ﬁnablé'f
to'ﬁdéatevthe-filewforﬁMr.“Eugeﬂe«Green.'

I have now served through the department of corrections
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a subpoena for Mr. Eugene Green. He is present in the
courtroom, and I would call him as a Qitness for the
applicant at this ;ime.

Mr. Petrano: And at this point asvaifqrmality, Your

Honor; we do.object. Your Honor,.I don't have the ability to

_.move to quash the indictment. or the subpoena for-Mr. Green
,beéause I was ﬁot,the fecipient) it was'obyiously Mr. Gpeen.
~ Hewever, Your Honor, page 415 of the record on abpeal -- it |
‘was,an.Anders record. on appeal, so it's thé entire

- transcript. Page 415 is the indictment.

Your Honor, Mr. Green is the victim -in this case, was

the victim that has been phrased -- classified.as an

" eyewitness, but. that was in his capacity as a victim. He got

a shotgun -pulled on him. Your Honor, -we do object to calling

the victim, and I probably should choose a better  word, but

Ait's_escaping me right now. I don't. want to say harassing

the viqtimzwbut, Your Honor, the victim should not be brought

. back after a trial to have to'testify at a P.C.R. That's all}.

I've got, Judge. He is the victim.

Ms. Shurling: Your Honor, two things. First, the State

was sent a copy of my-sﬁbpoena for Eugene Green. They were

on notice of it---
Mr. Qetréno:- Absolutely.

Ms. Shurling: ---prior to this proceeding. Secondly, I

-believe that a victim would have the right to object to

509
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testifying. I would-ask -thatvthe Gmuft-queétion Mrv '@keent
I believe that if he desires to waive any objection that he

would have the right to raise with regard to testifying; I

also believe that - where -- on the waique issues in'thie case

where there is a question about Mr. Green himself having

pending criminal charges which would have been the.subject_of
lappropriate‘impeaChment under Giglio and its progeny“th&twthe7'

[ due proéess rights and gixth Amendment rights of" my cllent

would overrlde any cons1deratlon ralsed by the respondent

particularly where Mr. Green is willing and able to waive any |

objectlon that he would have to testifying.

The Court: All'right. ' Green was the victim in the

case. I, of course, haven't read the transcript at this

point. It wouldn't take wme but, you know, three minutes to. -

" yead it but...

. Shurling: Well, Your Honor, actually Bojangles' was

. the victim, and he was an employee of Bojangles'.

The Court: Well, if the State had the subpoena and they| °

did not move to quash it, you can call him.

Ms. Shurling: Thank you, Your HOnox. At”this.time——-

i

The Court: And that he has certain-tights.that“l'll

advise him.

Ms. Shurling: Thank you, Your Honor ~I,céll'Mr. Engene

.Green to the:stand,. Your Honorrm

Eugene Green, having been duly sworn, -testified as
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. been what's called subpoenaed. Do you understand that?

. took place a long time ago. Normally we hear these things-
. within a year or two of them having happened, but this
happened way back there and I know nothing of what transpired

'other than Mr. Smalls was found guilty and received a

.employee of Bojangles' at the time?

A. Yes, sgir.

follows:

Examination by the Court

o

Q. Mr. Green, you're not really here voluntarily. You've

A. Yes, sir.
Q. And then I take it there was an order of tranmsport
issued - I haven't seen it - to have S.C.D.C. bring you here,

and here you are. This is a post-conviction proceeding that

sentence of armed robbéry. I take it now that it occurred at

Bojangles' or somewhere like that. You apparently were an

Q. And you testifiea during the trial?

A. Yes, sir.

Q. The trial has been gone. You don't have<t§ testify if
you don't wagt_ﬁo'is the bottpm line. Are you Willing to
testif??"

A. Yes, sir.

Q. All right.

A. I didn't want to then. I didn't want -- I didn't even

want to have nothing to do with it.

511
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0. But you don't have toé testify if you don't want €6 “is’
‘the bottom line.
A,  No, no./ I‘am.

Direct Examination

By Mr. Shurling:
Q. Mr. Green, the question is whether or not you are

willing to testify here today--- -

3 ‘l:K; : v'_n”i‘.’léua.h.. p N I ....\1_,..‘...4. . R s Tea ALt e et
. ---not whether or not you wanted to testify at trial..

I said, "Yeah."
Here you will testify.

‘Yeah.

°o o PO

;" Okay. Thank you.

The Court: 'Ali right.
By Ms. Shurliﬁg:
Q. Mr. Green, do you recall being asked by the Fifth
Circuit Solicitor's Office to be in a witness in thé case
against Stephen Smails?
‘Yés, ma'am.
. and at the time did you havé a pending chargé—-~
Yes, ma'am.
---for cérjacking?

Yeah.

© p o ¥ O ¥

At some pbintwinutime were you brought' to this

courthouse for meetings with the prosecutor 'in the Stephen -
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Smallst case?

A. - Yes, ma'am.. I Qas bréught up here twice. -

Q. Were you asked to be é coopefating witness and.testify ’
against Mr. Smalls?-

.A. Yes, ma’'am. .

Q. And what did you tell the State?

JA. I didn't want anything to do with it, and it was like I

- would have to go -- they was going to. send me to go take a

polygraph test. If I -- if I failed the polygraph test, .then

the charge still was.going to be.. So I kept telling them I
didn't want anything to do with it. I went and took the
polygraph test, and Investigator Pierce told me -- they said
I ﬁailed the polygraph test for every question. So
Invest%gator Pierce told me that he don't know why.the
solicitor was still -- why the charge wasn't dismissed
because he had already talked to the victim and the victim
had already -- had told him what had happened. He said that'
the charge -- he had already let them know to dismiss the
chafge against- me.

So they brought me back up here again the next day, anq
I-talked to thaﬁ man oVer-there,‘Pascoe,-back there in the
back, and he was like if I -- you know what I'm saying? They
.were going to subpoena me to come to court, so I didn't -- I

didn't want anything to do with it. He was like.if I didn't

come -- you know, if I didn't come, you know, to(participatei'
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' the consequence of not---

in the trial that my charge wasn't going to go*iﬁ@%hére;#”I;
didn't want anything to do with it.
' The Court: He's hot answering your specific question;

By Ms. Shurling: o ' o : v

Q. When you told Mr. Pascoe, I believe you said---
A. Yes, ma'am.
Q. _---is who you'wereftaiking'to, that you did not want to-

“| testify in My, Btéphen Smallsr ase; -what did fie Say"would bs |

ro

A. - My charge wasn't going to go anywhere.
Q. Your charge wasn't going to go'anywhere?

A. ° Yeah. Like I still was going to be“charged-With the

charge.

Q. 80 as of the timé of your testimony, you thought you

still had ‘the pending charge---

A. Yes, ma'am.
Q. ---of carjacking.
A. Yes, ma'am.

Q. Now, at your trial nobody -- I mean, pardon me, at -

' Stephen Smalls' trial nobody asked you anything about having
a pending charge for carjacking, did they?
1A, No, ma'am.

0. Nobody asked ybu if“that charge had_&ﬁything}toﬂdo with! |

why you were testifying.

"A. No, ma'am. -

In
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Eugene Green - direct exam by Ms. Shurling

Q. Now, you were asked about whether you'd been in trouble

once before about being in possession of a stolen vehicle.

' A Yeah.
Q. Do you remember that?
A. Yep.
Q. That's a different charge, isn!tAit?

" A. Yeah.

Q. Okay. In fact, your record reflects that you had a

.éhargelfor unlawful possession of a stolen vehicle back in

. about 2000, well before thig case.

A. Yes, ma'am.

Q. So the only prior judgment that you were asked about was

-one that had been disposed of long before this and that no

questions were put.to you at all concerning that carjacking

charge.

‘A, No, ma'am.

Q. Okay. After you testified for the State in Stephen
Smalls' case, did anytliing else ever happen.on that
carjacking charge?

A. No, ma'am. They never notified me of nothing, never

"said nothing else to me.

Q. Were you ever notified that the charge was dismissed?
A. No, ma'am. I was never called for roll call or nothing.
Q. Now, you were in jail for a. little while after you were

arrested.on that carjacking charge, weren't you?
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Eugene Green - direct exam by Ms. Shurlipg ) ' 4 13

A, It was like right -- like right -- like right before it,

%VA, T stayed ih,” yeah CEBYE AwHiTe.

Q. | And you wexre released on appeal on a P.R. bond? Is that

correct?

A. A P.R. bond.

Q. And how long before the Stephen Smalls' trlal were you

released on a P.R. bond?

A. Like a couple of days before, something'iike.that{

‘oL o 4 -

Q. ~ Okay.

.

something like that. I know it was real close. It was like

days.

Q. What was your undefstanding of who had---

A. He wae'telling me how to dress and everything. He was

telling me how to dress. Don't come with no jeans on looking

like I'm in the streets and this and that. I just want the

truth to be known_because I didn't want anything to do with -
it, and that man over there, the way that he had talked to

me, he was telling ﬁebhow to-dress,”you knoW; how to'look‘—4",
you know, don't come up in a here looking like I'm from the
streets ana;_you know, dress présentable._ Weaf a shirt and

pants and all this, YOu know.

Q. Mr.'Green, I understand'that"you're a little ekcited and

-- but 1f you can help me remember - - that nice lady 51tt1ng

?be51de you has got to write down ewvery word that's sald in

the courtroom, and if you and I get to talklng over each
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Eugene Green - direct exam by Ms. Shurling 14

other, it makes it hard for her to do her job. Okay? When

-you had the conversation with I believe you said. Detective

Pierce? .

.A;: ¥es, ma'am. - . o e

Q. Was he the officer that arrested you on the carjacking
" charge? a
, A._. He was the one that arrestea me;-yes, ma'am.

Q. And was he the officer that transported you to and.from-

the polygraph test?

A. Yeah, hé took me there and brought me back.

Q. And brought'ydu back.

A.. Yeah.

Q. The conversation that you relayed a moment ago about

what he said took place on the way back from the pplygraph—é-=.

A, On the way back -- we was on the interstate, coming down

the interstate right there by DPecker Boulevard, like coming -

' down the back way.

Q.  Okay.
A. Coming back.

Q. - Now, I understand what you say Detective Pierce said.

And, by the way, you don't know whether his name is spelled

P-I-E or P-E-A-R-C-E, do.you?
A. I think it's spelled with a'¢. P -- P-E-A -- P-I-E-C-R
or something like that. -

Q. Thank you. When that conversation took .place, you say
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.Eugene Green - cross-exam by Mr. Petrano . j' 15

oy M. Shurlibsig ™o am 5 TE, L e e

that the officer had already detérmined that you.shouldn't-he
charged in that catjacking;
A.: Yeahﬂ He '‘said he had.notifieda--
4-Mr. Petrano: Objeét'to hearsay.

The Court: Yeah; it is,.but you've already covered
enough‘with'him, haVeﬁ}t you?
Q. Okay. At the time that-you testified at tﬁe Stephen
Smalls' proceeding, who did you unde;stand had the authority
to decide -- ultimately decide.whether or not-ﬁhose carjaék
- that'carjacking‘charge'against‘yoﬁ went forward or.didﬁ‘t'
.go‘fbrward? |
A. ‘-That man over there, David Pascoe.:
Q. .So the fact that'éhe offiéer had -had a'éénversation with
you ‘did not assuaée your worry;about that.carjacking charge.
A. No, ma'am.

Ms. Shufling: Thank you. No further questiohs.

Cross-Examination,

By Mr. Petrano:
Q. I saw you sitting in the jury box talking to the

applicant. Ts that true?

Q. What were you guys talking about?

A.  Nothing.

-¥hat based on' bhat donersaticn it’ wasyour unddrstanding™ o |

~y :

A Yeah. = | .- o . SRR S
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Eugene Green - cross-exam by Mr. Petrano 16
Q. Nothing at all. Just the weather? Baseball?

A, We wasn't talking about nothing..

Q. 'You weren't discﬁssing this case?

a. No.

Q. You weren't discussing.the testimony that you gave?

A. No.

Q. You weren't discussing the testimony you were about to
give.- |

‘A.  No.

Q. Have you spoken to the applicant's attorney before?

Ms. Shurling: That's me.

The Witness: ' Yeah, I talked to her yesterday.

By Mr. Petrano:

Q
A
Q.
A
Q

What did she say?
What you mean what she say?

What did she tell you?

" She was talking about -- we was talking about the case.

What did she tell you, -if you recall, -sixr? If you don't

recall it, you don't recall it.

I can't really remember.

Did she tell you what was going to happen. here today?
No, she didn't tell me what was going to happen today.
She did not. Did she ﬁention~—¥

I mean---

I'm sorry.

—_— |

O
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Eugene Green —Agross—exam'by'Mr. Petrano S ; 17
.i: A. I knwa-—wIwkndwﬁ%ﬁwas;béing%subpoenaedJto*comé“here.
2 Q. Did. she mention Mr.‘émalisf
"3 | A. Her client?
4 | Q. Yes.
5 A. Yeah.
6 Q. Okay. What did she tell you about Mr. Smalls?
7 | A. She was’saying that I was coming back to court, to be
§7]] subpoenaed to coﬁe bidek. It was going up.for a P.C.R. f
;9ﬁ Q. Did she ask you any questioﬁs about the carjacking
10 charge?
11, A.  Yeah.
iz Q. 'What'did she ask you?
i3 A. Everything she just talked about.
14?' 0. Okay. -Anything else?
15 A No.
16 Q. Okay.
17 Ms. Shurling: Mr. Green, When’I came- ~ -
18" The Court: He's mot through.
19 Ms. Shﬁrlingr Oh, I'm sorry. T thought you said you
ﬁere through. I apologize.
-.21. By Mr. Petrano: | |
22 Q. Do you remember téStifyingzatnthe trial against Mx.
23 7 Sma'lls?. | |
24 A.. Yeah.
25 Q. bid he pull a shotgun on you?
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Eugene Green - redirect exam by Ms. Shurling 18
‘A. Can I be honest with you?

Q. Please do, sir.

A. It was dark; you know what I'm saying? It was dark. I

. just know when the investigator came down there he had a --

he had some pictures.

Q. I'm sorry. Are you done?

A. Nah. Go ahead.

‘Q. Do you remember yéuf testimony at the trxial?

'A._ Yeah. |

1Q. Do you remember that you testified at the trial that yOu;

recognized Mr. Smalls and that he held a shotgun on-you for a

moment?

A.. I pointed him out in a picture.

0. And yet I believe you pointed him out in court;:is that
cofreét? | -

A, Yeah.

0. And you said thét he pulléd a shotgun on you. Excuse

me. Nothing further.

Redirect Examination

' By Ms. Shurling:

Q. My apologies for interrupting Mr. Petrano. I'll turn my

hearing aid up; I misunderstocd him.- Mr. Greeﬂ, when I came
to see you yesterday -did I make ‘it clear to you first. thing-
that I was the lawyex representing Stephen Smalls?

A. Yeah. -
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. Q.  And did I tell you that you had an“abaslute right not: to |

talk to me if you didn't want to?
A. Yeah. That's the first thing you said.

Q. Did I also ask you if you were.currently“represented'by3'

. a lawyer?

A Yeah, you asked me all that.

Q. And what did I tell you I'd have to do if- you had a

2 lawyer° : L el
A, I can't remember.
Q. ' Do you remember me telling you that if you were

represented by counsel I'd have to go through your lawyer to

ask for permission---

A, Yeah.
Q. ---to talk to you?
A. Yeah.

Q. And YOu told me you don't currently have a lawyer. 1Isg
that correct?

A. . Yeah.

1 o. Okay. And I belleve that one of the very first

questlons I asked you was when you became aware that your

carjacklng charge had been dlsmlssed Fair?

A. Yeah.

Q.  And you'tpld me you'd-neveribeen notified that it was
dismissedu- |

A, I never was.
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Eugene Green - redirect exam by Ms. Shurling . 20

Q. Okay. Now, I asked you a lot of questions yesterday.

- Were the questions I asked you yesterday any different from

the questions that I asked you in court today?

A, No, ma'am.
Q. Did I at any time_yesterdéy tell you what to say in

court today?

A. No, ma'am.

Q.  Did I tell you how to answer questions?

A. No,. ma'am.

0. Did I feed you any information concerning this- case and

sugéest that you work it into your testimony?.

A. No, ma'am.

Q. Did I advise you thé;.based on my, reading of thé
documents on file with the clerk of court's office-thét the
carjacking chargé had been dismissed without prejudice?

A. Yes, ma'am.

0. and that that meant that there was always the

possibility the solicitor's office could try to bring it back

up latexr?

A. Yes, ma'am.
0. So I told you all that, didm't I?

A. Yes, ma'am.

. Q. .Okay. And I wmade it very clear -to you.that despite the .

fact that I'd subpoenaed you that yoﬁ didn't have to talk to

me and .that you didn't have ﬁo testify.
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,.}.xf_y (-

1 0. So you kné%ithat“%hen'yﬁu %éﬁe"ﬁfviﬁﬁ‘thi@fte§gim0nyi"

A
Q. Correct?
A. 'Yes, ma'‘am.

‘Q. I believe I even told you that the prosecutors both in

your case and in Mr. Smalls' case were likely to be here
today, didn't I?

A. Yes, ma‘am.

-

that you were llkely to be hav1ng to give it in the courtroom

with those gentlemen here

CA. Yes, ma'am.

Q. Would you have testified in the case against Stephen '

Smalls if you had not been told that .your carjacklng charge

would not———
A. No.
Q. ---be dismissed if you didnt't---

A. Because I didn't want anything to'do with it.

Q. And were you afraid of the State prosecuting you for

carjacking?
A, Yep.
Q. Carjacklng is a pretty serious charge,.isﬂ't ite

A.  Yeah. They say it carries 25 years.
Mr. Petrano: Yédr Hdhor,’we‘relgeiﬁgiw5§toutéiae the
recoxrd.

The Court: Yeah, we're way beyond all that. That's--~
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Ms. Shurling: Thank you, Your Honor. No further
guestions.
The Court: You can step down.

Ms. Shurling: A moment's'indulgence, Your Honor. One:

“moment, Ydur Honor. Your Honor, in light of the testimony

that was introduced a moment ago,. I believe in the interest -

of a complete record I would move to introduce. a copy of the

"S.L.E.D. prior record report for Eugene Green for the purpose

of demonstrating that the prior offense for being in
pqssessiqn-of a stolen vehicle that was the subject of
discussion, cross-examination at trial, was an earlier

charge, not the charge at issue hefe today, and I would move.

to ihtro@uce this as Applicant's’1.

yr. Petréno: Your Hohor, I object as ﬁo relevance. The
argue suffices without éhe‘S.L.E.D. repoxt which was;——'

The Court: Yeah, I take that as a given. He was
‘questioned abouﬁ that during the trial, and it was not this
case. We understand that.

Ms. Shurling: Your Honor, I would object, fof the
record, to not being allowed to document;tﬁe fact that they
were not the same charges---

.The Cou#t: It doesn't matter, Ms. Shurling. Once I
‘rule--- |
Ms. Shurling: Thank you.

The Court: You've been in front of me enough to know to
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sit adn. Move on Fd sométhifiy elss.

" zecordd.

L'

Ms. Shurling: Your'Hdnor, we would note for the record

I don't believe it came out in the procedural histoxy covered

by the State that-uitimately there was a consent motion,
pardon me, a consent order for this heafing here today which.

was entered with the State and filed. That's part of the

procedural history and will be part of the clerk of court's’

L o apm e et D e e

The Court: Okay. You can put that in.

Ms. Sﬁurling: I.did'reference, Yoﬁr Honof, thét I
requesﬁédTSomething in writing-frbm the ﬁifth Circuit 
Solicitor's Office to ddcument that the?'did not have é‘filé
for Eugene Green, and I receivéd back from»Eliiabeth Leﬁy;on.

February 20th, 2009, the simple e-mail: "We have checked .

"archives and do not have this file."

Mr. Pétrano: No objéctiOn.

The Court: Okay.

Ms. Shurling: I move to introduce that as Applicént‘s
Number'1.  |

Mr. Petrano: That's number 1?

Ms. Shurling: I pelieve that would be number 1.

Mr. Petrano: Okay. Thank yoﬁ;  I'm sorfy. I just
wanted to make sure. .

Ms. Shu:ling: And I'll Qet you a copy'of Ehat7‘Mr.

Petrano.
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Mr. Petrano: Thank you, ma'am.

Ms. Shurling: A moment's indulgencg, Your Honori

(Plaintiff's Exhibit 1 was received in evidence. An
of f-the-record discﬁssion takes place>between Ms. Shurling
and Mr. Smalls.)

Ms. Shurling: Your Honor, the applicant would have no
further witnesses.

Mr. Petrano: .Your Honor, may I just have a moment?

The Court: All right. Now, of course, I haven't:read
all these documents which, as you know, won't téke me long to
read, but Judge Williams continued it for a mere 60 days té .
keep the recordAopen. Yoﬁ.stated that's why it took so long,
but we left thg record open ér he.did for the purpose of, as
I understood it, letting Mr. Pascoe and Mr. Hood testify, as
i read the last couple of pages, wﬁich you don't need that
testimony is what yoﬁ're saying.

. Ms. shurling: Your Honor, it's my underStandihg'that'
they .were going to be called as witnesses for the  State. :If
they're not,-Igll call then.

The Court: I'm not asking that they be called. I mean,
you just said.yﬁu—~— ‘

Mf. Petrano: I did not -subpoena them,- Your Honor, and
that was why I wanted a ﬁoment.to discuss the matter. with
them before I restedu3 |

The Court;' Okay. All right. That'slfine;
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them or not call them.

e

Ms. Shurling: Your Hotfor;” 1if Wé“could#HaVé“thaE'brief?‘
recess to alléew him to talk to them. If he's not going tQ,
call them, I will.

Mr. Petrano: He's not---

The Court: I'm not pushing that they be called. I'm

oonly saying--~-

Mr. Petrano: I believe she's rested.

[

'.mhéhcourtb'-Y&ﬁ?haveiﬁéstéaj{§O'it‘s'up”t65ﬁim £6 call

Mr. Petrano: We have no additional witnesses, Judge.
The Court: All right;
Ms: Shurling: Thank you, Your Honor.

The Court: So what is it y'all want me to do? The best

.I can?

Ms. Shurling: Your Honor; the record before the Court

in the form of the previous testimcony of the public defenders

| in this case confirms that they dicdl not engage in appropriate

- impeachment of Mr. Eugeneé Green because. they were notified by

the prosecution that the pending?carﬁaCking chafge against

Mr. Green had beéen -dropped before the trial.”rThey testified |

that they subsequently found out that the chérge had, in
fact, not been dropped, .and we've presented documentation of
the previous proceeding documenting that the charge was, in

fact, not dropped until the day afiter Mri Green-presented

.| testimony on behalf of the State in this case.
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We have now presented testimony .from Mr. Green'thatfhe
testified in this case because he was told that his pending -
charge for carjacking wasn't going to-go_away,.wasn't going

to go anywhere unless he testified. And it .is equally clear,

-~

even if you don't take his testimony into account, that

‘defense cgunbel would have exercised their right on. behalf:of

Mr; Smailé to impeach the crédibilipy of Mr. Eugene' Green
based on the fact that he had,-if not a .deal in his pending

case, certainly the hope of ingratiating himself to the State

and getting some sort of benefit from testifying for the

prosecution.
That type of standard Giglio cross-examination would

have been engaged in in this.éase~had the'publié defendex

“been aware that the darjacking'charge was still pending

against Mr. Eugene Green. We've heard the testimonywtoday

that he would not have testified, of course.

Your Honor,'it'syimportant tq'note_that in this case Mr.
Eugene Green was the.éhly eyewi;ness thatAidentified~my
client: in this paftiqulaf case. There was a manager that was
there that day,~but I believe that the recerd. will reflect
that he did not pick Mr. Smélls,out of a line-up and- did not
positively identify'him_during~the trial proceédings. It's
been awhile since I've read theh,_but I believe'that's:
accurate. | |

The case would .have been decidedly'different had the
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‘State net~hid the eyewith¥ss testinoty “of Fugerd ‘Gréden. For-

‘that reason,  we believe we have cleariy demonstrated.

. prejudice that warrants a new trial.

"Mr. Eetrano: -Jﬁdge,.it's a credibility matter. Aléo,
thé May 2nd date is the date the document was filéd-aﬁd
fstamped by the clerk. -That's not necessarily the daﬁe that
something aqtﬁa;ly'héppened. You-could sign an order and -

C g

days. It doesn't meanh the decision wasn't made before it was
filed.
Second, Judge, there is somewhat of a disagreément_bn

the interpretation of Mr. Green's testimohy. He was

,'éubﬁoenaed as'a-witneéé.at that trial. I don't think he had-

any choice whether to te?tify or not. That's all.
‘The Court: All right.
Mr. Petrano: And his testimony is in the record.
The Court: Yeah, jﬁSt'prepare some'ordéfs.A I have to
_read- the-whole record.

'.Mrr Petrano: Are'YOu talking to one of us -or both of'A
usé* You said prepare an order. “

: ThérCourt:' She gets paid to prepare.orderé.v You get ---

you have to do them whether you'éet‘péid any édditionél or

Mr. Petrano: Thank you{'Your Honor.

Ms. Shurling: . Your Honor, Irwouldvhote a couple of

L2kl

| make a deéfsion,and itihay net'be Eiled fof a éoupld of




10
11°

12

13

14

15.

16

17

18-

19

20

21

22
23

24

25

colloquy

things for the record. One is that we would ask that the
entire records of the clerk. of court -concerning the two
charges against Eugene Green be incorporated as part of the

record in this matter,. these two specific charges that were

.dismissed. I believe that the documents that were introduced|.

previously were not just entered in the data system on that

_-date but Ebat they actually reflect_the date that the action

‘was taken by the solicitor's office.as being the day after:

this testimony.. The documents, of course, will speak for.

themgelves.

And, Your Honor, I did testify -- did subpoena Mr. David|-

Pascoe and -- and Mr. Robert Hood. It was my intent to call
them as witnessés. . When I reread the original P.C.R.
proeeeding transcript, -it was clear that the State intended
to call them as witnesses and I anticipated that théy_would
do:so_here today. I've presented my case. I've clearly
presented Mr. Green's testimony and the documentation that
supports what he has had to say and feel that the applicant
has met his burden .of préof.

The Court: All right.

Mr. Petrano: Your Honor, I objeét to adding any;hing
elsé‘to'the record. This case has been open~for:seven years,
I think. Plaintiff's.l and Plaintiff's 2---

The Court: Well, we aren't adding to the record. We're

-jusﬁ putting documents in that exist and are referred to.
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the clerk of court---

| of this allegation, - that thb*ertire récords of thé &lerk of
court with regard to the carjackihg charge against Eugene

' Green be referenced by the Court as part of this record.

"difficult.

‘get them.

" and not Judge Williams.

i Ms: ‘Shugling: Yéur-Honor, -in moéﬁjpbst¥éonvidtfgﬁ'.'

relief cases, the Court always has before it the recofas of

The Court: That's right. The clerk's record is part of
it.
Mr. Petrano: The applicant, not the victim.

Ms. Shurling: Your Honor, I am asking, inen the nature

Mr. Petrano: What if they don't exist? Where are they?
The Court: TIf they don't exist, we can't do it.
Mr. Petrandz I mean, I don't understand. Are we going

to Iook for them .later? I don't ---I'm not trying to be
The Court: Me, either. If I don't get them, I don't

Ms. Shurling: VYbuf'Honor, if I can be given until the -
ehd of next week to present certified copies of everything‘in
that file---

The Court: You can. ‘

Ms. Shurlingﬁ -<-I'11 be happy to.

The Court: You can do that, but, yéﬁ know, thié‘is me

Ms. Shurling: Yes, sir.

B
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‘The Court: He gave you 60 days. You got 60 days. I'll

give you 'til next week. You've got 'til next week.

Ms. Shurling: - Yes, sir.

The Couxt: All right.

Mr. Petrano: It's been seven years, Judge. Thank you}

‘Ms. Shurling: Well, and I do believe, Your Honor, that

the documents that were introduced at the last proceeding

will be definitive on that question--= -

‘The Court: All right.

Ms. Shurling: Thank you.

(Pausé in procéedingSu)

The Court: Ms. Shurlingi

Ms. Shurling: Yes, sir, Your Honor.

The Court: Ig_today's wo?ld -- just step back there.

Ms. Shurling: Oh, I'm sorry. I thought you were asking

me to approaéh the bench, Your Honor.

The Court: Obviously it has no bearing on how I'm.going

to rule in the matter of Barry Thomas.

Ms. Shurling: Yes, sir, Your Honor.

The Court: ~But -- and you can cover this with him.

Having been around forever, when I .was sworn in as a judge we
did not have the one-year statute of limitations. My ex-.

partner who was then speaker of the house, Bob Sheheen---

Ms. Shurling: I knew him.

The Court: ---complained to me about having been called
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o ete

had 20 years before.
Ms. Shu:ling: Yes, sir.
The Court: And that's all. He said that. Well, about

two weeks later I go to the judicial college and we talk

w1th all of thlS -- thlngs that happened 20, 30 years ago

when' witnesses are dead and transcrlpts ate gone?I ‘and they |

said, well, you knpw, we 've got the statute‘of limitations.

My first ---I think I said -- it turned out four of the

. states that were there in my ‘group had them. I got those

judges to send me copies of the statute of limitations and
gave them to Sheheeneand to MikelBaxiey who was also from my
delegation. " Took no part in it other than that.

They then, you know, said: Yea, we don't have to'go

back 20 years. We 11 pass this w1th exceptlon, which they

did which has been a boom to the judiciary on the one hand,

but it. won't impact the technlcal ruling that I'll have to

make on that. I just dida't thlnk,about all‘that. When you

ask people to dig in and dig in, that surfaces that I'm the-
instigator of the ome-year thing. Not really but I did-
participate to that_exteht;

Ms. Shufling: Yes, sir. Well, T Certainly<didn'tikﬂow

. I had Your Honor to thank for_17427¥45(a).

The Court: Yeah. Well, that's right.

5]

;about post convictions and I say, you know, how do y all deal.
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Ms. Shurling: That's okay; I believe---

The Court: And if Rutherford had been in the House at
that time, I would have been given it to him.

Ms. Shurling: I believé, Youxr Hénor, that. the rule has
served a valuable purpose for both sides.of the couftroom—-—

The Court: Thét's right.

Ms. Sﬁurling:~ ---in many ways. The rule also very
clearly or the prior holding of the Court very clearly
indicated tﬁat at the time the 365 aays wguid not begin’
running until a ruling on a-post-trial motién to reconsider
sentence.

The Court: Right. I understénd all that.

4ﬁs. Shurling: And obviously it's our position that our
motion was appropriately---

The Court: I'm not making any -~ I haven't reéd any of
those caées on it. Thére are exceptions to it, of course,
and I'm just saying I think if it turned §ut I ruled ‘against
you- - -

- Ms. Shurling: Yes, sir, Your Homor.

The Court:' ---you'd say, well, I guess he did rule
against me; He's the ome that instigated the rule. Well,
not really, but I did have that hand in it..

Ms. Shurling: I know Your Honor from your many years on
the bench, and I know that you're not rigid éboqt applying

rules anyway.
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33

PSS

‘The COuit;~¢Ri§htn-.®kéY§~"' =

Ms. Shurling: Thank you.

- The Court:. All right. -

Ms . éhurling: ‘Got you.

(Whereupon, thevprOCeedings_were'cohcluded.)
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STATE OF SOUTH CARGLINA j |
. S ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND y .
. o . ) .
; ) 2005CP4002393
| , - ) ‘ 22 =
; Steven Smalls, #283971, ) = = S
i . o~ D
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: Ro 2 11,
v. ; ORDER OF DISMISSAL QB = Eg 2
-;,S_{,t,at.‘e of South Carolina, ) f;é i o o %
% ) 8 & |
: . o Respondent. )
B | )
- o PROCEDURAL HISTORY |

: This matter comes before the Court by way of an Application for Post-Conviction Relief

Aﬁ-_led May 18, 2005. The Respondent made its Return on January 10, 2006. An evidentjary
hearing itito the matter was coﬁvened on July 31, 2007 at &e Richland County Courthouse. The
"Applicant was présen{ at the hearing and ‘was represented by Tara Dawn Shurling, Bsquire.
"Robest L. Brown of the South Carolina A&omey General’s Office represented the Respondent.
| | At the PCR hearmg in 2007, the Apphcant and his two trial attorneys testified. Followmg the
- Tuly, 2007 hearing, The Honorable James C. Williams, Jr. issued an Order dated May 19, 2008
| ) continuing the case so that the Apphcant could further investigate the details of the dxsmlssal ofa
| carJackmg charge that was pendmg against the vietim. The Solicitor's file is no longer (if ite ever
was) avaﬂable regardmg the victim's prior charge (Eugcne Green). The Applicant submitted
records from the Richland ‘County Clerk of Court régarding the victim's dismissed caxjacking
- - charge. The Applicant moved, and the Respondent consented, to have a final hearing on this. case

Steven Smalls, 283971, Order of Dismissal (20050P4002393)
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to resolve the remaining issue, i.e. the specifics regarding the dismissal of the victim's carjacking

chargé.

The second PCR hearing was held before this Court on January 13, 2012, The Applicant

" subpoenaed the victim, Mr. Eugene Green, the' Solicitor from the Applicant's trial (David M. -

Pascoe, Jr.), and the Solicitor criginally éssigned to the victim's carjacking charge (Robert E.
Hood, Esquire). At the PCR hearing before this Court, the Applicant only called Mr. Eugene
Green to testify — Mr. Hood and Mr, Pascoe were present but were not called to the stand.

This Court (and the prior PCR court) had before it the records of the Richland County

Clerk of Court, the transcript of the proceedings against the Applicant (_ﬂn’s Court of course had .

the transcript from the prior PCR hearing), the files from the Applicant's direct appeal, and the
Applicant's records from the South Carolina Department of Corrections.
. The Applicant is presently confined in the South Carelina Department of Corrections

pursuant to orders of cormitment of the Cletk of Court for Richland County. The Applicant

was indicted at thé July 2000 tetm of the Court of General Sessions for Richland County for

armed robbery (00-GS-40-52623). He was represented by Sheila Mims, Esquire and LaNelle
Durant, Esquite. On May 2, 2002, the Applicant proc_eeded to trial after which he was found
guilty of armed robbery. He was sente;lced by the Honorable Henry F. Floyd to confinement for
a period of twenty-five (25) years for axmed robbery. .

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.
The South Carolina Court of Appeals dismissed Applicant’s appeai. State v. Smalls, Op. No.

- 2004-UP-315 (8.C. Ct. App. filed May 13, 2004). The Remittitur was issued on June 21, 2004.

. Steven Smalls, 283971, Order of Dismissal (2005CP4002393)
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In the PCR applicéﬁvon, th; 'Appliélallrit:éll'égéd' that'he.mcei{/;:d inéffé;:tiVe assistance of

~ counsel, The Applicant's claim eventually morphed inte an additional issue, not ineffective

assistance of counsel, that the State was deceptive in that the victim's carjacking charge was not
~ as'it was explained at trial and to trial counsel — dismissed prior to the trial, At the evidentiary
hearings, the Applicant proceeded maiﬂly on the issue regarding the victim's catjacking charge

and vhen it was a¢tually-dismissed,

Steven Srmialis; 28397, Order of Dismissal (2005CP4002392)
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
| Thxs Court has hacl the opportumty to review the record 1t its entu‘ety and has heard the
testxmony at the post—convxctmn rehef hcarmg This Couﬁ has further had the opportumty to
observe the wunesses presented gt the hearing, closely pass upon thelr credlblhty and wexgh thetr
tcsﬁmony accordmgly Set forth below are the relevant findings of facts and conclusions of law
asrequu'ed pursuant to .C. CodeAn_g § 17-27-80 (1985) o ‘
Tlns' Court shall first address the matter of the v1ct1m and- lns carjacking charge.

Regarding the victim, at the begim;ing of the trial (May 1, 2002), the State explained:

-

1 Ms DURANT: He has pend:mg charge, Your
-12 Honor, but Y don‘t kuow if 1 am allowed to gc mto
13 that. N '

14 . THE COURT: What's the charge?

15 MS., DURANT: Car jacking.

i i's - MR, ‘PASCOE: Alwo it’s my'undere:anding. and .
17 I talked to the prosecutor thi; wmorning and he told e
1é . this fs was dismissing it, that it was dismissed. so
19 18’5 not pending anymoxe.

20 . TRE CQURT: ' 80 he doesn't have a charge?
21 MR. PASCOE: Right _ '

"(Trial transeript_, .p. 33). : .

The -victinl testified at the trial, eXplained. the armed eebbery, how he .help.ed the police capture
his éssajlam,' how he identified his assailant in a. photo lineup, and.be also.identifid the
Apphcant in the couﬂroom (Tnal transcnpt p-63 - 77) The victim's pnor tecord was explored

- at trial by both the State and defense counsel (T rial transcrtpt, p. 78 96 98).

Steven Smalls 283971, Order of Dismissal’ (2005CP4002393)
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At the PCR 'hearing befo'ré this Court, the victim testified as witness for the Applicant.

'The victim explamed that pnor to the hearing he had met with the Apphcant's attomcy The

victim clalmed that he had not dxscussed anything with the Apphcant The victim was somewhat.

evasive, because thls Court observed the victim and the Apphcant talking in- the )ury box

| throughout the morning dunng and pnor to this hearing.! The victim explamed that he did not'

want to testify at the Applicant's tnal but that he was subpocnaed and that the prosecutor for the

Appﬁz"” ol him’ we’ shoxild drbss appropnateiy The vxctxm’ explaxned"that it was His

BRI ST R

understandmg that the vmtun and the mvestxgatxng ofﬁcer for hzs carjackmg chargc thought that

. the charge would be d1sm1ssed The v1ct1m explamed that the Apphcant's prosecutor (Mr

Pascoe) told ‘him (the Victim) that he had no authonty to dispose of the victim's carjacking

. charge.? At the PCR hearing, the victim agreed that it was the Applicant who pulled the shoté;in‘.

on him in the dark that'night.- There was no credible t:estimony_:whatsoever, at any time,.ﬁi— -

- suggest that victim's trial testiino’hy’ was false or was im.propérly inﬂuenvcedfby"the carjacking

charge that was dismissed prior to _the_ trial.

The Applicant's testimony and the testimony of the tﬁai attoméYs; took place on July 31,
2007 before Judgé Wil-iiamsQ Apart from the Eugené Gre’en ﬁcﬁm 'issue before th1s Court, tﬁe
claims put forth by PCR counsel at the prior PCR R hearing included the followmg:_ - |
1 Failure to object to an opening staterment by the State suggestmg that an officer saw the

Applicant at the scene — and/or ~ failure to argle duting closing that-the State never
presented such eviderice, (PCR transcript, p. 8 = 10, 26 - -27).

a. There is no merit to this claim, opening stateinents are not evidence, and the jury
~ was told several times by the judge and the attorneys to base their verdict on the

R ' The victim is currently mcarcerated and wag seat¢d in. the Jury box wiong mth the other PCR applxcants and SCDC

ards.
gu'I'his would have been correct, because Mr, Pascoe was not the Solicitor for the charge against the victimy that

" charge was asstgned to and dismissed by Mr, Hood who the Applicant subpoenaed but did not call to the stand.

Steven Smialls, 283971, Order-of Dismissal (20050P4002393}
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evidence only. (Trial transcript, p. 359, 387) There is no prejudice considering’

" the'overwhelming evidence in'this case, 1 e the identification of the Applicant, his
fingerprint on the weapon, his flight; etc.”

+ Failuré'to object to an amendmerit of the mdlctment regardmg the vmtlms names (PCR

ttanscript, p. 11 - 12).
a, There is no deficient performance nor any prejudice concerhifig this claim, The

parties agreed to amend the indictment to reflect the two v1ct1ms there is no lack
of noticé as to the ctime ifself; (Trial transcnpt, p.29, 32).

Failure to object to a statement that the gun used in the crime originally came from an-
otherwise unsolved burglary. (PCR transcript, p. 12 — 13),
a. The witness explained that the gun's street history originated from an unsolved

burglary. (Trial transcnpt, p.. 325 326). The Sol1c1tors question occurred on p.
339, L.7:

It is clear, cons1denng the cOntext of the d1rect and cross exammatlon of that
witness, that on.redirect the attempt was to explain that-the weapon came from a -

burglary from someone other than the defendant's house. The argument .was to
simply show that the weapon would only have the Applicant's fingerprint because
he used it in the robbery that it is not as though it was his lawfully owned
weapor;, There is no suggestion that the testimoriy was an attempt to prejudice the
Applicant and suggest that he should be convicted of the armed robbery. because
he had dlso supposedly committed a burglary, An isolated sectioning of the cold
record does suggest an implication that "he" was referring to the defendant and
that He had committed ‘an unrelated burglary; howevet, the flow of the
examination of that witness makes it clear that the burglary being referred to was

Steven Smaﬂs 283971, Order of Dlsmlssal (2005CP4002393)
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197 @ " Investigator: ﬂead. f;rsb with regards to. the
2 shotggn, you were agked where it originally came from?
3 _ A Yes,. s:fr. o

A e} To ‘make it perfectl&t clear, .S’t':at_e's Exhibit

' 5. .. -Eight wasn't stolen from tHe deferidant’s house in 19997 ' [
6 A No, it was not,
7 . Q He burglar%.zed somebody else’s house?

B A That’s correct.

- (0] So is there any reason why his fingexprint
10 would be on this weapon --

:}7'1. o . A None that I know of, sir.

120 Q -- other ‘than he robbed the Bojangles? -

13 _~ A . That’s correct.

243



supes s gy e eyt

o -"unsolved i See full testzmony of mvestzgato; Mead Tnal transcnpt p. 301 — 346,

- Considering the other overwhelmmg evidence. in this .case, ie. victim

identification, ﬁngerpnnt, flight, -etc, there is no pl‘ejudlce relating to this

- allegation, "The object of an ineffectiveness claim is not to grade counsel's

performance. Ifit is easier to dispose of an ineffectiveness claim on the ground of

lack of sufficient prejudice, which we expect will often be so, that course should

be followed.® Strickland v. Washmgton 466 U.S. 668, 697 104 S. Ct 2052
2069, 80 L. Bd. 2d 674 (1984)

ln a post—conwctton rehef action, the Applicant has the burden of provmg the allegauons

in. sﬁe i) Iicgttoﬂ 13‘&1&‘73“1’("5, gcg‘CP‘;ﬁ"f*tit“ravT,sf 86 Yol 1141 334 s £ 2d$813 (1985).

i.;r

Where ineffective assistance of counsel is alleged as a ground for rehef the Apphcant must

. prove that "counsel's conduct so undennmed the proper junctioning of the adversarial process

that the trial cannot be relied upon as havmg produced a just result " Stnckland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064 80 LEd 2d 674; 692 (1984), Butler, 286 S. C 441, 334

' S.B24 813 (1985).

M
¥

The. proper measure of peiformance is whether the attorney provided representation
within the renge of .competence required in ctiminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

profeSSional judgment. Butler 286 S.C. 441, '334 S.E2d 813 (19585). The Applicant must

* overcome: this presumpuon to recewe rehef Chm State 300 S.C. 115 386 S.E.2d 624

(1 989) When there has been a gullty plea, the apphcant must prove that counsel’s representation
was below the standard of' reasonableness and that, but for. counsel’s unprofessmna] ITOIS, there \

isa reasonable probablhty that he would not have pled gmlty and would have insisted on going

“to trial. Hill v. Lookhgt, 474 U.S. 52, 58-59 (1985); Alggandg Y. State, 303 S.C. 539, 542, 402

S.E.2d 484, 485 (1991).

Steven Smalls; 283971, Order of Dismissal (2005CP4002393)
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Courts use a two-pronged test in evaluating ailegatior;s of ineffective assistance of
A counsel. - First, the: Applicant must prove that counsel's performénce'was deficient. Under this
prong, attomney performance is measured by its "reasonableness under professional norms."
Cherry, 3‘00~-S_.-C. at 117, 385 S.E.2d at 625, (citing Strickland). Second, counsel's deficient
performance must have‘prejudiced the Applicant such that "there is a reasonable probability that,
buf for counsel's unprofessional errors, th;e result of the 'proceeding‘ would have been différent.”
Q_h;cg_ry, 300 S.C. at 117—18 386 S.E2d at 625. " As discussed above, the Apphcant has failed to
carry his burden in this action. Therefore this Court finds that the apphcatmn must be denied
and dismissed. '

This Court finds Applicant has failed to ﬁrove ﬂm first prong of the Strickland test — that
counsel failed to render reasonably effective assistance under prevailing profeésioﬁal norms.
This Court also finds Appliéant has failed to prove the sgcohd prong of Strickland — that he was
prejudiced by counsel’s pérformancé.. |

The available records from the Richland Countf Clerk of Court for the victim show that

his carjacking charge was dismissed on May 1,2002:

GHARGE VIOL. DATE DISROSITION DISP. DATE
3559 CARIACKING TAKE v' "EHICLE, W/O 1272423001 Omiser - Dismissed Unindicted (C) 5712002
INJURY

~ The Clerk records indicate a final action item time/date stamp regarding two comments to the

 carjacking file at midnight on May 2, 2002:

05:0272002 12:00am recorded the following: (.asaNate: COMMENT: & WILL NOT TESTIFY IF THE CASE GOES TO
TRIAL

05/02/2002  12:00 am recorded the foﬂo“ ing Case Note: COWENT LBAVB (O RESTORE-VICTIM DOES NOT WISH

TO PURSbE PROSECUT(O\I

Steven Smalls 283971, Order of Dismissal (2005CP4002393)
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This Court notes that the two comments may have a date of May 2, 2002 — after the day the
victim testified — but that the comments are merely suppileinent'al- comments and do not indicate

anything contrary‘fo the fact that'the carjacking charge,\;vas:actually dismissed. on May 1, 2002..

- After all, it is highly unlikely that anyone made an entry exactly at midnight- on May 2, 2002

Accordingly, there is ne merit whatsoever o the: Applicant's claim that the victim's carjacking

charge was not'dismis@d prior to his testimony at trial; the victim did not dispute the legitimacy

et .
PR L. SRRy P

of histestimpny:at.the Applicant'strial..... ... .. L. . .. . ..

B ]

., Steven Smalls, 283971, Order of D;smlssal (20050P4002393)
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C CONCLUSION
' Based on all the foregoing, this Court finds and ‘concludes that the Applicant has not

established any constitutional violations or deprivations that would require this court to grant his

* application. . Counsel was not deficient in'-any manner, nor was Applicant prejudiced by

counsel’s representation. Thérefor’e, this application for post conviction relief must be denied and
dismissed with prejudice.

Except as discussed above, this Court finds that the Applicant failed to rdise the
reméining. allegations set forth in his application at the hearing and has, thereby, waived them.
~ As to any and all allegations tﬁat were or could have been raised. in the application or at the
Hearing in this matter, but were not spedﬁcany addréssed in this Order, this Court finds
Applicaﬁt failed to present any probe;tiVe evidence regar;iing such gllégations.- Accordingly, this
" Court finds that Applicant waived such allegations and faile‘d to meet his l;urden of proof

. regarding them. Accordingly, they ‘are dismissed with prejudice. A waiver is a voluntary and

intentional abandonment or féliniquishment of a known right. Japasik v. Fairway Qaks Villas

Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be expréss or
implied. "An implied ‘waiver' results from acts and conduct of the party against whom the
.doctrine is invoked from which an intentional relinquishment ofa right Is reasonably inferable.”

Lyles v. BML Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's

failure to address these issue at the hearing indicates a voluntary and intentional relinquishment:

of his right to do so. Therefore, any and all remaining allegations are denied and dismissed.
This Court cautions the Applicant that he must file and serve a notice of appeal within
thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the

Steven Smalls, 283971, Order of. Dismissal (2005CP4002393)
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appropnate appellate review. See Rule 203, SCACR. Pumuant to Austin v. State, 305 S C. 453
(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR. .Rule. 71.1_(g), SCRCP, provides that if the applicant wishes to segk a‘pp,ellate
reﬁew, PCR counsel must serve and file a Notice of Appeal on the Applicant’s :behglf.
A;Splicant and counsell.vare dirégfe& to Rules 203, 206, -and 243 of the South Carolina Appellate
Court Rules for the appropriate pfocedures to follow afier notice of intent to appeal has .’becﬁ _

N

IT-IS THEREEORE ORDERED:

-1, That the Application for Post-Conviction Relief must be denied
and dlsrmssed w:th prejudice; and

2. 'Ihe Apphcant must be remanded to the cu stody of the RGSpondent

' AND IT IS SO ORDERED this __Z-day of /it A_, 2012.

Presiding Judge
. Fifth Judicial Circuit

‘ LI
&/%%A,Z/ , South Carolina.

Steven Smalls, 283971 Order of Dlsml ssal (20056CP4002393)
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STATE OF SOUTH CAROLINA. - ) - o .
- ' ) IN THE COURT OF COMMON PLEAS
)

CCUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
2005-CP-40-2393

STEVEN SMALLS, #283971:
’ Applicant.
: RULE 59(e) SCRCP, MOTIOh%‘ﬁTo

ALTER OR AMEND £ .
05’}
Iﬁm ‘
Ro g

<]
oF

V.

THE STATE OF SOUTH CAROLINA,
Respondent.

v o’ e e S S e

MG

[

NOW COMES the Applicant-in.the above-captioned case, acting by aﬁ
undersigned counsel; respectfully moving this Court pursuant to Rule 59(e), SCRCP, to alter or
amend its Order of Dismissat ﬁled March 29,2012. The Order of Dismissal filed in this matter

~

was received by counsel for the Applicant on April 3, 2012.

The Application for Post-Conviction Relief in this matter was filed on-May 18, 2005. The
State ﬁled its Return on January 10, 2006. An nutlal evidentiary hearmg was convened on July 31,
2007, before Judge James C. erhams Jr., then circuit court judge, during WhICh the Applicant was
present and represented by Tara Dawn ‘Shurling, Esquire and the State was represented by Robert L.
Brown, of the South Carolina Attorney General’s Office. As a result of that hearing, the Court
issued an Order continuing the case and permitting further development of the facts surrounding the
dlsmlssal ofa pendmg car_]ackmg charge against-the victim, (Thomas) Eugene Green, When records
concernmg thls charge could not be obtamed from the Sohcrtor S Ofﬁce the Apphcant moved, and
the Respondent consented, to hold.a second hearing on the unresolved issues.
The second hearing was held on J anuary 13, 2012.° The Applicdnt was present at this

proceeding and was represented by Tara Dawn Shurling, Esquire. The State was represented by

G374
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Assistant Attorney General, Brian Petrano. At this proceediing the presented festimony fom Eugene '
Green _ .
The Applicant, acting by and through his undersigned counsel, resPe_etfully asks that thie

Court reconsider its denial of relief in this case, or in the alternative, that the Court issue an

| Amended Order of Dismissal addressing the issues raised herein. In support of this request, the

Applicant would ask the Court to note the following:

+~ This Orderof Dismissa'l references the faet that-the Office of the Solicitor -has not
"> been able to locate its file for Stafe witness and victim, Eugene Green. Order pg.
1. The Order further notes parenthetically that here may never have been a file
available on this md1v1dua1 Order of Dismissal pg. 1, para. L. The Applicant
would respectfully not that it strains credibility for the State to assert that they
may not have ever had a file on the criminal charge against this mdlyldual in
Richlaind County. He was, it has been shown, charged with carjacking;; a most
serious offense. . The records of the Clerk of Court-which have been submitted to
this- Court for review document that the charge existed and was d1sm1ssed
contemporaneously w1th the individual’s testimony agamst the Applicant. The
Applicant would submit that the very fact that the Office of the Fifth Circuit
Solicitor is not able to produce a file documenting the circurnstance sundex‘ which -

that charge was dismissed is suspicious at the very least.

e The Order of Dismissal entéred in- this case attribites significarice to the fict that
he Applicant was seen talking to Eugene Green in the j jury box prior to the call of
this case for an ev1den’uary heanng Orde r of Dismissal Pg. 5, para. 1. Counsel

 for the Apphcant would urge this Court to reconsxder attaching any significance to
that observation for two reasors: Dithe 'Apphcant ‘had no control over where the
correctional ofﬁcers 'handling witnesses in thie' case seated them while the patties
awalted th13 hearmg To penahze the Apphcant for speakmg with Eugene Green

" when he was forced to sit next to hlm ‘while he awaited h15 PCR hearmg is unfair.

2) Counsel for the Applicant, as an officer of the court, advised the Court that she



had interviewed Eugene G:eeri, at the prison where he is currently hdused, the day
before the evidentiary ‘hearing. Counsel further proffered that she had not in any
: way instructed Eugene Green on how to testify nor héd she directed the content of
his testimony. Counsel further advised the Court that his testimony at the PCR
hearing was eﬁtirely consistent w1th the answers Eugene Green had given to her
questions during hjé interview gnd that his testimony was consistent in every
aspect with all the information provided_ by him in that iﬁterview before he. had
. any contact with the Applicant on the day of the PCR hearing. In his PCR
testimépy, Bugene Green confirmed that Counsel had not told him what to say or
‘in any way influenced hié testimony. Therefore, there was no evidence that

whatever brief conversation the Applicant may have had with Eugene Green

seated in the jury box the day of this hearing in any way influenced His.

testimony.,

_ This Order notes that Eugene Green testified that he investigating, officer in the
catjacking car had informed him that he thought the charge was going to be

dismissed. Order of Dismissal Pg. 5, para.1. The witness however, went on to

explain however, that he did not rely on that assertion by the officer because he

_knew that it was thé solicitor, not the investigator; who ha& the. authority to
dismiss this charge. He further noted that although the investigator was telling
him that he had-told the ‘SOHcitor’s Office that.the charge would have to be

_ dismissed, he had still been asked by the Solicitor’s Office to submit to a
polygraph test on that charge and was.told he had failed it.

This Ordet of Dismissal attaching significance to the fact that Eugene Green
testified that the solicitor assigned to. the Applicant’s case had told him that he did

not have the authority to dismiss his carjacking charge because it wasn’t his case.

Order of Dismissal Pg. S, para. 1. This point overlooks two other significant

factors: 1) Eugene Green -expressly testified, in addition to ‘the testimony
referenced in this order, that when he told the solicitor in the Applicant’s case that
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- K& did not want to festify at the Applicant™s trlalhie was told by that'same solicitor
‘that 1f he- dldn’t testlfy his charge “wasn’t going anywhere.”

' o The Order of Dismissal filed in this case,. states that ,”At the PCR heaﬁng, the
victim agreed that it was the Applicant'wto pulled the shotgun on him in the
dark that night.” Order of Dismiissal Pg 5, para. 1. Counsel for the Applicant
does not have the benefit of a transcript of that proceedmg at the time this motion
is being draﬁed however, it is Counsel’s recollection that when asked to confirm

oo RS trmi‘tesnmcmy o*n* thiS‘ éritioat pom“ﬁz Rugeiis: Greerf pause& ot séveral secotids
~aud tHeh “stafed "oy PR, ThE 'Apﬁlﬁ:aﬁt wotild ‘therefore " very
“respectfully submit that the Order of Dismissal incorrectly finds that Bugene
Green confirmed the truthfulness of his trial testimony in'his PCR testimony.

e In footnote 2 Order of Dismissal Pg. 5, it is noted that Mr. Hood, the
prosecutor in"the carjacking charge against Eugene Green, was present but had
not been called as a witness at the second PCR hearing despite the fact that he was
present and had been subpoenaed by Counsel for the Apphcant Counsel for the
Applicant would note that, in light of the testimony of Eugene Green, the focus of
the Applicant’s case had shifted from when the carjacking charger was actually
dismi"s’séd to v’vHen, or if, Eugene Green was -ever told the charge had been

“dismissed. As noted above, Bugene Green testified that he was told that charge
 wasn't going anywhete -if he didn’t testify-against. the Applioént. He further -
testified that lie never was fotifiéd that he charge had been dismissed and did not
know for certam that it ever had been until he was so adv1sed by counsel for the
Apphcant ‘The Apphcant would respectfully nete that while the burden of proof
‘is on the Applicant in a PCR procéeding, it is not his _]Ob to present the
‘Respondent’s case. “If the State had «evidence that Eugene ‘Green was put on
 notice before he tesiified against the Applieant that this carjacking charge had
already been dismissed, they were free to present it in rebuttalto the Applicant’s

offer of proof...:They chose fot to-do-so. It is therefore, uncontestod that Eugene



Green: was not told his carj jacking charge had been dlsmrssed before he testified in
the Apphcant s trial.

For all the above reasons, the Applicant now prays that this Court mlght= amend its Order

pursuant to Rule-59(e), SCRCP, -grarrt relief and remand the Applicant’s case to the Richland

County Court of General Sessions for a new trial. In the altemative the Applicant would ask for

. thrs Court to 1ssue an Amended Order of Dismissal altering or amendmg the prevrous order in

hght of the factors addressed herein. The Applrcant would assert that his request for an

- Amended Order is necessary in order to fully preserve all of hrs argumen’ts for appellate review.

Respectfully submitted, ».

v g
Tara Dawn Shurling ' ,
Attorney and Counselor at Law //

3614 Landmark Dr.,-Suite A
Columbia, S.C. 29204
(803) 738-8622
" (803) 738-1600 (fax)
tdslaw@shurlinglaw.com

ATTORNEY FOR THE APPLICANT -

- '
: Thrs’lz day of April, 2012.
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CSTATEOR SOUTH CAROLINA -

Aniend in the above matter has been served on opposing counsel this the

2012, by mailing one (1) copy in a stamped envelope properly addressed to?

‘Robert D. Corney

Assistant Attorney General
‘Office of the Attorney. General
P. O. Box 11549 .
Columbxa, SC 29211

The ongmal havmg been hand dehvered to the Rlchland C ounty Clerk of Court for filing.

. L faah
* SWORN TO BEFORE ME this day of

April, 2012.

o i o)

[ d
Tara Dam\%ﬁﬁng '
Attorney and Counselor at

(L.S.)

Notary 7 Publlié for South Carohna

My Commission Expires: 3 // 9// 620 /3

day of April,

o : ) IN THE COURT OF COMMON PLEAS
.COUNTY OF RI(_:HLAND A ) FIFTH JUDICIAL CIRCUIT
STEVEN SMALLS, #283971, ) - CASE NO.: 2005-09-40-:;393.
) o . c-
A Applicant,. ) .
v | )" CERTIFICATE OF SERVIC§ . =
) B g o
STATE OF SOUTH CAROLINA, ) A E
Respondent. - ) T
) 3 Mo
RO I N . e mm
art . R A LR (- ‘d"f f-: B 'i\: i %91 3" , fg
The undersigned hereby certlﬁes that a true copy-of the Rule 59(e) Mo’clb 1520 Afﬁér or ﬁ
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. STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND- ) FOR THE FIFTH JUDICIAL CIRCUIT
' ' )
Steven Smalls, #283971, - )
) 2005-CP-40-02393
Applicant, )
¥ - )
V. ) RETURN TO RULE 59(e) MOTION
- ) - TO ALTER/AMEND
State of South Carolina, )
. - e )
Respondent. )
)

This matter coméé i);fom the Coﬁx,t by way of Applicant's Motion pursuant to Rule 59,
SCRCP, dated April 12; 20‘12, and received by Respondent April 16, 2012, in which he asks the
Court to alter or aménd its Order dismissihg his Applica‘ti'on for post-conviction relief (PCR).
The Respondent would submit the following:

_ L.
The Order of Dismissal qf by this Coutt dated March 2, 2012, and entered by thé clerk

March 29, 2012, contains all of the required findings of facts and conclusions of law as required

by S.C. Code Ann. § 17-27-80 (1976), and Rule 52(a) SCRCP. See also, McCray v. State, 305
S.C. 329,408 S.E.2d 241 (1991).
IL
The State, therefore, respectfully fequests that the relief requested by the Applicant be
denied and that his Motion be dismissed. |
WHEREFORE, hax}ing made its Return to the motion, the State requests that the relief
requested in the Motion be denied and that said Motion be dismissed.

(Signatures on Next Page)
Page 1 of 2'
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April 19, 2012

BY:-

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General

- SALLEY W. ELLIOTT
- Senior Assistant Deputy Attormey General
' . R

' ROBERT D. CORNEY

Assistant Attorney General

W G

ATTORNEYS FOR RESPONDENT

_-Office of the Attorney General

P.O. Box 11549
Columbia, SC 29211..
(803) 734~3737

Pa_gé 20f2
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-(-)amd'e‘n, Souih Cérolina.

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
. )
COUNTY OF RICHLAND )  FIFTHJUDICIAL CRCUIT
) CaseNo, 2005-CP-40-2393
STEVE SMALLLS 283971 - ) .
- Applicant, - J (‘r;i. =2 )
/. oM Z My
) R F S
v ) - ORDERDENYING - ®= ». (09
) - MOTIONTO ALTER OR szrs@bg z Vs
THE STATE OF SOUTH CAROL]NA ) A = S
Respondent. - ‘ )) ;51 N

Subsequent to my issuance of an orde;' on 3/29/12 dlsmnssmg apphcant s Post Convxcnon
Release Proceedmg, Applicant filed a Rule 59(3) SCRCP Motion dated 4/12/12 recmved by me.~
around 4/16/12. '

“The Applicint's 59(e) motion raised six issues that he felt should be addressed and Lhave
carefully considered each.item and‘nc'ne that some of-mcfr'nattcrs.mentioncd. could have been
amplified in my order of 3/29, whi.ch order was eleven pégcs in length an'd-adequately addresSe‘d
applicant’s 1ssues ralsed however, I also lack a transcnpt of the PCR hearing and ifa l:ranscript.
revealed that the victim only testified that “it was dark” that portion of my. order of 3/29/12
should be amended, but such an ax;%x:gdment would not alter the result; accordingly, the 59(e)

motion is denied and it is so ordered.

. Judge, Fifth Judxcxal ercmt
May8.2012

——

PP

+ @ t— e ..

o A———




e et

evrm—ne 1o mest

o o @ ——

558

I
B U Uy S SRR

. tmoe

-~
. ‘ FORM 4. ' ' "

STATE OF SOUTH CAROLINA © " JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND . |
IN THE COURT OF COMMON PLEAS : : © CASENUMBER: 200SCP4002393
Steve #283971 Smalls o State Of South Carolina_

“PLAINTIFF(S) . il DEFENDANT(S)
Submitted by:

. o v ]
L= =% k N
{ -Attorriey for 1 (] Plaintiff [] Defendant or [ Segmpwnted @g‘aﬂt

DISPOSITION TYPE (CHECK ONE) C"t:“ for3 'ﬂ&
N JURY VERDICT. This action came before the court for a trial by jury. The issnes have been tried ﬁd-dvcrdxg_l}'cnﬁa?

0 DECIS[ON BY THE, COURT. This action cime to trial or hearing befote the court. The issues ha.g@wn mgor ‘:?n'd a

decmion rendcred. :
: . 1 f .A
D Ru e41(8), SCRC gﬂ%‘ No l). =

Cl AEC’I‘IG -mmemm' ' CREP; R <
) P ‘Blaiif stbitidiion, subj ccﬁo Tight (o Téstore to "?‘nn, YHsaté or fodify arbitx‘ahon‘award D%th‘er
O DISPOSETION OF APPEAL 'TO THE CIRCUIT COURT (CHECK APPLICABLE BOX:
(O AfGrued; [ Reversed; . [ Remanded; ] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT
RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUD GED X Sce attached order (formal order to follow) [] Staternent of Judgment by the Court:

'ORDER INFORMATION

This ovder ] ends {J dacs not end the case.
Additional Information t‘or the Clerk :

lNFORMATION FOR THE PUBLIC INDEX

Complete thxs socuonbelow when the judgment affacts titlo ta resl or personal property or if any amount should bé enrolled. Ifthere
is po judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List name(s) below) | Judgment Apainst (List name(s) below) | Judgment Amount To be Enrolled

S

S.

It‘ applicable, describe the property, including tax map lnformatg’on and addrcss. ret‘crenced inthe order: -

"The judgment. information above has been provided by the submitting pany Dlsputcs concerning the amounts contained in this form may be

sddressed by way.of motion pursuant to the SC Rules of Civil Procedure.’ Amountsto be computed such as briterest or edditional taxable costs not. -

“available at the time tho form and final order arc submitted to the judge may be providod to the clerk, Notes Title abstractors and rueardxen
should refer to the official cgurt order for Judgment, detalls. -

Circult Court J udge Judge Code Date
o ’ For Clel:k of Court Offleé Uss Only -
This judgmcm was etered on the _____ day of , 20 _and a copy mailed first ¢lass or pIaccd in the appmpmu:

- attorney's bbx on this 17 May 2012 o attomeys of rccord orto pamcs ({when appearing pro se) as rollow.-.

Joseph Preston Strom Jr. Tara D Shurling Robert L Brovn . . BrlanT Petrano
] . S Robert Danlel Corney
ATTORNEY(S) FOR THE PLAINTIFR(S) T TATTORNEY/(S) FOR THE DEFENDANT(S)

Court Reporter ) : Clerk of Court

SCRCP Form 4C (10/2011)
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