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ALAN WILSON
ATTORNEY GENERAL

April 5, 2016
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Bro River orr. ns.
4460 Broad River Rd.
Columbia, SC 29210 -
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2015-CP-26-4184

Re: ;. State of South Carolina

Dear M- QRS

Enclosed please find a filed copy of Final Order of Dismissal signed by Judge Seals in the
above-captioned case.

Sincerely,

-

essica E. Kinard
Assistant Attorney General

JEK/nb

Enclosure
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY

2015-CP-26-4184

CLOALI UM #7053

\S

CREE TN R

)
)
)
)
)
) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
)
)

Respondent.
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. [ have this day served a filed copy of the Final Order of Dismissal in the above-captioned
matter on the following person by depositing same in the United States mail, postage prepaid:

Chenton WeCaBunss. F30500 S
Broad River Corr. Inst.
4460 Broad River Rd.
Columbia, SC 29210

DATED this 5™ day of April, 2016.

’;/] e, g\ /y{ L
Norﬂaﬁigbee, Legal Asﬁtant
For Respondent




STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY FOR THE FIFTEENTH JUDICIAL CIRCUIT
Case No.: 2015-CP-26-4184
Applicant, e
FINAL ORDER OF DISMISSALZ =
V. O"E;‘; %’ ‘,:/%
e B Z
State of South Carolina, > 2 o
¢ m S
Respondent. S = F
c N ¢
2 g
. 2 O
This matter comes before the Court by way of an application for post-conviction
(“PCR”) filed June 5, 2015.

relief
The Respondent made its return on or about July 22, 2015,
requesting the application be summarily dismissed based upon the expiration of the statute of

limitations and the presumption against successive PCR applications.

Pursuant to this request, and after reviewing the pleadings in this matter and all of the

records attached thereto, this Court issued a Conditional Order of Dismissal signed July 23, 2015
and filed August 11, 2015, provisionally denying and dismissing this action, while giving the
Applicant thirty (30) days from the date of service of said Order in which to show why the
dismissal should not become final. Attached to this Final Order and incorporated herein by
reference is an Affidavit of Service dated September 10, 2015, serving the above-mentioned
Conditional Order of Dismissal on the Applicant. On September 30, 2015, Applicant was granted

a thirty (30) day extension to submit a response to the conditional order.

Applicant filed a document titled “Applicant Responce [sic] of Objection to Respondent
Conditional Order of Dismissal,” on October 20, 2015, in which Applicant argues newly

discovered evidence in the form of an affidavit by Eamest J. Vereen, Jr.; involuntary guilty plea

because Applicant claims mental incompetency; and that trial counsel was ineffective for failing
to request a mental health evaluation.

\
\
|
|
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This Court has reviewed Applicant’s response to the Court’s Conditional Order of
Dismissal in its entirety, in conjunction with the original pleadings, and finds that a sufficient
reason Has not beer; ;héwn why the Conditional Order of Dismissal should not become final.

This Court finds Applicant’s claim of alleged “newly-discovered evidence” fails to make
a prima facie showing that the evidence likely would have changed the outcome at his guilty
plea. Under S.C. Code § 17-27-45(c), a newly-discovered evidence claim can Be timely raised
within one (1) year of actual discovery or within one (1) year of when, by the exercise of due
diligence, such evidence could have been ascertained. When an applicant seeks relief on the
basis of newly-discovered evidence following a guilty plea, relief is appropriate only when the
applicant presents evidence showing (1) the newly discovered evidence was discovered after the
entry of the plea and, in the exercise of reasonable diligence, could not have been discovered
prior to the entry of the plea and (2) the newly discovered evidence is of such weight and quality
that, under the facts of circumstances of that particular case, the "interest of justice" requires the

applicant’s guilty plea be vacated. Jamison v. State, 410 S.C. 456, 470, 765 S.E.2d 123, 130

(2014). Furthermore, in an application for PCR, Applicant must make at least a prima facie
showing that would entitle him to relief before an evidentiary hearing will be scheduled and held.

Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965). Applicant never specifically sets

forth what evidence would change the outcome of his plea. Moreover, as the court noted in
Jamison, it would be a "rare case” where the interests of justice require the vacation of a knowing
and voluntary guilty plea involving an admission of guilt and a waiver of trial. 410 S.C. at 470,
165 S.E.2d at 130. This Court finds Applicant presents no facts that would require vacation of a
knowing and voluntary guilty plea. Therefore, this Court finds Applicant fails to make even a

prima facie showing that he is entitled to relief on this claim.

Page 2 0of 3
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Furthermore, this Court submits that the doctrine of res judicata bars the Applicant’s
claims of an involuntary guilty plea and ineffective assistance of counsel. Res judicata prohibits

subsequent actions by the same parties on the same issues. Bell v. Bennett, 307 S.C. 286, 414

S.E.2d 786 (Ct. App. 1992). A final judgment on the merits in a prior action bars subsequent

consideration of those issues in a new action. Foran v. USAA Casualty Ins. Co., 311 S.C. 189,

427 S.E.2d 918 (Ct. App. 1993). Res judicata also bars any issues that could have been raised in
the former action. [d. Both issues were previously dismissed in Applicant’s previous PCR
action.

IT IS THEREFORE ORDERED that for the reasons set forth in the Court’s
Conditional Order of Dismissal, the Application for post-conviction relief is hereby DENIED
AND DISMISSED WITH PREJUDICE.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. Applicant’s attention is directed to Rule 243, SCACR, for the procedures following the

filing and service of the notice of appeal.

AND IT IS SO ORDERED this 2/ _ day of //d e K, 2016

ILLI -SEALS, JR.
Chief Judge for Administrative Purposes
Fifteenth Judicial Circuit

«
, South Carolina
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