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STATEMENT OF ISSUES ON APPEAL

* Whether the trial court erred in admitting the irrelevant pre-death photographs of

each of the victims where therr sole’ purpose was to arouse the sympathy and

prejudice of the Jury‘?

Whether the trlal court erred in allowing one of the State’s witnesses, Mason Moore,
to testify via Skype ‘i'n violation of Appellant’s right under the Confrontation Clause
of the Sixth Amendment and pursuant to S.C. CODE ANN. § 17-23-60, where the
State failed to show any 1mp0rtant public policy necessrtatmg the use of video
testimony and the trial court improperly required Appellant to show prejudice?

Whether the trial court erred in finding that Appellant’s statement was voluntary
* where it was coerced by the investigators continuous lies regarding the evidence,

threat of the death penalty if he did not change his “story,” and emotional appeals
and threats related to Appellant’s two-year old daughter?

Whether the trial court erred in denying Appellant’s motion for mistrial and request
to empanel a new jury where Appellant was led into the courthouse Wearing orange
handcuffs and accompanied by three to four armed guards prior to voir dire of the
Jury in violation of his right to due process"

Whether the trial court erred in denying Appellant’é motion for mistrial and request

to empanel a new jury where two of the State’s witnesses discussed the facts and
merits of the case in the hallway within arms-length of jurors in violation of
Appellant’s Sixth Amendment rlght to a.fair and impartial jury?

Whether the trial court erred in sentencrng Appellant to five-years incarceration for

‘possession of a weapon during the commission of a violent crime where (1)

‘Appellant was sentenced to life for murder and first degree burglary and S.C. CODE
ANN. § 16-23-490 expressly provides that the “five-year sentence does not apply in
cases where the death penalty or a life sentence without parole is imposed for the
violent crime” and (2) the evidence did not show a sufficient nexus between
possession of the firearm and the offense of kidnapping? '



STATEMENT OF THE CASE

On ._Iuly 7, 2011, the Clarendon County grand jury indicted A;ppellant Justin
Jermaine Johnéon for the offenses of mu.rder (two counts), attempted murder, first degree
burglary, kidnapping, ar;d possession of a weapon during the commission ofa ViOlle crime.
R.971. |

On March 6, 2014, Johnson appeared before the Honorable William Jeffrey Young

for a pre-trial Jackson v. Denno' hearing. R. 1 Subsequently, on March 10-14»and 18-20,
2014, he appeared before the same judge and a jury for trial on the above offenses. Johnson
was represented at the pre-trial hearing and trial by Scott Robinsoﬁ, and the State was
represented by solicitér Ernest Finney and assistant solicitor Christopher DuRant. R. 75.
The jury found Johnson guilty of the murdg:r of ‘the minor victim, the murder of Maxine
Caraway, first degree burglary, kidnapping, and possession of a weapon during the
commission of é'violent crime. Johnson waé found not guilty of the attempted murder of
Kaisha Cairaway. R. 932, 11. 9-24. Judge Young sentenced Johnson to three terms of life
. imprisonment for the two murders and first degree burgléry and thirty years for kidnapping,
to be served cohsecutively? and five years for possession of a weapon during the.
commissior'l‘ojfé violent cfime, to be Servved concurrently to the sentences on the other
. charges. R.948,1.19-949,1. 17.

This appeal follows.

' 378 U.S. 368, 84 S.Ct. 1774 (1964).



STATEMENT OF FACTS

Johnst)n Had two minor children' in common with Kaisha Caraway, a son and a
daughter. He was éccuéed and con‘\/icfed of the murder of Kaisha’s grandmother, Maxine
‘Caraway, and the murder of his nine month old son. He was also accused and conyicted of -
first degree burglary, associated With the alleged forced entry into the home of Maxine and
John Caraway; i(idnapping, assoéiated with driving Kaisha away from the home where the
incident occurred; and bossession of a weapon during the commission of a violent crime,
associate(i withA possessing or displaying a 12 gauge 'shotg.un during the commission of the
murders, kidnapping, and Burglary. During the majority of his lengthy interrogation,:
Johnson maintained that Kaisha’s boyfriend, Robert, was responsible and that he only fired
one shot, which was directed at Robert when he fled the scene.
Motion to Suppress Appellant’s Statement

A pre-trial Jackson v. Denno hearing was held on March 6, 2014.- Both

investigators, Mason Moore and Kippton' Coker, who conducted the interrogations of
Johnson, tesﬁﬁ_ed at the hearing. The court also reviewed the videotape of the gunéhot
residue (“GSR”) testing and interrogation that were conducted in an interview room at the
Clarendon County Sheriff’ s office. R. 12, II.' 14-22; State’s Ex. 56-65 (DVD'S:Of Apr. 6,
2011 GSR test and Interrogation) (on file with tflis Court)? The video system does not

record constantly and requires a tmanual restart such that there are portions of Johnson’s . -

? State’s Exhibits 56, 57, and 58 show the GSR testing of Johnson. The aggregate length
of these DVDs is 2 hours, 52 minutes, and 47 seconds. State’s Exhibits 59, 60, 61, 62,
63, 64,"and 65 show the majority of the interrogation of Johnson, though it is obvious that
the recording equipment stopped at the end of the first three DVDs. The aggregate length
of these DVDs is 7 hours, 57 minutes, and 46 seconds.



interrogation that were not captured oﬁ the video. R.41;1.7—-42,1.23; R.56,1. 6 _ 57, L
20.

Mooré’ advised Johnson of his M@é rights both prior to conducting the GSR test
and pfior questioning Jthsoﬁ, the létter of which began at 2:08 p.m. on April 6, 2011 .. R :
7,13 - 9',. 1. 9; R. 36, 11. 14-18; State’s Ex. 59 (DVD of Apr. 6, 2011 Interrogation) (éﬁ file |

with this Court). Moore testified that after agreeing to waive his Miranda rights, Johnson

never asked to s;[op the qllestioning nof asked for an attorney. R. 8,1.21-9,1. 17. Johnson -
was emo‘tiona'lv af times and the questioning lasted almoét eight hours, though _Johnson’w‘és
- given several breaks and offer;:d food, Qri_nk, and access to the.restroom. R. é, 1 21 —.10, L.
215 R. .39, -11-. 1-21; State’s Ex. 59-65 (DVDs of Apr. 6, 201‘1 Intérrogation) (on file with this
Court) o o

The investigators went into the'interrogation khowing that Kaisha had'identiﬁeci
Johnson as the shooter and with an adrhittédly preconceived 'idea that Johnson was guilty.r
R. 53, 11. 24. Moore téstiﬁed that fhe story provided by Johnson during the first seven hours -
of 'the intgrrqgation providéd a detailed account of a third party committing the crime.
Though Moore Qpinedv that there were some inconsistences and Variations in Johnson’s
“story,” he did not point to anything spéciﬁc. R.28,1.13-29,1.9. Coker likewise said that
they “picked his story apart” and that the details beiﬁg relayed to them from the crime scene
were not “adding up,” but provided no examples to support his assertions. R. 40, 1L. 3-22.
Moore 'agr‘eed fhat they eﬁded the interview when they obtained what they believed to be a
confession ‘fro‘rr:1 johnson during the l.ast forfy to forty-ﬁve“r'ninutes of t:he interrogation. R.

19, L 1A9 —22,1. 5. Neither investigator could poiﬁt to anything distinct in Johnson’s

> Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966).
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“confession” that was not somg:thing that th;:y had already presénted to him during fhe
ihterrogation as their theory of events. R. 22, 11. -2.0-25,; R. 53, 1.25-56,1. 1.

Both Qfﬁcers testified in conclusory fashion onA direct exanﬁination that there were |
never any "tilreafs méde in éxchénge for Johnson’s statement» aﬁd the statement 'was
Volunfary. ‘R. il, li. 3-9; R. 39, 1 22 ~'40, 1. 2; R. 42, 1. 24 — 43, 1..2. However, Moore
admitted on cross-examinaﬁon that he told Johnson that “God w;)uld take this weight from -
‘him,” that Coker yelléd' at Johnson during the interrogation, and that they discussed Qhat
they would tiel‘ly Johnson’s daughter about him. R ‘23, 1.1-24,1.1. Coker élso admitted to
yelling at Johnson and to discussing Johnson’s daughter, including what the officers would
tell her and whether he would see her, which had a nbticeablc; impéct at Johnson. R; 48, 1.
22-50,1. 11.

in addition to the myriad} of lies that the investigators presente_ci to Johnson,
purpoftedly in search of the truth, the 'VidCO of ‘the interrogation showed the use of .
intimidation and threats by the investigators. Just pﬁor to his yelling outburst at J ohnsoﬁ,
Coker toid him “It’s up to you whether you keep up this dumb, bull shit story. But, you go
ahead, .alright. You're going to go to prison with- that bullshit story, if n'ot the death
penalty.” Sfate’s Ex. 59 (DVD of Apr. 6, 2011 Interrogation, 1:17:33) (on file with this
Court). The i:nvestigators also brought up Johnson’s two year old daughter, discussing her

for apprqximately‘ t§venty minutes prior to his glleged confession. State’é Ex. 64 (DVD of
Apr. 6, 2011 Iﬂtérrogation, 0:20:21) (on ﬁle with this Court). Coker asked: ‘fYou want me
to tell her that you’re a cold-blooded killer or it was an accident?” Moore then asked,"‘Or,, -
that it’s just éor"nething thgt, that happened. You got mad and angry?” And later, “What do |

you want me to tell her? Daddy was out of ammunition? Sometimes good people do bad



thin.gs?l What do you V\rant me to tell her? Or do ;you want me tell har daddy just didn’t give
a shit? Daddy didn’t give shit about her.’ H¢ didn’t give a shit about ‘grandrna.v He didn’t
give a shttv ahout brother, mama. Wh'at do you want me to tell her?” When Johnson
responded that he did not want the investigators to tell his daughter anything, Moore tolct_ .
hirn: “Thc problem is, is that you aren’t éoing to be 'seeing your daughter.”' Coher s.aid»-
“You’re not going to have that opportunity; This is your opportunity;” The investigatora told
Johnson that.his daughter Would rempmber what happened and that “You know it; might not
be until she’s fifteen wheh she reads it, the transcript. Hey, daddy was just a cold-blr)oded
killer. Only, the only, the only reason I’'m still breathing today is hecause he was ou’tpf
~ ammunition when he [inaudihle] that damn front door.” State’s Ex. 64 (DVD of Apr. 6,
2011 Interrdgatiqn, 0:25:37) (on file with'this Court).

Regarding the interview conductedh on April 7, 2011, Moore said that‘it Was Johnson
who requested to speak to him again and that he was again adviséd of his Miranda rights.* R.
29, i 10-23; State’s Ex. 66 (DVD of Apr %, 2011 Interrogation) (on file with t_‘his, Court).
Mooré said that Johnson did not recant his “confession” from the prior day and did not
reassert his- claim that thé crimes were committed hy a third party. R. 27, 1.9-28, 1 2; R.
30, 1. 2-8. 'Johnson said -that he knew that he could not do that to his son and needed to
know fronl the officer whether he really did it or not. He said that he 4could not remember
how it happened, and that the gun j’ust went off. State’s Ex. 66 (DVD of Apr. 7, 2011

Interrogation) (on file with this Court).

* Coker was not a part of the second interview that occurred on April 7,2011. R. 41,1
1-7. : ‘

f
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The day after the hearing, Judge Young issued his ruling eﬂlowing admission of
Johnson’s “coﬁfession,” stating:

I have reviewed the testimony from yesterday’s hearing. I have reviewed

the videotapes myself, and I find that the statement made by Mr. Johnson

was given freely, voluntarily, knowingly, and intelligently. Although it

was over an 11-hour period, he was -- he was Mirandized twice during

that. He was very talkative.

He was offered ample times to take breaks. He was offered food. He was

offered drink. He certainly did not appear to be under excessive I guess

oppression in the giving of the confession, and [ am going to allow the

confession to come into evidence.
R. 63, 11 10-21. Defense counsel renewed his prior objection to the admission of
Johnson’s statements at trial. R. 417, 1l. 14-23.
Motions for Mistrial

Fdllowing jury selectidn, defense counsel made two motions for mistrial. R. 91 —
99. The first motion related to Johnson’s entering the courthouse, in full view of where the
jurors were assembling, wearing street clothes but with his hands secured by orange
handcuffs and escorted by three or four jail personnel. Defense counsel argued that the “at
 that point,in' time the jury saw him come through there with all indicia of being incarcerated ‘
under heavy guard” and that the appearance of being “in custody” was prejudicial. He
requested that the court declare a mistrial until another jury panel could be assembled
because the entire jury pool was tainted. R.91,1. 12-92,1. 18.

The solicitor argued that Johnson was wearing street clothes and that any prejudice
was minimal. R. 92, 11. 20-24. He noted that Johnson was “charged with two murders” and

stated that he did not “believe the jury is under any illusions that a Defendant charged with -

multiple murders would have to be in custody or potentially could be in custody.” R. 92, 1.



24 - 93, 1. 3.. He also éitéd the fact thaf none of the jurors brought up ééeﬁig Johnsoln that
morning :du.ring the voir dire. R. 93,11 3-15.
Defense 'Vcounsel responded that the State’s argument is confrafy to the“-presu'mptiorn
of innocence,., as the jurors should not have any preconceivved notions about whethér a
, defendan‘t‘ is or would be in custody based on tﬁe .chargesvagainst him. R.93,1.19-94,1. 7.
.. He also érgued that lodkiné at this through the lens of the jurors is too épéculative and that
the inconvenience of assémbling a new jury pbol is outweighed by Johnson’s constitutional
rights. R. 94, 11. 8-21. Further, voir dire of the jurors could.hot adequately address tﬁe maﬁer :
because it would have “re-rung the bell.;’ R.94,11.21-25. |
The trial court noted that Johnson entered the courtroom unhandcuffed, with his -
" éounsel such that their “last view” of him. waé “as a free man.” R. 95, 1. 1-4. Defeﬁse -
counse] responded that, even so, it was only an hour prior that the jurors poténtiglly saw him. -
wearing the same clothes but handcuffed and accomparﬁed by guards. R..95, 1. 5-12. He
argued that given the important constitutional rights involved, thé court shouldA err on the
‘side of caution and declare a mistrial. R. 95, 11. 12-15. Though he found d‘efense‘ c01‘msevl’s
argument 5‘com1;)elling and sincere,” the trial judge denied the ?notion. R. 95, 11. 16-22. The
trial judge later mentionéd that had presided over a trial in Sumter where the defendant won
despite being 'in his pﬁson garb and had his feet shackled and stated “Is]o it’s just hérd to

judge on that.” R.98,1.23 -99,1. 1.



The basis for the second motion for mistrial was that two individuals on the Staté’s
witness lisf,_ Investigator Richards and Robert Brogdon,’ ~were discussing the case in the
haliway Within arms-length of potential jurors. This occurred after the initial qualification of
the jury but prior to voir dire. R.95,1.25-96, 1. 24. Counsel noted that, in response fo this
concern, the trial court asked thev jurors if they knew anything about the case “that did not
come from within the four walls' of this courtroom” and did not get any affirmative
-response. _ R.. 97, 1l. 8-13; see R. 87, 1. 1-6. However, he argueci that the jurors may not
realize .that the information they overheard pertained to johnson’s case until they see
Investligatqr Richards or Brogdon take the stand. It may be only then that “thé light goes
on” and they rcalize “that’s the one tha;[ said he was overwhelming guilty.” R. 97, 1l. 13-18.

Thé trial judge likened the hallway conversation to the solicitor saying in his
opening statement that Johnson committed the murder, Both of which would be addressed
by his instructions to the jury. R. 97, 1. 19 — 98, I. Despite counsel’s request fo proffer thé
testimony of Brogdon for the record, the judge responded “I don’t need — I assu@e if it was
.said, it was said.” R. 98, 1l. 12-16. The judge indicated that even so, he had no way to know
whether the jurors heard it, or even if they read about the case in the newspaper; He agreed
that the jurors may ﬁot realize until later on in the trial that something they overheard or read
was actually relateditb Johnson’s case. R. 98, 1l. 16-20. >Ev,e'-n S0, he denied the motion for

mistrial. R. 98, 1. 1-2.

> Though both individuals were listed on the State’s witness list, only Investigator

Richards actually testified at the trial. R. 76, 11. 6-19; R. 325 —378.



State’s Witness Allowed to Testify via Skype |
InVestigatbr Mason Moore was oné of the two officers Who conducted Johﬁson’s
interrogation on April 6, 2011 and partiéipated in a second interview of Johnson on April 7,
2011. Defense counsel did not object to Moore testifying via Skype® for burposes of the
pre-trial Dm-hearing held March 6, 2014, but indicated that he rﬁay object to that for trial
Upurposes.- R 4, 1. 1-7.7 The parties returned to couﬁ the next day for the trial court’s ruling
régarding the édmissil)lility éf Johnson’s statement, after Which Judge Young began to
~address “the question as to the testimony by Skype whenever the trial begins.” He indicated
that he had reviewed the relevant case law and “checked around with other circuit court
judges.” Judge Young '_found that “apparently it’s a pretty common practice, provided that
" there are certain situations.” R. 63, 1. 2 — 64, 1. 1. He notéd that in the present case ;[he

9% 64

witness was 2500 miles away, was an “ancillary witness,” “everything that was going on
with him is available on videotape,” and that there was anofcher officer in the room for the
majority of the interrogation. R. 63, 1L 1-9. He thus found that there Would not be any.
prejudice té Johnson by allowing the testimony of Moore via Skypé. R.63,11.9-11.
Defe;nsé counsel responded that he understood the Court’s ruling but stated that he
~had not yet preéented his argument on that matter and requested the opportunity to do so. R.

64, 1. 12-17. The trial judge responded that he would be glad for him to do that

“if it changes [his] mind,” but asked counsel to begin by telling him what prejudice there

6 Skype is a telecommunications application software product that specializes in
providing video chat and voice calls from computers, tablets, and mobile devices via the
Internet to other devices.

7 Two pages of the pre-trial hearing transcript are denoted as page “3.” This citation |
refers to the second page 3.
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would be to Johnson. R. 64, 1. 18-20. Defense counsel responded that it violates the
confrontation clause, which contemplates actual “face-to-face confrontation” that cannot Be
replicated by a video screen. Additionally, ‘witnesses who are not loc\ated in the courtroom
may have a greéter propensity to lie. He argued that the mere convenience to the wit_ness m’
this- cése “should [not] trump the defendant’s right to literally have face;to-face |
‘ confrqntatidn with his accuser where the jury is able to evaluate his credibility much more
candidly, ,cleariy, and visibly with ilim sitting in the room a few feet away versus an imagei
of him broadcast from several states away.” R.64,1.21-67,1. 12.
| The soligitor parroted back the reasoning that the trial court ﬁreviously announced

fdr its alléwance for the use of Si(ype, i.e. that Moore’s testimony is cunﬁulative, that anothef '
officer was present during the interrogation, and that the bésis fof the testimony is the
videotaped interrogation. R. 66, 1l. 14-24. He further argued that “a cdmpélliﬁg of a
substantial .need exists to avoid costs, to avoid inconvenience to the witness, and to pretty
much put on the record something that it not substantive but is a matter of tying the chain’
toéether.” R. 67-, 124 - 69, 1. 15. In issuing his ruling, the trial judge sgid that tﬁis case
“begs for the use of Skype” and that he would therefore allow it. R. 68, 1l 16-24-. - He
further corﬁmented on the improvement in teéhnofogy and said “So if the Supreme Court
gets an opportunity to look at it through this case, well, so be it.” R. 69, 1l. 3-11.

| Defense counsel renewed his objéct to the use of Skype both before and after
Moore’s testimony at trial. R. 379, 11. 14-17; R. 403, 11. 3-16. The trial judge overruled the
objectién, stating “Skype has been used 1n many courts in this state and [has] been usgd iﬁ .
death peﬁaltytrials as Well, 50 ’'m satisﬁed'that based upon some the testimony that I'heard

that it’ll be ﬁné.” R. 379, 1. 18-22. The audio-visual connection was interrupted many
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times duﬁng Moore;s testimony, allowing him time to regroup and preventing a.continuous
cross-examination. R. 383 — 398. The trial judge denied the motion to strike and for
mistrial made after the 'testimony.. R. 404,1.20 - 405, 1. 1. |
Introduotion of 'Pfo-Death Photographs of Victims

Gi\./en the volume of exhihits involved in the case, the court conducted a pre-triai
review of -the photographs that the State expected to introduce. R. 100, 1. 8 — lOi, . 17. |
Defense counsel objected to the admission of pre-death, color photographs of the victims.
R. 117, 11 1-17;AR. 119, 1. 12 - 120, 1. 3. The photograph of Maxine Caraway showed her
from the \X}aist op, dressed up and with her done, and the photograph of the minof victim
showed him from the chest uo, with a large grin on his face. State’s Ex. 38 (Living Picture
of Maxine Carawa)}) (on file with this Court); State’s Ex. 54 (Living Pictufe of minor |
victim) (on file with this Court). He argued that the photographs were inelevant and‘
unduly prejudicial, citing the lack of issue regarding the identity of the -victims and the
likelihood that the photographs would appeal to the sympathy, passion, and caprice of the
jury. R.117,1: 7-17; R. 119, 1. 14— 120,1.3. , ~

With respect to the photograph of Maxine Caraway, the solicitor argued that the
photographs were not meant to “arouse any passion or prejudice,” but were instead so
that the jury couid “know... something about Ms. Caraway while she was alive” and see
what “she looked like prior to her injuries on April the 6th.” R. 117, 1l. 19-25. The trial
court o;/erruled the objections and said “I think who the person was is a part of this case.”
R. 118, 1. 1-2; R. .120, 1. 4-6. Bothl pre-death photographs of the victims were
introduced at trial, over defense counsel’s reneWed objections. R. 162, 1. 20 —.163, 1. 20;

R.187,11.2 - 188, 1. 6.
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Testimony and Evidence Presented at.Trial

a. -Johnson’s Statements

The jury was shown the "eleven hour interrogation of Johnson, the first
approximately "three hours of which were comprised of GSR testing without any.
~ questioning. . State’é Ex. 56-65 (DVDs of Apr .6, 2011 GSR test and Interrogation) (on file -
with this Courtj. 'M warnings were given to Johnson, after which he described what
happened on the date of incident. For the first approximately seven hours of the questioning
portion of thé interrogation, Johnson remained consistent regarding the even;[s of the day,
though he did provide additional details as the officer’s questions became more specific.-
Johnson arrived at Kaisha’s house on the morning of Af)ril 6, 2011 to take Kaisha and their .
two minor children to the doctor’s office. He and Kaisha arguéd about the fact that she had
changed his PIN ‘number on his ATM cafd and the fact that she then decided not to attend
the children’ls ‘doctbr’s visits with him. When he arrived at the doctor’s office, another
patron fold him that they were not accepting walk-ins until 4:00 p.m.

When he returned to the house with the children, Kaisha and her boyﬁiend, Robert,
were on the front porch. .They were in the midst of an argument, WMch then turned into an
argument between Robert and Johnson. Maxine Caraway then came outside aﬁd, after
failing in her attempt to get them to stop fighting, tbld Robert that he needed to leave.
Robert becamefangry and Maxine picked up a brick. Johnson got between the two in an
effort to separate them, but Robert was able to strike Maxine. Robert then went to the trunk
of Johnsor'l’sﬂ vehicle and retrieved Johnson’s shotgﬁn. Johnson ran inside the house, not:
knowing where his children were, and hid in a bedroom. He heard two gun shots, but could

not tell whether they were fired, inside or outside. After he heard the second shot, he peeked
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out of the room aﬁd saw his minor child sitting in his highchair with an gpparen;[ gunshot
wqund to the head. He fhen saw Rébert dowﬁ the hallway. Robert tried to make his Way :
into the i)athrobm wht_ere Kaisha was hiding. and fired one shot at the door. Whgn'he
lowered the shoigun, Johnson attacked him frorﬁ behind and held his arms to his side in an
attempt to immobilize him. The two tussled and Johnson was able to get the gun away from
Robert. Robert_ then fled through the front door and drove away m a white vehicle, similar
in appearance to Crown Victorias sold at police auqtioris. Johnson took a‘ shot at the vehicle
but believed th\at he missed. He then saw his minor daughter outside near the body of
| Maxine, who had evidently been shot. He got Kaisha to come out of the bathroom so that .
they could zget‘away in case Robert retumed. They ﬂagged down a police officer who they
saw as they Were driving away and led him back to the house. State’s Ex. 59-63 '(DVDS‘ of
Apr. 6, 2011 Interrogation) (on file with this Court).

After. many misrepresentations of the evidence against Johnson and the
investigator’s thréats tha_t they would tell his daughter that he was a cold-blooded killer, that
the only reasén she was alive was that he ran out of shells, and that he would hever'get the’i

V opportunity to speak to her again, Johnson finally relented and told the Qfﬂcers- the story. that
they wanted to hear. Johnson then told inyestigators that he never meant for anything to
happen that day and that he was not that mad. He said that it'did not seem like it was even
him, and thét it was like “stuff was just happening.” He remembered grabbing the gun but
did not remér'nber shooting Maxine or pulling the trigger at éll. He also did not remerﬁbef
hitting or shooting Kaisha. Johnson said that he did not know the minor victim was even in
the room and the gun just went off. Kaisha then told him “look what you did” and came up

with the idea to say that someone named “Robert” did it. He said that he could not believe
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what happened, and though he hated Kaisha, he did not hate “him [the minor victim] at al‘l.""
" He maintained fhat the shooting was unintentional, though he said that it does not change
that it happened. State’s Ex. 64 (DVD 9 of Apr. 6, 2011 Interrogation) (on file with this
Court). Aftér this, the officers encouréged Johnson that he had'cione tﬁe right thing and -
should “turn to God” and ask for forgiveness. | | |

Johhsdn initiated a second meeting with Investigator Moore the next day, April 7, |
2011, where hé'recalled some of the same things that he said at the end of thé prior day’s
interview. >H0wev;cr,' he said that he knew that he could ndt do that to his son and needed to- ‘
know from the officer whether he really did it or not. He said that he could not remember
how it happened and that the gun just went off. State’s Ex. 66 (DVD of Apr. 7, 2011
Interrogation) (on file with this Court). |

b. Testimony of Kaisha Caraway

At trial, the State’s star witness was Kaisha Caraway. She testified that she and - |
- Johnson had not bef;n in a romantic relationship for at least nine months prior to the incident
and that their vonly iriteracfcions related to their two children. R. 194, 1. 23 — 195, 1. 19.
Kaisha was éurprised to sée Johnson on the momiﬁg of April 6, 2011 because.he had told
her the night before that he would not be able to take the children to the doctor that morning.
R. 189,1. 6 — 191, 1."24. He waited outside and got their infant son dresséd while Kaisha
finished dressing their two year old daughter inside. R. 191, L 25 — 192,” 1. 10. Johnson
wanted Kaisha to attend the medical appointments with them, but she refused because she-
“didn"t feel comfortable with it.” He then waited another twenty minutes beforé leaving, a
portion of which the two spent arguing on the telephone until Johnson’s phone battery died.

R.193,1.25-197,1. 25; R. 264, 1. 12 - 274, 1. 13.
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Though not: discussed on direct examination, Kaisha admitted that she and fohnson
argued .during a telephone; conversation the night before. The topics of contention include(i
Kaisha’s s;,uspicio.n tﬁat Johnson was talking ‘,to another worman and Kaisha’é perception that
Johnson was doing for his other daughter than he was doing for their two children. She
claimed that despite the eﬁd to their romantic involvement, Johnson had his GI bill check .go |
into her account, on which he was a secondary signer. After their argument on April 5,
2011, she changed the PIN number so that Johnson could not access. the funds‘ in the
account. Kafsha testified that she was upset that Johnson did not bring her any money or

‘items for the children on the morning of April 6, 2011, but she also testified that she did not
expect Johnson that morning. Further, Kaisha could not explain why or how Johnson would |
provide money when his check was deposited in what was allegedly her account that
morning, then accessible only by hér due to the changed PIN nunﬁber. R. 254, 1. 15 - 262, 1.
6:R. 264,11 7-11; R. 277, IL. 1-21. | |

J ohns_oﬁ was gone for approximately thirty minutes, during which Kaisha contacted

the doctor’s ofﬁce because she forgot to tell Johnson something to tell them and learned that
~ Johnson was nét there. R. 198, 1. 2 — 199, 1. 8. He eventually called Kaisha, asked about
whether she changed the PIN number, and indicated that he wés on thé way back to the
house with the children. When he arrived, he took their daughter out of her car seat aﬁd she
walked in the house. She testified both that Johnson brought their son into the house in hié

car seat and that he just brought him up to the porch and that she took him iﬁside. R; 199, 11.

9-13; R. 200, 11. | 12-13; R.268,1.5-272,1.20; R. 272, 11. 3-17. Johnsdn told Kaisha that the

doctor’s office was not taking walk-ins that morning. R. 199, 11. 14-19. Kaisha ésked if he

had items for the children, which he was allegedly “supposed to briﬁg,” and he gave her a
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baBy cup out of the truﬁk of his car. R. 199, 1.;19 —200,1. 6;R. 251,1.9-252,1. 23. They
also dié_cusSed the PIN number, at which point she told him that she‘ had changed it. R 257,
1. 16-258,1.3.

Kaisha alleged that J ohnson continued to ask her to leave with him. However, she
also,testiﬁed that .she was supposed to go back into the house to change the PIN number
back. According to Kaisha, Johnson got in his car to leave but as shé was shutting the door
to the housé, he got out of the car, ran back to the house, pushed through the door, and
began punching her [Kaisha]. R. 200, 1. 19 - 203, 1. 16; R. 274; 11. ~1-19. Kaisha said that th(lav
* minor victim was in his highchair and that their daughter was sitting in a chair in the same
room. R. 203, 11. 17-19. Maxine came to the area and asked “what was géing on,” at which
time Johnsoh'allegedly “jumbed onto her [Maxine] and began fighting her [Maxine].” R.
207, 1l. 7-24. Kaisha later recalled that Johnson told Maxine about Kaishé changing the PIN
numberAin the ﬁﬁdst of the original struggle and that Maxine told Kaisha to go changé it
back. When Kaisha got up to get the phone so she could call to change the PIN number,
Johnson “came behind [her] and began dragging [her] out of tﬁe house.” R.208,1. 15~ 209,: ‘
L 10;R. 280,16 281, 1 1.

Kaisha said fhat Maxine had scratches and a broken nose and ran past Kaisha»énd
Johnson purportedly so that éhe could get treatment at a hospital. Kaisha learned after the
incident that Maxine did not have her car keys, but instead had a phone in her haﬁd. R. 210,
1.3-211,1.22; R. 281, 1. 2 - 282, 1. 11. Johnson allegedly tried to s_top Maxine, causing
him to loosen hlS grip on Kaisha such that she was able to slip out of her shirt and run into
the house, leaving Jphnson, Maxine, and the minor daughtér outside. R. 212, l 'i7 - 214, 1.

15.
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Kaisha was able to locate Maxine’s cell phone and began to run down fhe hall when
~ she realized that their son was still in his highchair. Johnson then entered the house. R. 214, |
1. 16 — 215, 1. 16. Johnsén allegedly had the shotgun in his hand and pointed it at Kaisha. -
He then said “you made me do this” and Kaisha élosed her eyes, thinking he was going to
shoot her. After hearing the gun go off, she realized that she was not hit and that it was their
son, the minor victim, who had been shot. R. 215,1. 17 -217,1. 10; R. 246, 11. 5-14. Tﬁat
was the ﬁrst of only two gunshots that Kaisha heard that day. R. 245, 1. 19 — 246, 1. 4.
Kaisha ran do% t_he hallway and locked herself in the bathroom, pushihg a cabinet in front
of | the door. * She then called 9-1-1 using Maxi.ne’s cell phone but ended the call when
Johnson éhot through the bathroom door. That was the second and final gun’sho't that Kaisha
heard. Though she did not realize it at the time, she was injured by one of the shots in the-
left shoulder. Kaisha told Johnson that emergency services‘ were ‘o'n their way, before and
after which Johnson did not say anything. R.217,1.1-220, 1; R. 227, L. 25 ;229, 1. 6;R.
246,1.17-247,1.15. |

Kaisha claimed that they moved out of the bathroom into the living room where the
minor victim was located. Johnson was all.eged'ly whispering in the background when she
answered the return call from the 9-1-1 operator and told her to tell them that the call was a
vmistake, pretend to be Her grandmother, and give them the name “Robert.” R 220,1. 2 —.
221, L 24;AR' 229,1.7-230, L. 22; R.278,1.4-279,1. 20. They were in the living room for
- approximately.ﬁve minutes when Kaisha heard their daughter crying and Johnson retrieved
her from outside. - Kaisha then went to the door and redlized that her grandmother, MaXine;_
had been shét and was lying on the ground beside her car. R. 221,1.25-222,1. 12. Kaishé

put a shirt on and got into Johnson’s car, along with him and their daughter, so that they
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could go to the police station. . Though Johnson had the shotgun with him at first, he'
removed the femaining shells and left the gun in the yard at Kaisha’é éuggesti-on; R.'230, 1.
23-232,1. 87; R.249,1.25-251,1. 8. | |

‘According to Kaisha, she and Johnson discussed the details of the story that they
- would tell the ‘police and then saw Officer Eaddy. They made contact with him and led him-
bac;k to the fesidence. Kaisha was eventually separated from Johnson by inveétigafor
Richards and wrote “he did it” on a piéce of paper, referfing toJ ohnson.‘R. 233,1. 19— 236,
1. 14; R. 286, 1. 22 — 287, 1. 24. She then received treatment at the hospital aﬁd 'met with law -
enforcement at épproximafely 5:00 p.m. for a GSR test and to make a st.atement. R. 236, L
15 — 238, 26. Kaisha admitted that she did not see what happened to Maxine, only heard
two guﬁshofé heifher of which were dir"ected at Maxine, and had no idea what happened to -
her. R. 282, 1 14 A——‘ 283,1.7. Keﬁsha also claimed fhat the only part of the shotgun that she’
touched was the barrel, in order to move it. She also stated did not wash her hands between
the time of the incident that morning and when the GSR test was conducted that évening. R.
283,1. 8 —285,1. 14.

c. 'rPh_»ysical Evidence

Blood of both Maxine Caraway and Kaisha was found on Johnson’s shoes and
clothing, but that is not unexpeéted since he never denied being present at the écene during :
the incident. _Notably, Maxine’s blood was als‘-o found on Kaisha’s shoeé. R 705, 11 24 —
715, 1. 5. Addi.tionally, the presence of gunshot residue -on the Baék of Johnson’s left hand is
not inconsistent With his statement that he shot the gun once toward Robert’s 'vehicle. R.
800, 11. 4-23. The DNA testing of the shotgun is much more probative because Johnson was

excluded as a DNA contributor on the four samples taken and the DNA of an unknown third
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party was founci. DNA testing was conducted on the shot gun recovered at the sceiie, with
samples ta_ken from the trigger, barrel opening, pump aqtion, and handgrip.‘ R. 701, 11..3-1 5

| Testiné 6f the samples taken from both the trigger and the pump action revealed. a
mixtura(')f at least two individuals. i\Io conclusion could be made as to whether Maxine
Caraway was ane of the contributors in either sample, but Johnson, Kaisha, and the fninoi
Victim- wereﬂall excluded as possible contributors to the mixtures. R. 701,-11. 16-24; R. 702',‘ ..
1. 7-13. Only a partial DNA profile could be developed from the swab of the barrel
opening. No aonclusiOn could be made as to whether Kaisha was oile of the contributors,.
but Johnson, Maxine and the minor victim were all excluded as possible caiitributors. R. V'
701, 1. 25 — 702, 1. 6. The DNA profile developed from the handgrip of the shotgun was a
mixture of at least two individuals. Maxine 'Caraway was determined to be the major -
contributor to _thé mixture and the profile developed from the minor cqntribiitor was not.
sufficient to conduct a reliable analysis. R.702,1.14 - 703, 1" 14.

The solicitor elicited testimony from the DNA expert regarding the ability 'to wipe
away touch DNA, which she confirmed. R. 730, 1. 2-4. However the theory that Johnson
was able to wipe away only his own DNA- and leave behind the DNA of Maxine,. possibly -
Kaisha, and a third party seems-incredulous.  The solicitor also elicited testimony from
Lativia .Brogdoil, who re_sided in the same home with Johnson prior to his arrest and was the.
youngei sister‘ of Johnson’s then fiancé. Lativia testified that Johnson’s shotgun was in her
room on May 5, .20'11 and that she moved 1t to under her bed that riight. R. 770, L 2-772,
1. 3. The fai:t,‘ that the gun was no longer under Lativia’s bed when she returned from school |
the next day is not surprising since Johnson admitted that tiie gun used at the crime scene

and found in the front yard belonged to him. In closing arguments, the solicitor attempted to-
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discount the 'third party DNA found on the gun by referring to Lativia’s testimony and
étating “So we have a third person. We kh;)w. who touched that gun.” R. 910, 1. 15 - 91 LL
1. This is quite the overstatement of the facts since Lativia’s DNA was never actually
collected or compared to the third party DNA.

No fingerprints were collected at the scene, but footwear impressions were found
using leucocfystal violet, a compound‘ which enhances blood, and documentéd for
examination. R. 622, 1. 18 — 623, 1. _16. AThe State’s expert, Vicid Hallman, compared the
photographs of the impressions to both ;the shoes of Johnson and Kaisha. None of the three
impr_essidns matched Johnson’s shoes. While the irﬂpression shown in State’s Ex_hibitis‘ 82
through 86 and the impression shown in State’s Exhibits 89 and 90 were consistent with the
tread patterﬁ on ,Kaiéha’s shoes, they were not a definitive match. Most irﬁportantly, the
impression shown in State’s Exhibits 87 and 88 did not match the shoes of Johnson or: '
Kaisha, indicating that it was made by a third pérty. R. 663,1. 10— 666, 1. 6; R. 674, 11. '1-8.. '
Hallman also examined the shotgun left at the crime scene for fingerprints but noﬁe were

found. R. 658, 1.23 —660, 1. 4.
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ARGUMENT
" The trial court erred in admitting the irrelevant pre-death photographs of each -
of the victims where their sole purpose was to arouse the sympathy and prejudice
of the jury.
The trial court admitted pre-death photographs of both victims over defense
~ counsel’s objections that the photographs were irrelevant and unduly prejudicial. R. 117, 1L |
1-17;R. 119,1. 12 - 120, 1. 3. The solicitor’s contrived explanation of relevance was:
If Your Honor please, we believe that it is within the jury’s province to
know Ms. -- something about Ms. Caraway while she was alive. That
picture represents her separate and apart from this proceeding. It is not
shown to arouse any passion or prejudice. It is just & picture to substantiate
what she looked like prior to her injuries on April the 6th. - '
R. 1 17, 11. 19-25. In overruling defense counsel’s preliminary objection to the photographs,
the trial judge said “I think who the person was is a part of this case.” R. 118, 11. 1-2; R.
120, 1. 4-6. This was an abuse of discretion given this State’s jurisprudence precluding |
admission of such photographs where they are not relevant to any matter in dispute. This’
error was not harmless.

Evidence is relevant if it has a direct bearing upon and tends to establish or make

more or less probable the matter in controveréy. Rule 401,‘SCRE; State v. Alexander, 303 B

S.C. 377,401 S.E.2d 146 (1991). Although evidence is relveyant, it may be excluded if
the danger of unfair prejudice substantially butweighs its probative value. Rule 403,
SCRE. Further, a photograph should be excluded if it is caliculate.d to arouse the -

sympathy or prejudice of the jury or is irrelevant or unnecessary to substantiate

facts. State v. Livingston, 327 S.C. 17, 488 S.E.2d 313 (1997).
The Staife continues to offer irrelevant pre-death photographs of victims, allegiﬂg
a dubious relationship between the photograph and some “issue” in the trial. In

Livingston the defendant was charged with felony driving under the inﬂuénce. Id. at 18,
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488 S.E.2d at 313. A photograph of the victim and her husband taken shortly béfore her
death was admitted into jevidence, along with testimony about their employment,
" marriage just two months pfior to thé accident, and her young age of twenty-two. Id. at |
19-20; 488 S.E.2d af 314. Our Supreme Court noted that while the husbaﬁd;g testimony
was not exténsive, “it creates a poignant imége, especially in light-of the fact that the trial
took place only three-months after the iric'ident.” Id. The Livingston court rejected the
State’s contentiop that both the testimony and the photograph were relevant to'-“éstablish
the victim’s identity,” finding that the identity of the victim was hot, in dispute and that
the photogréph‘ Wés “of no consequence to the determination of this action.” lg_ at 2Q;
488 S.E.2d at 314. Thus, the trial judge érred in admitting the photograph Where it was
irrelevant to any matter in issue. Id. The court found that the error was nbt harmless, as
‘;[t]he husband’s testimony and the photograph were highly inflammatory” 'an’d the
evidence against Livingston was not overwheiming. Id.

In State v. Langley, 334 S.C. 643, 648, 515 S.E.2d 98, 100 (1999), the court again

found error in the introductioﬁ of a pre-death photograph of the victim in a murder trial.
The court 'rejectgd thé State’s claim that the photograph of the viétim in his high school
band uniform was relevant to establish the identity of the victim, finding that the victim’s
identity was not at issue such that 'th‘e photograph was not admissible for that purpose.
334 S.C. at 648 n.3, 515 S.E.2d at 100 n.3. Rather, “the only possible purpose of this -
- testimony and introduétion of the photograph was to distance the victim from the drug
dealing> that was occurring at 28 Moultrie Street and to ﬁeutralize testimony by the State’s

witnesses regarding his drug use.” Id. The court found that the evidence should not have

been admitted fbr that purpose either since Rule 404(a), SCRE, precludes the State from
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offering evidence of the victim’s good character unless the defendant first aftacks 'the
Victirﬁ’s charaéter. Id. Iﬁ ordering reversal of Langley’s convictions, the Cdurt found thét
while the ciréurhstantial evidence.was sufﬁcient to present this case to a jury, it failed to'
establish évemhelming evidence of his guilt. Id..at 649, 515 S.E.2d at 101.

Here, the pre-death photograph of Maxine Caraway was intfbduqedthrough her -
husband after he testified that they were married for thirty-sevén years. Mr Caraway’s
testimony was conducted on Maxine’s birthday, such that he testified that she wouid have
turned sixfy-tWo that day’ énd was fifty-nine years old in the photogra‘ph-.. R. 162; .20-
163, L. 20. The pre-death photograph of Maxine was immediately preceded and followed
by photog;aphs of her injuries in the' numerical ordér of fhe State’s exhibits. See Statle’s ‘
Exhibits 36, .37,' 38.,land 39 (Photqgraphs). As-Such, the pre-death photograph appeared
between the Othel; pﬁotographs of the \l/ictim’s injuries when presented to the jury during
deliberations. |

Thé pre-death photograph of the minor victim was introduced through his mother,

Kaisha. The phétograph of the child, \.Vith a large grin on his face; was take;_n by Kaisha
when he was apf)roxirnately'seven months old. R. 187, 1. 2 — 188,.1. 6. Kaisha éls-o'
testified that the minor victim was nine months old at the time of his death, that J ohnson
was absent from the hospital for his birth, and that Johnson prbvided “very little” support .
for the two children. R. 186, 1.13-187,1. 1; R. 188, 1. 7— 189, 1. 5. While no objection
- was ;ﬁade to the testimony itself, the introduction of the pre-death photographs along
with _the téstimbny increased their prejudicial affect by preying upon the jur'o‘r’s emotions

and sympathy.
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The present case 1s distinguishable from State v. Salley, 398 S.C. 160, 727 S.E.2d
740 (2012), where admission of the pre;death photographs of the child Victim in a trial - -
for homicide by child abuse was not determined to be an abuse of discretion. The
photOgraph" in Salley was relevant because it substantiated the doctor’s testimony “that:
the chlld’s sickle cell trait was not outwardly apparent and that the she was an otherwrse
healthy and v1brant child.” 398 S.C. at 170, 727 S.E.2d at 745. Without the photograph .
the doctor’s testimony “could have elicited an impression of a sickly and fraglle child,
uvhich may have affected the establishment of guilt.”” Id. Thus, the court t“ound that there
was a legitimate purpose for admitting the photograph other than arousing the sympathy

of the jury.' Id. No such legitimate purpose existed in this case.

Neither. what the victims looked like -prior to their death nor “who they were” was
relevant or necessary'to substantiate any disputed fact in this case. Rather, the sole
purpose of admitting the pre-death photographs of the victims’was to impermissibly’ ‘
arouse the symp'athy and prejudice of the jury. Moreover, in a case such as this, where the
jury was also shown postmortem photographs of the victims, both of whom were shot in the - -
face or head -with a shotgun the juxtaposition of the pre-death photographs is even more
impactful upon the jury. Compare State’s Exhibits 38 and 54 (Pre-death Photographs of
Victims) (on file with this Court) with State’s Exhibits 15 and 36 (Postmortem Photographs
of Vlctlms) (on file with this Court)

Because the trial judge abused his discretion in admitting the pre-death photographs

of the vietims, Johnson is accordingly entitled to a new trial.
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I

The trial court erred in allowing one of the State’s witnesses, Mason Moore, to
testify via Skype in violation of Appellant’s right under the Confrontation Clause
of the Sixth Amendment and pursuant to S.C. CODE ANN. § 17-23-60, where the
State failed to show any important public policy necessitating the use of video
testimony and the trial court improperly required Appellant to show prejudice.

The use of two-way video for the State’s witness, Mason Moore, violated -
Johnson’s constitutional right to confront the witnesses against him. See R. 381 ~ 406.

Moore was one of the investigators who conducted the eleven hour gunshot residue

(GSR) testing and interrogation of Johnson on the date of the incident and the

investigator who conducted an additional interview of Johnson the next day. State’s Ex.

- 56~ 65 (DVDs of Apr. 6, 2011 GSR test and Interrogation) (on file with this Court);

State’s Ex. 66 (DVD of Apr. 7, 2011 Interrogation) (on file with this Court). The State |

failed to assert any important public policy concern necessitating Moore’s testimony via

- Skype, citing only convenience and cost-savings — interests which are insufficient to

overcome a defendant’s impdrtan‘; constitutional right to confront the Witnesé against hiﬁl ,
face-to-face. - 'More.over, the trial court erred as matter of law in failing to make the
requisiteﬁndings that “denial o