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STATEMENT

The Petinoner herebv adopts and incorporates herein the statement of facts presented bv
Counsel Lara Marv Caudyv. Esq.. as stated in the Johnson Petition tor Writ of Certiorari. as it tully

stated here.



ARGUMENT

Petutioner's vuilinv plea was not knowimalv, mtellicenty. and voluntariy made when ples

counsel improperly coerced Petutioner into pleading guiliv because he thought it was in Peutioner's

best interest despite Petitioner's unambivuous desire to proceed to tnal. forensic evidence tending to

exculpate Peutioner. and impeachment evidence revarding the vicum's statement.

STANDARD OF REVIEW

Pettioner must prove that “Counsel's conduct so undermined the proper tunctioning ot the
adversanal process that the mal cannot be rehied upon as having produced a just result.” Strickland
v. Washinuion. 460 U.S 668, 104 S.Ct 2032 2004, 80 LL.Ed.2d 074. 692 (1984). Butler \. State.
286 S.C. 441, 334 SE2d 813 (1983). To tind a guwilty plea s voluntarilv and knowinglv entered

into. the record must establish the Petitioner had a tull understanding of the consequences ot his

plea and the charges against him. Bovkin v, Alabama. 395 U.S. 238 89 S.Ct. 1709 (1969): Dover v
State, 304 S.C. 433,405 S E.2d 391 (1991).

A Petitioner who enters a plea on the advice of counsel mav onlv attack the voluntary and
itelligent character of the plea by showmg that tnal counsel's representation tell below an objective
standard of reasonableness and that there 15 a reasonable probabilityv that. but tor tnal counsel's
errors. the Petitioner would not have pled guiltv. but would have insisted on going to trial. Roscoe v

3

State. 343 S.C. 16, 346 SE2d 417 (2001). Richardson v. State. 310 S.C 560, 426 S.E.2d 793

(1993).

1. Petitioner's Testimony at PCR
Petitioner was questioned by his PCR attorney. Lance Boozer. Esq.. about the DNA (App.

. M \
143 Ins. 16-19). Petitioner stated that Counsel Kendrick should have argued that VY IC"/“’Y')S- N



DN A was not on the article of clothing that was alleged to be hers. Pettioner further stated that
Counsel Kendrick told him thev had his DNA (App. 145 Ins. 22-25) Counsel Boozer asked
Petittoner 11" he “wished™ Counsel Kendrick would have pursued that angle and Petitioner said he
believed it should have been pursued and he thought the DNA evidence would have been
suppressed based on that fact (App 145 In 24—App. 144 In 5)

During cross-examination. Assistant Attorney  General. Daniel Gourlev. asked 1t the
Honorable Judee R Know McMahon ruled on Counsel Kendrick's motion 1o suppress the dress.
and Penoner responded by stating. "no. he didn't.” and that “he wouldn't rule on 1t and he said he
would wait until trial” (App 160 Ins. 21-23) Petutioner stated he was put under the impression that
it would be admissible (App. 1066, In. 23—App. 167, In. 1), Assistant Attorney General Gourlev
asked it anvone told Pentioner it it was admissible. and Peutioner replied “no. [Kendrick] kept
telling [Petinoner] we don't have anv defense for the DNA so vou don't have 1o tell somebody that
something s admissible when vou tell them that vou don't have anv detense for it That's Kind of

-~

saving it without saving 1t {App. 107, Ins. 2-7).

2. James Marcus Whitlark's Testimony at PCR

During examination by Assistant Attornev General Gourlev. Counsel Whitlark testitied their
trial strategy was to cast aspersions on the torensic evidence prottered by the State (App. 170. Ins
3-4). Counsel Whitlark then testitied thev lired a DN A expert who contirmed the tindings ot the
State (App. 170, Ins 18-19) Assistant Anorney General Gourlev asked Counsel Whitlark i the
dress was the victim's or not and he said “veah. it was™ (App 171 In 13) Counsel Whitlark turther
clarified that. “Not according 10 the mtormaton | looked at. it was—it was her dress We had 1

examined. of course” (App 171 Ins. 15-10)



Counsel Whitlark also testitied the Honorable Judge R Knox McMahon “did give an
inclination as to what he. what s teelimg was about 1 concerning the DNA evidence tApp 172
Ins. 1-2). During cross-examination. Counsel Boozer asked Counsel Whitlark 11" he recalled another
woman's DN A on the dress that was not the vicum's. Counsel Whitlark replied. I do not recall that”
(App. 180, Ins. 19-21) When asked whether having another set of DNA on the dress would have
made tor another moton on the rehability of the dress before the Court. Counsel Whitlark rephied
“anvihing that casts asperstons on the certainty or not ot the resulting tests certainhy would have had
animpact onit” (App. i181. Ins. 2-8).

When Counsel Whitlark wax asked directhv it he saw “anv basis 1o challenge the victim’s

statement” (App 178 Ins 24-23) he replied. “[njo ¢App 179 In. 1)

3. Joshua Snow Kendrick's Testimony at PCR

During direct examination by Assistant Atornev General Gourlev. Counsel Kendnick
admitted there was a mixture of the DNA on the dress. and that \/4\,(\,‘\’]?’\’\ and her mother
were both excluded as contributors to the DNA muxture (App. 188, Ins. 21-24) Counsel Kendrnck
then testtied his expert did not have a good explanation tor it (App 189 ins 1-2)

During cross-examimation by Counsel Boozer. Counsel Kendrick was asked if there was any
reason 10 argue having another person’s DNA on the dress tor a suppressive-motion-tvpe setting
(App. 208 Ins 11-13). Counsel Kendnck testitied he did not think having another person’s DN A on
the dress “would have had anvthing to do with the suppression of 1t7 (App 208, Ins. 15-10) He
testitfied further that he “thought it would have been something to cross-exanmine thew people on”

(App. 208. Ins. 16-17). Counsel Kendrick admitted he didn't know it he was gomg 1o use the DNA

during cross-examination (App. 208, Ins. 17-18).



4. Facts Supporting Petitioner's Claims at PCR

a) SLED Forensic Services Laboratory Report (June 30. 2010)

SLED produced a Forensic Services Laboratory Report DNA analvsis dated June 300 2010
m which a serologyv analvsis was conducted. Petitioner would show this report states “buccal swabs
were taken from \/IC;HI’h Four cuttings were also taken from a dress belonging 10 —Ha
v.\cﬁm.('umngs are labeled 11 them area. nght army. | 2 (near elbow area. nght army. 13
(bottom ot neck area. tront). and 1.4 (nght halt of skirtarea. tfront)” (Report. pe 1

The results ot this analvsis concluded the DNA protile trom the semen onitems 111 21 5
and 1.4 are from an unidentitied male The DN A protfile trom the non-sperm tractions of items | 1.
.2 and 1.4 are also trom an umidentitied male (Report. pg. 2).

The DNA protile trom the non-sperm tractions of item 1.3 13 a mixture of at least two
individuals. The DNA profile trom the major contributor to this nuxture is consistent with the
undentitied male mdividual trom the semen on em |3 \/\(‘,‘hm 15 excluded as a possible
minor contributor to this mixture (Report. pg 2)

This pomnts to (a) the DN A analvsis s imcorrect. (b) somebody else was wearmg the dress at
the time the semen was deposited or (<) \/IC;{’I/Y\ cwas able o obtam umdenutied male's
semen through netarious methods and deposit it on the dress. The tact that the dress did not contain

\/i(‘/—h\r\/\ ¢ DN A demonstrates the dress should not have been admitted nio evidence and

pomnts to imnocence ot umdenttied male

b) SLED Forensic Services Laboratory Report (August 3.2010)
SLED produced another Forensic Services Laboratory Report DN A analvsis dated August =

2010 in which a serology analvsis was conducted Peutioner would show this report states “buccal



swabs were taken trom V\l C/'ﬁm and Petivoner Four cuttings were also taken from the same
dress allegedIv belonging to the \/['(’,ﬁm Cuttings are labeled 1 (hem area. neht arm). 1 2
(near elbow area. right arm. 13 (bottom ot neck area. front). and 14 (nght hali” ot sk area.
front)” (Report pg. 1)

The results ot the analvsis concluded that the DNA protile from the semen onitems 111 2

| ~

1.3 and 1.4 are trom Peunioner The DNA protile from the non-sperm tractions of items | 1.

and 1.4 are also trom Pettioner (Report. pg 2).

The DNA protfile trom the non-sperm tractions ot item 1.3 1s a mixture ot at least two

mdividuals. The DN A profile from the major contributor 1o this mixture 15 consisient with Petnioner
vt

from the semen on item 1.3 \/|C"Hm is excluded as a possible mimor contrnbutor to this

mixture (Report. pg. 2).

This points to (a) the DN A analvsis s incorrect. (b) somebody else was wearing the dress at
the ume the semen was deposited or (<) Vi(’/‘hm .. was able to obtain Pentioner’s semen
through nefarious methods and deposit it on the dress. The tact that the dress did not contain Yfg .
\/m/-h m‘ﬁ DN A demonstrates the dress should not have been admitted into evidence and points 1o

mnocence of Petiioner.

C) SLED Forensic Services Laboratory Report (October 3. 2010)
SLED produced another Forensic Services Laboratory Report DNA analvsis dated October
202010 in which a serology analvsis was conducted. Petutioner would show this report states
. C SNSAN
“buccal swabs were taken from yiChm Jacquelvn Barnwell ( V)EHM™= < mother).
and Petitioner. One cutting was also taken from the same dress allegedlv belonging 10 Qg

.
\]i(‘ﬂ’]l’Y\AThe cutting is labeled 1.3 (bottom ot neck area. tront)” (Report. pu. 1).

o



The results of the analvsis concluded that the DNA profile trom the semen ot atem 13
matches the DN A profile of Petitioner (Report. pge. 2).

The DNA obtained trom the non-sperm traction of item 1.5 15 a mixture ot at least two
mdividuals The DN A profile trom the major contributor to this mixture alsn-malchcs the DNA
profile of Petinoner, \/3(‘)1'\/)'\ and Jacquelvn Barnwell ( \/I\d]\mlﬁ ~ mother) are
excluded as possible mmor contributors 1o this nuxture (Report. pg. 2)

All three reports were signed by the SLED Forensic Scienust. Catherine Leisy.

This points 10 (a) the DN A analvsis is incorrect. (b) somebody else was wearing the dress at
the tme the semen was deposited or (¢) Vic-hm { was able to obtain Pentioner's semen
through netanous methods and deposit it on the dress. The fact that the dress did not contain \%2_
\/\c«\"]mlﬁ DN A demonstrates the dress should not have been admitted into evidence and points to
mnocence ot Petitioner,

It1s. therefore. the position of Petitioner that Counsel Kendrick should have pursued a final
ruling on the moton to suppress the dress and DNA evidence obtained based upon the tact the State
farled to prove Peunioner had sexual relations with \/i(;H\r)’\ . - The existence of the DNA
mixture ot Petitioner and at least one other individual on the dress allegedhy owned by “"e\L
\!\\Ciﬁm despite repeated torensic evidence that clearlyv excluded \/l(/‘(’)m as a contributor
of the mixture. demonstrates Petitioner's actual innocence ot the charged oftenses

The South Carolina Rules ot Protessional Conduct. Rule 407 SCACR. make 1t relativei
clear it i3 the job of the attornev to search for all possible detenses and 10 use them in defense of
their chient. Counsel Kendrick cermamly should have filed a motion to suppress the DNA evidence

O
based on the verv tact that \/‘I C’th) s DNA as well as her mother's was not on the dress. but

another person’s DN Awas mixed with Petitioner

O
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5. \/] [;h/hf) Statement
\/l ('jhf)q vave statements September 230 2009 which can be ventied as false by

Pettioner's medical papervork tfrom Veteran's Attamrs Invesugator Mauldin asked the tolowing
question. “Can vou describe the mstances where vou performed oral sex on M Magm™ \'/‘&Q

\(‘;\'\{Y\ answered as tollows “The tirst tme was at a movie theater in Aitken 1 also did o him
almost everv other dav at school | would go to his room and we would kiss I would pertorm oral
sex on him and he would tinger me” (Vicum Statement. pg. 2). Investigator Mauldin asked the
~ . - . - v - 4 \
following question “Is there anvthing unusual or unique about Mr. Magm's bodv? Idlﬂ’] |
answers as tfollows “He savs that he has a scar on one ot his hips but T never nouced 1t (Vicum

Statement. pg 3)

0. Medical Facts Disputing \/|‘ C‘h (h‘f) 'S Statements

The reason those two statements are so vital o Petitioner's case is that i Vl c_‘h‘/h had
performed oral sex almost everyv other dav ltke she said then she would have pertormed oral sex
roughlv 1S times 1t 1t Jasted tor a month. This means \/iC:h/Y\ would have been well
acquainted with Petitioner's groin area. Theretore. she would have noticed a large scar
approximately. 6 cm i length medially o laterallyv from the base of Petiioner's pems where
Petinoner was opened up (Discharge Summaries. Py 860). She would not have said Petiioner saird he
had a scar on one of his hips Pentioner stated at PCR he did not have surgery on his hip Petitioner
had MRS A and had to have emergency surgery done Petitoner turther stated the surgery was right
above his private area and there was a hole atterwards tor an extended penod of time and he had o
wait for a month to vo back to work. There was sull a hole directlyv above Petitioner’s penis upon

returning to work. Petitioner told all ot his students he had surgery on his hip (App 147 Ins 3-25)

~J
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\/ | C'h MY . claims do not coincide with the medical evidence

Petinoner asked 1o return to work when he did due to tinancial reasons  Penuoner did not
want 1o tell them he had emergency surgery directly above his penis to save his hite Pennoner
understood that 1o defimitelv be mappropriate This was when \/,c—h‘m heard Petitioner say
he had surgerv on one ot his hips It tact. \/]C-ﬁm had pertormed oral sex on him the
number of times she said she did. surelv she would have noticed the scar directly above his penis
Petioner had a picture taken ot the area directiv above his penis April 1o 2011 which was more
than two vears afier his surgery and the scar sull was veryv visible

[n hight of this evidence. Counsel Kendrnck certamlyv should have mouoned 1o have the

\
charges dropped against Pettioner due to the tacts that it | V| c,‘h/}’\ I did indeed have carnal
knowledge of Penitoner and s privaie area she would have seen and reported a scar ¢ cm (23
inches) in length trom the base of his pemis medially to laterallv (Surgical Intormation. pg. 86) and
her DN A would have been mixed with Pettioner's instead ot another individual on a dress she savs
she wore.

Petinoner argues the record betore this Couwrt 1s clear that Petitioner “did not want to plead
sutliv 7 (App. 174 Ins. 12-13) Furthermore. Counsel Whitlark testitied “That was clear ™ (App
174, In. 13). Pennioner turther argues the record reveals Counsel Kendnek's admission that he
became “irritated” with Petitioner (App. 207, Ins. 24-25). Counsel Kendrick also admitted 1o getting
mad at Petitioner and being “pretty harsh with him and saving to Pettioner “vou need 1o plead
cuilty: o this™ (App. 208 Ins. 8-13) Counsel Kendrick's conduct was unprotessional and
unreasonable given the torensic evidence supporting Petutioner’s actual mmnocence  Counsel

Kendrick's threatening behavior reasonable induced Petnioner to change his mind about proceediny

to wrial. and thereby renders Petiioner's vty plea involuntary of Herser v Ryvan, 931 b 2d 330



(3rd Cir. 1991 tAn attornev who threatens to withdraw 1o prevent defendant trom changing his
mind about pleading cuiltv and backing out ot a plea bargain. the plea could be rendered
involuntary). Once Petitioner mtormed Counsel Kendrick that he “was readv 10 prove mvself
mnocent” (App 140 In 4 and that after pickmg @ jurs. "1 thought we were gomg to nal” ¢ App
139, Ins. 8-9) it s improper to coerce Petitioner to plead gutliv €App. 208 Ins 8-15)

The record before this Court demonstrates Petinoner's decision 1o plead guwiliv was made
under the duress of Counsel Kendrick. and. theretore. Petinoner’s guilty plea was mvoluntarily and

unknowinglv entered ¢f LS v Marenghi 8953 F Supp 83 (D Me. 19954 Once the detendant has

produced sutticient evidence to support a tinding of duress. the government must demonstrate

bevond a reasonable doubt defendant's actions were not the product ot coercion or duress).



CONCLUSION

Based on the toregomg. Petitioner pravs this Court will denv Counsel Caudyv's Johnson
Pettion For Writ of Cernorari. and granis certioran based upon Petittoner’s Response to Counsel
Caudv's  Johnson Pettion For Writ of Cervorari. and for anv and all other rehet deemed just and

proper

November 24 2013

Kershaw. South Carolina foseph T&Magm. Ir. =343848 MB-45
Kershaw Correctional Insutution
4848 Goldmine Hwy
Kershaw, S O 29067

Petitioner pro se




November 24 2013

The Honorable Daniel E. Shearouse
Clerk. S. C Supreme Coun RECEEVED

P.O. Box 11530

Columbia. S.C. 29211 0FC 0 3 2015
Re: Joseph J. Mauni_Jr. 345848, Penuoner, .
v. State of South Carolina. Respondent. S.C. SUPREME COURT

Case No 2014-002362
Dear Mi. Shearouse.

Enclosed tor tiling 1s one (1) onginal and three (3) copies of Peritioner's ’ro Se Response 1o
Counsel's Johnson Petition [-or Writ of Certiorari.

Please stamp clock and file these matters. and kindlv return one (1) copyv to me for mn
records. Your attention to these matters will be greathy appreciated

4848 Galdmine Hwy
Kershaw. S.C. 29067

Petitioner pro se
Enc  Asstated above
/lm

e Daniel Gourlev
File




£S5 h e \C?%\EV Jr. 24848 M43
| N\WMM\E\ smgz,m\ﬁuw;mswa\ ﬁu&g‘ws
Korshow ST 84067

R\ i
Nev 30 2015

MARLIC0NT

.7

T TER -ACEVY MATE
(EGAL MALL

|~\TN 1@5\@@(_0; O?S\mm\ﬁ m ) .ng\/_or&&.

PO Lox 320
Oofgrﬂ?.\ Sc ﬁN@P:



