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STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT

RV S A N

BENJAMIN C. GECY, RIVER CITY.
DEVELOPERS, LLC and RIVER CITY.
REAL ESTATE, LLC,

Plaintiffs,

ORDER GRANTING DEFENDANTS
HILTON C. SMITH, JR., COOSAW
INVESTMENTS, LLC AND HILTON C.
SMITH, JR., INC, SUMMARY :
JUDGMENT AS TO MALICIOUS
PROSECUTION o oy
(N()i Cd'\t’:ﬁ Fn( mg) gr’a =

C-YEISUS-

SOMERSLET POINT AT LADY'S
I[SLAND HOMEOWNERS
ASSOCIATION, INC,, f/k/a COOSAW
RIVER ESTATES HOMEOWNERS
ASSOCIATION, LLC; HILTON C.
SMITH, JR,, (,OOSAW INVESTMENTS, |
LLC; HILTON €. SMITH, JR., INC. OF
SOUT H CAROLINA and-
MANORHOUSE BUILDERS OF SOUTH
CAROLINA, LLC,

Defendants,
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On August 4, 2015, Dcfendams Hdt(m €. Smith, Ir., C()osaw Imf{:stmcnta LLC, (md] -

Hilton C. Smith, Jr., Im, (hemnahu wllcutwdy mfuu,d to as “Smith Dcicndam; ), came before
the Court on their Motion for Summary Judgment as to Plainti{fy’ claim'fov malicious proseciition.
After considering oral argumems and wriilen bricfs,‘(hc Court gran‘ts‘Smith Defendants’ Amended
\/Immn for Summary huipmmi as to- Plaintiffy «imm for malicious, pmsc@?ﬁou ‘because “the
undbr[ymg action rhat gives me to the claim {or malicious pmsccunoﬁ is \UH pwdmg,,‘dnd

bm(mse there was 00 termination ni the-fis pendens in favor of Plaintiffs,




BACKGROUND AND RELEVANT FACTS... .

Plaintiffs filed this action against Defendants on October 23, 2014, dsserting causes. of

action for abuse of process and malicious prosecution against all the de'ffendaxi;‘s. Plz}intiffs allege
that these claims. arise oul of an. undwlymé, action captioned wa City I)ewlapws [ LC v

Coosaw Investments, Z,I.CT, et al., Case Number 2011-CP-07-3945 ( Ludulymg Achon”) related

=
.

to property River City l)w loperx owned'in Somuau Point at. Lady s lsland mbdmsmn Rlvul :

City Developers, LLC asserted three cm;sc,s Of action in the Undeﬁlying Action.. . Plaintiffs ancg;:

that in responste to the é‘omplaim filed in the Underlying Action, Defendant Somerset Point at

Lady’s Island Homcowners Association (“SPLIHOA”) filed an arswer, counterclaim, and -

cross-claim asserting a claim for ix’xju’nctiy& relicf. . Furthermore, t\hc- Gomplaim{'allcges thalv_
SPLIHOA named as additional paézies, Plaintiffs, Benjamin C. Gecy and River City Real Estate,
LLC to the Underlying Action and filed a lxs pendens. agaiﬁ.;i a ‘Iot ‘ownc;d_, L‘v,y‘ River Uty
Developers, LLC. | | |

Plaintiffs moved to have the lis pendens removed in the Unduiymg Acimn and. the

Houomblc Marvin H. T)ukw m mued an order (id(bd iebrudrv lS 20; 2, whu,h ordcrui “1hat 1hc

fis pendens fited in [the Underlying Action] shall be and is hereby-stricken and removed .ﬁ!Ld shalL
henceforth be of no further force or etfeet.” - After Judge Dukes’ order filed on Febriary 15, 2012,

SPLOTOA filed an “assessment lien:”

SPLIHOA filed a motion to reconsider on February 17, 20125 in response to Indge Dukes

order striking the fis pendens. SPLIHOA argued in ils motion to 41‘(:(;01153{‘ier'ihatJud@c‘DijkcsV‘i,r :

“misinterpreted the Court of Appeals’ ()pnm(m n P(md Pld(f‘ P nmus lnc \;

S.E.2d 881 (8.C. App. 2002) in Ihwo nnpm irmt ways.” SPMH()A;’S mp‘timl t(:1:1'<:cg'::_i')six:§ex: noted.
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that: (1) SPLIHOA’s unde:l;mg dwlmatoxy ;udg,,mcnt actmn was to aiinm and vahciate

restrictive covenants and enforct: thex‘e()f,,‘jno‘t interpret them;” (2) the Court of;,;\ppcmis in Pond

‘Place did not hold that a lis pendens “must involve or affect “title’ to p:joﬁéi"t’yt but rather it wrote

x

thatalis p{vzdem may be filed”. . in con;unotton with an undcrlymg complamt mvc;h mg an wguc

of pmpctiy' and (2) the Court of Appeals “was ndt ambiguotis when i‘g tound i‘hQ lz's,pezgdens

appropriate in the case” and wrote “[rlesirictive covenants, by theii very nature, clearly affeel a

propetty owner’s ownetship 0f their subject land.”

Ve

On the same datc that ‘SPLMIOA f Ied 1t motxon to rewnsxder River C:ty Dev Ll()PL]S LL(“

filed a motion to strike certificdte of !icn scaking (o have the assessment lien removed.

After a hearing on March 5, 2012, on the motion o reconsider and the motion (o sirike the

assessment lien, an order was filed by Judge Dukes on April 6,2012, that gc-nied botﬁ SPLIHOA’s

motion o reconsider and Plaintiffs’ motion to 'str.ik{é the asséssment lien.

On July -'2,« 2012, Coosaw Investments, I.,L,C,, Hilton - C. -Smith, Jr., and SPLIHOA-

(“Appellants”) filed a Notice of Appeal of the May 31, 2012 Ordu of lhc Honombi Marvin II

Dukes, HI (including all prior orders). On Augﬁst-S 013 Appcﬂant% flled a motmn to thhdmw

appeal because the property has since sold td.4 third party, and the issue presented b'yvlhe,ap;‘)eal 18

now moot.  On August 12, 2013, an order was filed dismissing - the appeals. pursuant (o

PRI

Appellants’ motion.

SUMMARY J mmmm STANI)A:RI)' o

“Summary ;ndpmun is n\ppmpmlf‘ when it is_clear thatt there s no genuine issue of

material fact and the conclusions und inferences 16 be drawn from \i‘}‘uc *i*”a‘cts are undisputed.”

Btheredpe. v. Richlaid Sch. Dist, One, 534 5.6.20 275 /,;(3 C. 2000). I ruling on amolion




for summary judgment, the evidence and the inferences which can be drawn.theiefrony'should be

viewed in the light mos"r, ffa\foi'able to the ‘nonmoi«'irig pé{r‘ty.“ i«gi,; “th‘n reamng&blc minds

cannot differ on plam pa Ipable, and mdxsputablt, mus, summary Judg,mcm should bg granted.”

Singleton v. Sherer, 659 S.E.2d 196, 2()2 (S.C. CL App. 2008),

“The party secking summary judgmeit has the initial responsibility of demonstrating the

“ Richardson v. The State Record Co 0;, Inc., 499

absence of a genuine issue of material fact.
S.E.2d 824-25 (S.C. C.t: App. 1998). “With respect 1o an issue upon w’h@b thc‘ﬁ(}ﬁmovmg party
bears the burden of proof, this initiail rcspons?bilit}{ ‘may be cii_g@ijelx:gcq B’y “:s‘hm\fing”vftlu'xt/ is,
pointing out to the [trial] couit — that there is an absence of evidence i(_’)’ §uppori the 1‘1‘(‘)mncv;ing

arty’s case.”” Id, at 825, “The moving party nced not ‘supporl its motion with affidavits or
party : g pa 1 ;

other similar materials negating the opponent’s claim.”” Id.; ;cp»l\_hjhggﬁgﬂv Liberty Ld ¢l
443 S, B.2d 381, 382 (S.C. 1994) (tiothing that where record is devoid of evidence, moving paity is

cntitled to summary judgment as a mzmer ol law). “Once thé, part'yimovjng for sumgary

© judgmient mects the initial burden of showum an absence of wldmtmy xupport for the opponent s’

case, the opponent cannot simply rest on mere Alk‘gxnmns or denials uonhunud in-ihic pi 1dmg,s

-Singletor, 659 S.E. ?d at 203, “Itis not sufficicnt that one creatc an infercnce which. is not

" reasonable or an issue of fact that is not genuing.” Thompkins v, }cs,uvdl Centre Group,, 410

S.E.2d 593, 594 (S.C. CL App. 1991),

LAW AND ANALYSIS

ﬂ Jor maintain an action for malici lous pmwumon. 4 pimnh ( muxt est,, 1% h i

institution ov contipnation of original judicial ]‘n‘oc:m::(iingf;; (Z?,«,),hy ”m“‘ai Ihe i'nsmncc of thc‘

defendant; (3) termination of such proceedings. in {the] plaintifl’s favor; (4) malice in instituting -




such procecdings; (5) lack of probabie cause: and (6) resulting injury or damage.” Pallares V.

Seinar, 407 S.C. 359, 366, 756 S.1L2d 128, 131 (2014)(quoting Law v. $.C. Dep’tof Corr., 368

5.C. 424, 435, 629 S.E.2d 642, 0648 (LO J6)). “An action for malicious pzosewuon asls 1f the .

ciG

plaintiff cannot prove each of the requiréd elements by a prcp(mdcrzmwj of the mj'idcncef including

PR
S

malice and lack of probable cause.” Id.

In this madtter, Plainlif(s are unable 10 prove the element of termination of such proceeding -

in plaintiffe’ favor. All the causes of eu’:{ions in the Underlying Acti{)n arc Stillv‘;‘)‘cnding. SU,‘,

there cannol have been dny termination of any of the causes of action, dssmtcd in the Undexlymg

Action in anym’;cls tavor, | Ihue{ort, Plauﬂ;l%s are unable to establish thdtxam of t:m causes of

action were terminated in their favor, and Plaintiily’ claim for maiieious proseui;tion musl fjdil,
Plaintiffs argucd at the motion hearmg that the procecding fm‘m whxch the mdhuoux

prosccution arises dealt with. hc 'mcxllarv issue of the Iy pendens. Howwu thc lzvpc;zdem issue

that was addressed by Judge Dukes is not.considered a final detormination bééauf;e .Iudge Dukes

ruling on striking the lis pendens was not based on substantive grounds Iudg& Dukex mdmcd thc .
lis pendens siricken in his February 15, 2012, order, and icaddrweed thS issue 1c]aicd to the 1;5
pendens in his April 26, 2012 order, i his? order ﬁle( Febmzuy 15, 20 12 Judg, i)ui\m d thai

the SPLIMOAs declaratory judgment claim asserted in the Underl yingﬂ}&qtion did notaffect:title’

to real property, and ordered tfmt the 1?1'51 pmzdun‘s*l)c strickcn. In I&Sp()n\t, {o that Oldcx, b;PI H{OA

N "e 5

filed a motion to reconsider based on hxdgu !)ukcs mxsmtupmtaﬂon oi Pond le,e Pazmcrs Inc ‘

v, Poole, supra. In response to the- notion o recongider, Imlgw ?)ukfs hi‘ <i a second ();‘(lif‘;"vuh /-\pril’

26, 2012, which clarified his basis (o striking the fis pendens. 1n that midcr; .hu}g(:ﬁf)p{<ef; noled

that the lis pendens was filed minutes prior 16 the filing of the construation. morgage on the




property, and stated that “[blecause of the timing of the filing of Somerset’s lis pendens, it had

priotity over a construclion morgage on. its-property.”. Judgt - Dukes ‘also.noted: thatthe *

- assessment lien filed by SPLIHOA was recorded after the mortgage, and “is subordinated to the

1

morigage and does not affect or impair {the mortgage company’s) security interest.” Jxlcigc Dukes

4y

went on and stated that “[ijn my opinion, leaving the Jis pendens'in place benefitsneither party,”

and that “[c]quity should always 4ct on a casc-by-case basis”  Judge Dukes stated. that “once a-

party cstablishes an equitable right, the Court may dispense with pure formalitics which would

otherwise defeat the equity ... e concluded by stating that “Ifind that the harni lo River City in

granting Somerset’s Motion to Reconsider outweighs the benefil 1o Somerset it the /is pendens

[sic] remains in place.”

The general rule is that “lennination of vnderlying civil proceedings, in order to constitute
a favorable termination for the purposes of a malicious prosecution action, mustbe consistént with =

a tinding for the defendant on substantive grounds and must not be based sofely upon technical'or -

procedural considerations.” 30 A.L.R. 4th 572 (ciling Ferraris v. Levy, 223 :Cai.,f'fﬁ‘{pp;éd,f}{);é%,73")6 :

Cal. Rptr. 30 (1963, 1Ist Disﬁt.\); Lumpkin v, Friedman, 131 Cal. App. 3d.450,182.Cal. Rptr. 378

(1982, 2d Dist.); Levy's Store, Inc. v Endicott Johnson Corp., 272 NY 55,5 N.E. 24 74 (1936);

Rounds v. Humes, 7 R.1 535 (1863),

'

Judge Dukes” order denying the motion fo reconsider and the moltion to strike the: lien

assessment explained his ruling on-the issuc of the /iy pendens.  Inthe otder denying.the motion o™

reconsider and the motion to strike the lien, Judge Dukes made it cleay that his ruling to strike the

lis pendens was based on a balancing of the cquities, rather than substantive, g;‘mmds; “Fherefore,

Judge Dukes” April 6th order on the issue otithe lis pendens, was not-a final terntinatioh-under thec<

et ot




general rule requiring that th rulmg, must be on substantive g é,round Acmxdmgjly Dcfenddms

arc cntitled to suminary judgment because there has been no final detlcirx‘hjnaii‘cm in favor of

Plaintiffs in the underlying action.

"I‘HEER}%}P‘()RE, the Court finds that the (,}n(:ierlying Actifm has nof been ic‘r'rﬁj nated o favor

of Plaintiffs, so, any Llann for mahumu‘. pmxcmtlum must hni and as. wncodui by Piamtxtis

counsel at the hearing, thc mahmom pmwcu ion claim arose out of hc dnmllaiy issue (‘)f ﬂm lis
pendens, and the Court finds that Tudge Dukes resolution of the lis pénd@fzs’iswé'was 'hzzséd on

;umlbh, gwunds not substantive.g g,munds and hus cannot bn, a tmmmatmn m lavor of any party o

IT IS THEREFORE ORDY: RI $D] llmt pmsuam to Ru e ‘3(} of thc South (“uoimd Rules of B

Civil Procedure, Defeadants Hilton C. Smith, Jr., Coosaw Invéstn’mnts,’; BLC, z»m,dj}iii,r_mn («f:;Smi‘th,

Jr., hic.’s, Motion for Summary Judgment as to Plainiiffs’ -claim for malicivus prosecution is

e

GRANTED!

Judge Carmen T. Mullen.
Fourteenth Judicial Circuit

Beaulort, South Carolina
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