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STATEMENT OF ISSUE ON-APPEAL

Plaintiffs’ éllege that the trial judge erred in finding that the plaintiffs could not prdve any

damages in entering judgment for Defendant.

STATEMENT OF THE CASE

OnJuly 19, 2012, Plaintiffs brought £his action against Defendant alleging that Defendant’s
conversion of the Plaintiffs’ trailer and personal property to his own use was without Pléintiffs’
permission and consent. (R.10:) On September 21, 2012, Defendant answered that ‘despite written
notification by him to the Pléintiff regarding Plaintiff’s default, Plaintiff took no stepﬁ to remgdy
the default. Defendant considered the trailer abandoned. The failure of Plaintiff to remédy fhe
- default (;d'nstituted an abandonment by him of the subject'trailer.’(R.30.) A two-day bench trial
.was held on November 18, 2014.and November 19, 2014, and an Order was entered on January

- 26, 2015, ﬁﬁding “the testimony of Lawrence and Candace Potts nof credible. Particularly; the
values assigned to the contents of the trailer is outrageous to the court and is unsubstantiated. As
damages remain unproven, this Court finds for the; Defendant, Edward Yager.” Plarintiffs’ post-

trial motibn was denied on June 3, 2015. (R.3.)

STATEMENT OF FACTS

Pléintiff Lawrence R. Potts and Defendant Edward E. Yager (Defendant) entefed into a
rental agreement on July 41, 2006 for the renta[ of a parking space located at 1837 North Main
Street, Summerville, SC 29483. (R. 35-36.)“ Uhder the te?ms of this rental agreemént; Piaintiff
agreed to make regular payments of $50.00 per month in addition to his $50.00 security deposit.
(R. 36..)‘Plaintiff also agreed that if he failed to “abide by the obligations of this agreement,
including the obligation to make rental payments when due, [Defendant] shali have the. option to

cancel this agreement by providing 7 days written notice to the renter.” (R. 98.) The agreement



further states that the contract “contains thé eﬁtire agreement of the parties and there are no other
promises or conditions in an_y/oth'élr agreement whether oral or .Written.” (R. 145)

Plaintiff followed the terms of the parties’ contracts for three years until November 2009
when he made his last payment. (R. 34.) Two years later, in August 2011, Defendaﬁt sent notice
of default to Plaintifl“’s last known address in the file and the-letter was never returned unsent. (R. '
34, R.‘148.) This letter explained to the Plaintiff_'th.at Defendant intended to exercise his righf to
terminate the contract énd that hie would consider the trailer abandoned if it was left on his property.
(R. 148.) Plaintiff did not respond, énd eighty-six days later, Defendant sold the abandoned trailer
as-is to recover a pértion of Plaintiff’s balance owedt (R.43)

The plain language of thé parties’ ‘cbntract clearly states that “Renter shall pay to Owner .
.. $50 per month rental for each parking- space, and $50 security deposit . . .” (R. 145, §2). The
contract further states that “this agreement céntains the entire agreement of the parties and there
are no other promises or conditions in any other agreement whether oral or written.” (R. 145, 112).
Lastly, the parties’ contract states expressly that “this agreement may be modified or amended,
only if the amendment is made in writing and is signed by both parties.” (R. 145, 413).

It is undisputed that Plaintiff failed to make proper and timely payments under the contract.
(*“l know that there were times when I was behind on payments.”). (R. 99.) Under the plain terms
of the contract, this default was sufficient to trigger Defendant’s rights under paragraph €ight, the

“Default” paragraph. Indeed, notwithstanding Mr. Potts’ a[leged efforts to cure his deficiency
(which ceased altogether years before Defendant took action), any extension or renegotiation of
the payment schedule would only be an effective modification of the parties’ contract if it were

made “in writing and . . . signed by both parties.” (R. 145, q13).



Because the parties did not amend the C‘ontract, under the unambiguous terms of the parties’
agreement the Plaintiff defaulted on the contract and Defendant Wavs within 'hié rights to 'terminate
the contract pursuant to paragraph 8 as a mafter of law. Under the parties’ agreement, when Mr.
Potts failed to “abide by the obligations of [the] agreement . . . [Defendant Yager] [had] the option

| to cancel [the] agreement by providing 7 days written notice to [Mr. Potts.]” (R. 145, 8).
Alternatively, the agfeement could also have been terminatéd within thirty aays by providing
written notice to the other party. (R. 145, q11). Here, Defendant provided plain, written notice to
the Plaintiff at Plaintiff’s last-known address. (R. ,1 48.) This letter was sent to the address provided
by the Plaintiff on the parties’ contract, 107 Ramelias brive, Summerville, SC 29483. (R. 145, R.
148.) |

Because Defendant sént proper.notiée to the Plaintiffs of his intent to terminate the contract
and cure the deficiency through sale of property to the- la:%t known address, which was plainly

written on the parties’ contract, Defendant’s actions were supported by the plain agreement of the
L .

parties. See Pinckney v. Pettijohn Builders, Inc., 289 S.C. 405, 407, 346 S.E.2d 533, 534 (Ct. App.
1986) (upholding judgment in favor of Defendant lessors who sold a delinqueﬁt lessee’s pfoperty
to recoup unpaid rent). (R. 145, R. ,148') Furthermore, the -contract speciﬁcaliy absolves
Defendant of any liability for harm that.chﬁes to Plaintiffs’ property. (R. 145, 96). Because
Defendant had the legal righ'g to sell Plaintiffs’ property, and thf: parti@:s ag.reed that Defendant
would not be liable for any harm that came to the Plaintiffs’ property, no breach occurred and
Plaintiffs’ claims for conversion should be dismissed as a matter of law.

STANDARD OF REVIEW

- In Townes Associates, Ltd. v. City of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775 '

(1976), the court recognized “In an action at law, on appeal of a case tried without a jury, the



findings of fact of the judge will not be disturbed upo‘n-vappeal unless found to be without evidence
which reasonably supports the judge’s findings. The rule is the same whether the judge’s findings
are made with or without, a reference. The judge’s findings are equivalent to a jury’s findings in a

law action.” See also Chapman v. Allstate Ins: Co., 263 S.C. 565, 211 S.E.2d 876 (1974).

ARGUMENT
I. ©  The trial courf did not err in entering a judgment for Defendant.
In the pfesent case, the Court was both the trier of fact and the arbiter of the law. The trial
judge’s factual findings in an actioln at law, triea without a jury, must be affirmed unless there is

no evidence that reasonébly supports the trial judge’s findings. “Moreover, we will not disturb the

trial judge’s finding of fact that depend on.the credibility of witnesses.” Daisy Outdoor

Advertising, Co. Inc. v. Dean Abbot-t,r 317 S.C. 14, 16, 451 S.E.2d 394, 395 (Ct. App. 1994),
affirmed in part, and reversed in:part, 322 S.C. 489, 473 S.E.2d 47 (1996). Indeed, in the instant

case the court determined.as the trier of fact that the Plaintiffs were not credible witnesses.

The court found “Mr. ‘Potts testimony as to the value of the contents and Mrs. Potts

testimony not credible.” (R. 3.) Accordingly, the trial court’s ruling that Plaintiff had not proven

damages is a matter of witness credibility and should not be disturbed on appeal.

CONCLUSION

_For the reasons stated above, Respondent respectfully requests this Court to affirm the

trial court’s Order.
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