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COUNTER-STATEMENT OF THE ISSUES ON APPEAL

. Must this Court affirm the trial court because Appellants failed to appeal the order
ruling their counterclaims were barred by the statute of limitations and instead
appealed only from the subsequent order granting summary judgment on the

counterclaims?

. Did the trial court properly rule Appellants’ counterclaims were untimely where the
undisputed evidence established Appellants had actual knowledge of their potential
claims and even consulted with counsel regarding those claims more than three years
~ before asserting them?

. Did the trial court properly rule Appellants’ counterclaims were untimely where the
additional discovery sought by Appellants was not shown to be relevant and could not
have changed the court’s analysis of the timeliness of the counterclaims?

. Did the trial court properly rule Appellants’ counterclaims were untimely based on
that court’s own knowledge and independent evaluation of the facts and law and
where, in any event, the Referee’s findings and conclusions were within the scope of
his authority and were based on evidence presented to him by the parties?



COUNTER-STATEMENT OF THE CASE!

This appeal arises from a dispute regarding the ownership of shares in Ellcon Nationél,
Inc.- (“Ellcon™), a m'anufacture'r of railroad car components headquartered in upstate South
Carolina. In 2008, Ellcon‘ merged‘ with a subsidiary of Faiveley Transport USA, Inc.
(“Faively”), from.which Ellcon’s shareho_lders———including Emil and Douglass Kondra and
Robert and Verdniga Nitsch—received substantial consideration for the Ellcon shares fhey
owned. (See Kondra Compl. at 5, 9 28—‘29 and Exhibit B [R. ___and J; Answer at 4,99 28-29
[R. __].) Four years later, the Nitsches filed a demand for arbi‘;ration against Emil and Douglass
Kondra and against John M. Campbell, Esquire, who had served as outside general counsel for
' Ell‘cc.)n, alleging the Nitsches® shares were diluted by improper and concealed sfock transactions
| . that héd occurred in 1964 and 1985. (See Demand for Arbitration, Sept. 11, 2012 [R. __ ].)
Specifically, they alleged the Ellcon corporate stock records showed an inaccurate and inﬂate_d
numbe_:r of shares owned by Emil and Douglass Kondra; who thus allegedly received more than
their fair share from the merger. (Id. at Y14, 3844, 55-67 [R. __ 1) The»Nitscﬁés also
claimed the other Respondents, including Mr. Campbell, assisted the Kondras in the
wrongdoing that resulted in the allegedly excessive proceeds. (/d. at ﬂ 6-13,68-86 [R. )
In response to the Nitsches’ arbitration deménd, the Kondras? and Mr. Campbell filed
declaratory judgment actions in South Carolina state court requesting a declaration that, intel;

alia, there was 1o binding arbitration agreement between the parties, and that all funds from the

merger were properly accounted for, properly distributed to, and received by the Ellcon

! Respondents do not agree to be bound by Appellants® Statement of the Case and includes their
own statement as provided by Rule 208(b)(2), SCACR. -

2 For the sake of simplicity, the plaintiffs in Civ. Action No. 2012-CP-23-06209 will be referred
to collectively as “the Kondras.”




“ stockholders. (See Kondra Complaint at 8—10 9§ 46-54 [R. __ ]; Campbell Complaint at 7-8

99 35-38 [R. |.) The Kondras and Mr. Campbell also moved to stay the arbitration. (See
Kondra Motion to Stay, Oct. 22, 2012 [R. |; Campbell Métion to Stay, Oct. 22, 2012 [R.
|.) The Nitsches moved to dismiss the suits and compel arbitration. (See Motion to Dismiss

Kondra suit, Nov. 2, 2012 [R. __]; Motion to Dismiss Campbell suit, Nov. 2, 2012 [R. __].) The

trial court reviewed memoranda in support of these motions, heard arguments on December 13,

2012, and subsequently issued orders staying the arbitrétion and denying the Nitsches’ m’ofioné
to dismiss the suits. (See Order, Feb. 6, 2013 [R. _]; Order, Feb. 6, 2013 [R. __ ].) There has
been no appeél of these orders.

The Nitsches subsequently answered and asserted counterclaims against the Kondras
and Mr. Campbell for fraudulent misrepresentation, negligent misrepmsentation, fraudulent
concealment, unjuét enrichment, breach of ﬁduciary duty, negligence, aiding and abetting é
breach of fiduciary duty, and conversion. (See Answer in Kondra suit at 21-32, §{ 63—134 [R.

; Answer in Campbell suit at 13-18, 49138-76 [R. _ ].) Each of the counterclaims

involved the alleged misrepresentation or concealment of the number of shares actually owned

by the Kondras. (1d.)

The suits were transferred by consent motion to the business court pilot program. (See -

Order assigning Kondra suit, May 6, 2013 [R. [; Order assigning Campbell suit, May 6,

- 2013 [R. __].) The Kondras and Mr. Campbell subsequently filed motions to dismiss the

counterclaims, arguing in part that they were barred by the applicable statute of limitations and

that the Nitsches had failed to state facts sufficient to constitute a claim. (See Kondra Motion to

* Dismiss, March 25,2013 [R. __]; Kondra Amended Motion to Dismisé, May 24,2013 [R. _ |;

‘Campbell Motion to Dismiss, March 23, 2013 [R. __1.) The trial court denied the Kondras




motion but Vgr‘anted Mr. Campbell’s motion in. part, dismissing four of the five of the
counterclaims against him.? (See Qrder, Oct. 25, 2013 ‘[R. _'l; Order, Oct. 25, 2013 [R. _ 1)
.There has been no appeal of these orders. |

The parties attemptéd to engage in discovery but encountered disputes centefing on
privileged documents that had been 'r_emoved from Emil Kondra’s home office beginning in the
early 2000s through 2008 by his wife aﬁd surreptitiously given to the Nitsches in black trash
bags. On July 25; 2014, CGunsel for the Aﬁpellants the Nitsches moved tb have a Disco.very
Referee appointed. The trial court granted the motion with no objection and appointed Mason
A. Goldsmith, Esquire, who was suggested by _couﬁsel for the Nitsches, as Discovery Referee.
* (See Order, Feb. 12,2015 [R. 1) | |

The Referee conducted an extensive analysis of the discovery issues assigned to him,
including reviewing multiple submissions and briefs by th,e_.parties, as well as holding a hearing
in his office on April 1, 2015. Among the discovery issues before him was the question of
whether the Kondra’s could compel tﬁe Nitsches to broduce certain documents thé Nitsches had
created to document and evaluate the Kondras’ supﬁosed wrongdqing. (See id. at 2A1[ 2[R. s
see also Plaintiffs’ Motion_ to Compel Defendants’ Response to Plaintiff’ s Third RFP R. 1)
The Nitschés had initially produced these documents but had then “clawed them back,”
asserting they were privileged. (See Veronica Nitsch Aff. at 4, ] 4 (Mar..lQ, 2015) R. J.) In
~ support of their effort to resist produéing these documents, the Nitséhes- Voluntarily submitted
three affidavits to the Referee in which Ve.ronica Nitsch repeatedly stated she had created these

documents between 2004 and 2008 for the purpose of aiding the Nitsches and their attorneys in

3 The court dismissed the counterclaims against Mr. _Campbeﬂ for fraudulent concealment,

negligent misrepresentation, breach of fiduciary duty, and negligence, and permitted the
counterclaim for fraud to proceed. (See Order, Oct. 25,2013 at3-5 [R. __].)

4



" evéluating their claims against the Kondras and Mr. Campbell. (/4. at 4, 5 [R. _ ] (“I créated
these documents from 2004 to 2008. Most of them are spreadsheets in which I. evaluated
Ellcon’s balance sheets and other financial records. I created these documents to aid my
attorneys in evaluating my claims against Plaintiffs.”); see also Veronica Nitsch Aff. af 2-5,
TH[ 2-3,7-8, and 11 (May 12, 2015) [R. ] (stating the Nitsches ernployed aﬁomeys from 1999
thrdugh 2015 “[t]Jo review Emil Koﬁdra &. John éampbell docurﬁents” and to “[d]iscuss[]
questions about Emil Kondra’s self-dealing under the guidance of John Cafnpbell”).

On August 21, 2015, the Referee submitted his findings in a Report & Recommendation
(“R&R”) to fhe trial court. (See R&R [R. _ ].) The R&R concluded the disputed documents
removed from Emil Kondra’s ﬁome were protected by the attorney-client privilege. (Id. at 9-19
[R. 1) In addition, the R&R concluded that, based on information presented to the Referee
in the affidavits submitted by the Nitsches, many of the di’scoyery'diSputes ‘Were mooted by the
fact that the Nitsches’ counterclaims were barred by the statute of limitations. (/d. at 22 [R. _j
(‘;The statements contained in Mrs. Nitsch’s sworn affidavits evidence that starting no later than
2005, Mrs. Nitsch carefully photocopied and catalogued the mass of documents taken from

_Emil Kondra and incorporated them into spreadsheets that she ‘created . . to aid [her] attorneys
in evaluating [her] claims against Plaintiffs.” Based on this testimony, I find that the statute of

limitations began running no later than 2005, and likely began running much earlier.”).)

The trial court adopted the R&R as the findings of fact, conclusions of law, and order of |

the court in an Order dated September 29, 2015. [R. ] There has been no appeal of this
order. The Kondras and Mr. Campbell subsequently moved for summary judgmént. (See

Motions for Summary Judgment, Oct. 5, 2015 [R. __and _ ].) A week later, before the court



‘ruled on the motions -for summary judgment, the Nitsches moved for reconsideration of the
court’s order adopting the R&R. (See Motion for Reconsideration; Oct. 12,2015 [R. 1)

The trial court heard arguments on the pending motions on December 3, 2015. While
arguing in support of the motions for summary judgment; the Kondras’ counsel noted thaf “this
1.notion>really' is administrative” because the trial .court had already adopted. the R&R in its
entirety and declared it to 'be the order of the court, and thus “[t]he law of this case is that the
stétute of limitations has expired” and “all we really need is an drd‘er carrying - out the
administrative task of dismissing the cases pursuant to that.” (Tr: 39:13, 41:21-25[R. __ and
1 |

In a ruling filed on Decembér 23, 2015, the trial court denied the Nitsches’ motion for
reconsideration of the order adopting the R&R. No appeal has been taken of this order. AlsQ
on December 23, 2015, the trial court granted the Kondras’ and Mr. Campbell’s motions for
summary judgment. [R. ~ and  .] On Jahuary 25, 2016, the. Nitscﬁeé filed Notices of
.Appeal in both civil actions, appealjrig only the trial court’s order granting summary judgment
on their couhtérclaims. ’

COUNTER-STATEMENT OF THE FACTS

The relevant facts date back to 1964, when the shareholders then in control of Ellcon

decided to sell the company to some younger shareholders, including Emil Kondra, who already
- owned 60 shares of Ellcon, and Robert Nitsch. (See Answer at 8, 9 1 [R. _J; Reply at 1-2, 9 1,
Exhibits A & B [R. _ ].) The 1964 transaction was documented in a Stock Purchase

Agreement, which indicates Emil Kondra purchased an additional 1,460 shares (for a total of



1,520 shares),‘.1 and Robert Nitsch purchased 200 shares. (See Reply at_'l—.3, M 1—7; Exhibits A—
DIR. 1)

Over the following four decades, Emil Kondra’s shares increased due to stock splits and
decreased- due to stock transfers he made to vfamily members and trusts; however, he did not
receive any new shares'aftef the 1964 transaction. (See Reply at 3, § 8, Exhibit E [R.___].) In
addition, in 1985, Emil Kondré’s son, Douglass Kondra, who already .held stock certificates for
. 1,030 shares, was issued a stock certificate for 78 additional shares, which Wére puréhased
outright and through_ an employee payroll deductioh plan a\;ailable to all shareholders. (See
Reply at 4, 12 [R.__ ]; Ellcon Stock Book at 45 [R. __].) |

Over the years, the ‘nu-mber of shares 0wn¢d by eaéh shareholder was disclosed annually
to all Ellcon shareholders, including the Nitsches. (See Reply at 3, § 8, Exhibit E [R. ;].)
-Every year from 1964 to 2008, Ellcon held an annual shareholder meeting, and the minutes bf

each were provided to every shareholder, including the Nitsches, at the next annual shareholder

‘meeting for the sharcholders” approval. (See id.) These minutes listed each shareholder’s name _

and the number of shares owned by that shareholder. (See id.) Each year’s minutes and the stock
list were unanimously approved by the shareholders. In addition, at all times since 1964, Robert

Nitsch was a member of the Board of Directors and Executive Committee and had access to the

* The Nitsches have argued the 60 shares Emil Kondra owned before the 1964 transaction were
" supposed to be redeemed in 1964. (See, e.g., Demand for Arbitration, Sept. 11, 2012 at ] 36 [R.
-___].) This argument, however, is directly refuted by the Shareholders Agreement executed by
the new owners of Ellcon in 1964, which indicates Emil Kondra owned 1,520 shares consisting
of the 60 shares he already owned and the 1,460 shares he purchased in 1964. (See Reply at 1

2, Exhibit B [R. __].) Robert Nitsch signed, and presumably read, this 1964 Shareholders’

Agreement. (See id.) Moreover, Robert Nitsch received the minutes of a special meeting of the
Ellcon Board of Directors held in 1964, which also state that Emil Kondra’s 60 shares were not
to be redeemed and that he acquired 1,460 additional shares. (See Reply at 3, § 7, Exhibit D [R.

1 '



financial records and the E’llcon-StOCk Book. A(See Kondra Compl. at3,q 1,4 [R.  ]; Answer at
>3,: J14[R. __ ]; see c_zlsé Bylaws of Ellcon-National, Inc., adopted May 29, 1963, Art. IV §§ 6—
7 [R. __] (noting the stock books “shall be open for inspection as prescribed by Section 10 of
the Stock Corporation Law,”. and requiring the corporate Treasurer to keep. “ﬁﬂl and accurate
accounts” of the corporations finances and to “render an account of his transagtions and of the
ﬁnéncial condition of the corporation whenever requested bsf the Board”); id. at Art I § 9 [R.
] (“[T]he. Direcfors of this cofpo'ration shall have the general management and control of the
business and affairs of the corporation and shall exercise all the powers that may Be exercised-or
performed by the cori)oration.”).) |
In 2008, Ellcon and its afﬁliate, Ellcon-Drive, LLC, entered an agreement with Faiveley
to sell both companies to Faiveley in the form of a merger. (See Koﬁdra Compl. at 3—6, M 19;
34, Exhibit B [R. _ ]; Aﬁs’wer at 12, 19 [R. __ ]; Reply at 5, 19, Exhibit F [R. ___ 1) As
part of the negotiation and breparation for this merger, Robert and Veronica Nitsch, both of
- whom were shareholders, personally hired New York attorneys to perfdrm their own due
diligence on the me'.rger.5 (See Kondra Compl. at 4, ] 22-25 [R. _]) The Nitsches’ New York
counsel sent an extensive list of due diligence questions to Ellcon and requested \}oluminous
combaﬁy records :fror_n Ellcon eveh thougil Robert Nitsch always had ready access to the
information and records requestedr. Ellcoﬁ provided the requested documents and responded at

‘length to the questions. Satisfied with the terms of the merger, Robert Nitsch movéd to approve

> The attorneys currently representing the Nitsches are the fourth firm they have retained in this
suit in the past six years in connection with the sale of Ellcon to Faiveley. Each of the Nitsches’
attorneys requested extensive discovery from the Kondras regarding the same issues of stock
ownership. In an effort to resolve this matter amicably, the Kondras attempted to comply with
all of Defendants’ requests, incurring substantial expenses along the way. When presented with
the Ellcon corporate records, every prior firm ceased to continue with the complaints lodged by
the Nitsches in the instant case.



the merger at the meeting where the Ellcon Board of Directors recommended the merger to .the
Ellcon shareholders. (See Kondra Cof_npl. at 5, ] 2628 [R. _ ]; Answer at 4, ] 2628 [R
__].) The merger agreement wés closed on July 31, 2008, and the Nitsches personally received
$8,486,848.40 from the merger.® |

More than four years later, the Nitsches filed a demand for arbitration, claiming they
received less from the merger than they should have due to the allegedly improper and

~ concealed stock transactions in 1964 and 1985. This litigation followed.

STANDARD OF REVIEW

“Summary judgment is approbriéte when a clgimant fails to commence an action within
the applicable statute of limitations.” McMaster v. Dewitt, 411 S.C. 138, 143, 767 S.E.2d 451,
453 (Ct. App. 2014) (citing Kreutner v. David, 320 S.C. 28.3, 286-87, 465 S.E.2d 88, 90
(1995)). In reviewing a decision fo grant summary judgment, an appellate court applies the
same standard as tﬁe circuit court. Vaughan v. Town of Lyman, 370 S.C. 436, 440, 635 S.E.2d
631, 633 (2006). Under this standard, summary judgment is appropriate when “there is no
‘genuine issue'as to any material fact and . . . the moviﬁg party is entitled to a judgm'ent'as é
matter of law.” Rule 56(c¢), SCRCP. “In determining whether.any triable issue of fact exists, the
evidence and all inferences which can be reasonably drawn therefrom must be viewed in the
light most favorable to the non-moving party.” Summer v. Carpenter, 328 S;C. 36, 42, 492

S.E.2d 55, 58 (1997).

¢ This amount included. $6.3 million in consideration from their shares of Ellcon and its
subsidiary Ellcon Drive, plus an additional $2.1 million from pre-closing cash dividends,
‘marketable securities, escrow funds, and corporate owned life insurance funds and the interest
thereon. (See Kondra Compl., Ex. A at 34-35 [R.  ]; id at Ex. B §§ 2.9, 2.14, and 2.15 [R.

_,_and_])



‘Although the nonmoving party is entitled to a favorable view of the evidence and
reasonable inferences therefrom, “more is required than mere speculation to withstand [a]
motion for summary judgment.” D.R. Horton, Inc. v. Wescott Land Co., LLC, 398 S.C. 528,

556, 730 S.E.2d 340, 355 (Ct. App. 2012) (citing RoTec Servs., Inc. v. Encompassr Servs., Inc.,

359 S.C. 467, 471, 597 S.E.2d 881, 883 (Ct. App. 2004)); see also McNight v. S.C. Dept. of

Corr., 385 S.C. 380, 389, 684 S.E.Zd 566, 570 (Cf. App. 2009) (“South Carolina courts have
consistently held evidence must amount to more than speculatien and conjecturé to submit a
case to the jury.”) (citations omitted). |
| ARGUMENTS
| This court should afﬁrrri the mlings of the lower court for s_everal reasons. First, because

the Nitsches appealed only from the order granting summary judgment and did not appeal the

prior orders ruling their counterclaims were untimely, the earlier ruling has become the law of

the case and its conclusion that the counterclaims are untimely cannot be challenged on appeal.
.Next, ‘even if the trial court’s rulinés were reviewable on appeal, this Court must nevertheless
affirm becauée there 'was no genuine issue of material fact regarding the counterclaims’
untimeliness, nor Woﬁld the additiohal discovery desired by the Nitsches have ﬁnearthed any

such factual disputes. Finally, contrary to the Nitsches’ arguments on appeal, the trial court’s

rulings were based ‘on that court’s own knowledge and independent review of the evidence, not -

on excessive deference to the Referee who, in any event, was acting within the scope of the
authority consented to by the parties.

I. This Court must affirm the trial court’s rulings because the Nitschés failed to
appeal from the orders concluding their counterclaims were untimely.

As a preliminary matter before even addressing the substantive arguments raised on

appeal, this court must affirm the trial court’s ruling that the Nitsches’ counterclaims are
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untimely because the Nitsches’ faﬂure to appeal from the orders finding them untimely
establishes those rulings as the law of the case and precludes consideration on appeal:
Itisa fundamentai rule of law that an appellate court will affirm a
ruling by a lower court if the offended party does not challenge
that ruling. [] Failure to challenge the ruling “is an abandonment
" of the issue and precludes consideration on appeal.” [| The

unchallenged ruling, “right or wrong, is the law of the case and
requires affirmance.” '

Lina’;vc?y v. Lindsay, 328 S.C. 329, 338, 491 S.E.2d 583, 588 (Ct. App. 1997); see. also Judy v.
Martin, 381 S.C. 455, 458, 674 S.E.2d 151, 153 (2009) (“Appellaht may ndt seek relief from. an
‘unappealed order of the trial court because the order has becorﬁe the law bf tﬁe casé.”) ; Buckner
V. Preferred Mut. Ins. Co;, 255 8.C. 159, 160-61, 177 S.E.2d 544, 544 (1970) (holding an
unappealed rﬁiin_g, right or wrong, is the law of the case). . | |
Here, the trial court issued three rulings regéfdir_lg the untimeliness Nitsches’
couﬁterclaims: _ | |
(1) A September 29, 2015 order adopting the R&R—including its
findings and conclusions regarding the counterclaims’
untimeliness—and declaring them to be “the findings of fact,

conclusions of law and order of this Court,”

(2) A December 23; 2015 order denying a motion to reconsider the
September 29, 2015 order, and

| (3) A December 23, 2015 order granting summary judgment on the
counterclaims. ’ »

(See R. , ,and ) The first and second ordérs above .conclusively ruled the Ni’lt.sches’
counterclaims wefe 1t.)‘a:rrf-:d by the applicable ‘statutes of limitations. Those, rulings were
appealable orders effectively striking out pért of an Answer, and the Nitsches'could have
appealed from those rulings and should have done so if they wished to challenge the tfiai court’s

conclusions. See S.C. Code Ann. §§ 14-3-330(2)(c) (authorizing the interlocutory appeal of an

1



order that “strikes out an answer or any part thereof or any pleading in any action™); P.J.
Construction Co., Inc. v. Roller, 287 S.C. 632, 633, 340 S.E.2d 564, 565 (Ct. App. 1986) (“An |
order striking a portion of a pleading is immediately appc_aalable.”).

The Nitsches, however, did not appeal from those orders7. Rather, they appealed only
from the subsequent order granting summary judgment. The administrative nature of the motion
for summary judgment was made clear at the motion hearing. (See Tr. 39:13 (explaining “this
motion really is administrative™); Tr. 40:21-25 (explaining that, because the trial court adopted
the R&R in toto, “The law of this case is that the statute of limitations has expired. And so,
really, with respect to our motion, all we really need is an order carrying out. the administrative
- ‘task of dismissing the cases pursuant to that.”).) |

The Nitséhes were not required to immediately appeal the eﬁtry of summary judgment .
on the counterclaims as the er}tirer case had not yef been adjudicated. See Link v. Sch. Dist. of
Pickens Cnty., 302 S.C. 1, 6, 393 S.E.2d 176, 179' (1990) (“Link was entitled . . . to wait until
final judgment to appeal the summary judgment ruling against him.”). However, havingv Vchose'nv
to immediately vappéal the summary judgment 'or(ier, they were required to at the same time
appeal the prior order adopting the R&R and the order denying the motion to reconsider that
order, which also contained a final legal disposition that the counterclaims wefe time-barred.
The Nitsches’ failure to do so precludes this Court from reviewing the trial coﬁrt’_s conclusion

the counterclaims were untimely, and thus requires this Court to affirm.

7 While both the summary judgment ordet of the trial court and the R&R and adopting orders
cited to three affidavits for the respective statute of limitations rulings therein, the R&R and
adopting orders specifically relied in part on paragraphs in the May 12, 2015 affidavit—viz.,
paragraphs 4 and 9—which were not specifically referenced by the trial court in the summary,
judgment order.
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IL. The trial court properly granted summary judgment om the Nitsches’

counterclaims because the undisputed evidence establishes the untimeliness of the
. counterclaims beyond any genuine issue of material fact.

The Referee concluded and trial court ruled the Nitsches’ counterclaims were time-
“barred because they knew or should have known of their potential claims more than three years

before asserting them. See R&R at 15-18 [R. _J; Order, Sept. 29, 2015 [R: __]; Order, Dec. 3,

2015 at 4-8 [R. __]. The analysis of the timeliness of the counterclaims hinges on when the

~ statute of limitations began to run. The law is clear that _“the limitations period commences
Whe