IV. STATEMENT OF CLAIM - continued.
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U~ ' SOUTH CAROLINA DEFARTMENT OF CORRECTIONS

3\‘ - DISCIPLINARY REPORT AND HEARING RECORD

Caset: D1 tomate Name: Pipkin, William scocw; __ 228810

Living Area: SMU37 Job: N/A ) Custody; N/a

Offense Date: 01/ 30/ 15 Offense Time:10:10  AMAX( Instiugon:  Kershaw

Dffense Description:
807 - Striking an Employme

Zharging Officer/Employee: J. McKay (C-Card) Title:  Sgt.
INMATE NOTIFICATION: YOU WILL APPEAR BEFORE A HEARING OFFICER 24 HQURS OR MORE AFTER YOUR RECEIPT OF
THIS NOTICE. YOU HAVE THE RIGHT TO SUBMIT A WRITTEN STATEMENT AND MAKE A VERBAL STATEMENT.

INMATE WAIVERS: . ' Pty

L] 1 GIVE UF MY RIGHT 7O 24.HOUR NOTICE AND AUTHORIZE THE HEARING OFFICER TO PROCEED WITATHE HEARING
1 DO NOT WANT T0 BE PRESENT AT MY HEARING O) 5 WAIVE MY RIGHT TO A HEARING
[ DO WANT MY ACCUSER PRESENT AT THE HEARING L2’ SMUSEGREGATIONONLY )

(3 1 DO NOT WANT MY ACCUSER PRESENT AT THE HEARING M wanT A coumseL SUBSTITUTE &

{J 1poNoT waNT A COUNSEL SUBSTITUTE

Date &Time Notified: _03__ IS_ps 739 AM@ By (Print): J&q_ml- / St

Inmate Signature: WAL § {4 WA (o7 T SCDC#: _ 228510 Dae: 2 /S usg
AEARING INFGRMATION:
Hearing Date:_2 / I% /15 |Hearing Time0:55 Glpar | Tope: Side: * Star: End:

SXPLAIN BELOW BY NUMBER: (1} IF COUNSEL SUBSTITUTE WAS NOT PRESENT DURING PART OF THE HEARING; (2) IF ACCUSED WAS

IXCLUDED FROM ANY PART OF THE EVIDENCE STAGE; IF ANY (3) WITNESSES, (4) DOCUMENTATION, OR (5) EVIDENCE WAS EXCLUDED

“ROM THE HEARING: OR (6) IF lth\‘.lAT‘E WAS DENIED CONFR N'[iﬂON QUESTIONING ;’\\Tl}!g{l . LROSS EXAMINATION OF A WITNESS AT
{

- ~ drrdlaetond= = 19-57
OFFENSECODES 207 o
INMATE PLEA (G, NG, None) NG
FINDINGS (G, NG, DS) G

F GUILTY, EVIDENCE PRESENTED CONSIDERED AND REASQNS FOR DETERMINATION OF GUILT: (A) ADMISSION OF GUILT;
@OFFICER‘S REPORT; (C) WITNESS TESTIMONY: @ OTHER. EXPLAININ DETAIL: {9-29~
Hademertd. nb branvyy,

[
1EARING LENGTH: [=] (MINUTES)
-0ss of Privileges (Days) Reprimand: . Loss of Good Time (days): b
% Property (Days) Extra Duty: Restitution: § i
# Canteen (Days) £S04+ 252 175 Visit Suspension Thru /504252 175
- Omem (Days) =175 Cell Restriction (Days):

@ Disciplinary Deteatien (Days): 45-20¢d:25

iP%lFIC FACTUALQEASON(S)FOR PARTICULAR PUNISHMENT IMPOSED: j)::A 40 J»gl.e, accanld. | 3

*REDIT FOR PHD TIME SERVED? YES/NO IF YES; DAYS 20

JATE INMATE PLACEDINPHD _{ 1 301 15 _

NMATE SIGNATURE FOR RECEIPT OF FINALREPORT: __{ 1 s[ [ hn PR DATE: __2/12/15
{EARING OFFICER (PRINT NAME) t,/f%udrm

7N
\PPROVED/REVERSEMODHY & Arki U1 U.)W REASON
: Warde, :
‘ONTACT YOUR CLASSIFICATION CASEWORKER OROE/UNSELSUBSTIRH'E IF YOU DO NOT UNDERSTAND THIS FORM.
¥hite - Institutianal Record Canary - Inmate (Service of Disciplinary Repon)
Solden Rod - Inmate (Service of Disciplinary Hearing Disposition) Pink - Centeal Recond

**(Note- When there is restitution, a copy of this form should be forwarded to Financial Accouating.)
CDC 19-69 (Rev., May 2007
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) SOUTH CAROLINA DEPARTMENT OF CORRECTIONS “ A\
N INCIDENT REPORT ’
Page_ _ of
I - Ol3ns —_
sttt haos Date of Repor: 2n )y Lan !
| Reparting OtBeial (Ful) Nnme) BN ga o753 TimeofRepat |20y &K 5 %ﬂ 3\!? >
Employe< ID # (XI%0773 Dateof lncideat %y V-7 ;0 RoIS”
Location of [acident: o 2t 3 Time of Incideat: -, al .
‘\ lomate{s)/Resident: Age Sex  Race Employee(s)/Witnesses lnvolvi
N paor A28 ) 15 [ Sed. NeVase Il m it 0306hE
2 A ] 2
3. 3
4, 4.
5. s.
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Title: 54 -L
o

Edenee — !
Dispesition of Evidence:
L ]

Supervisor's C ts: E

pz“w: B O?: e d b M STG Related — Refer 10 STG Committes

ajar S Hlple € ()Y  (fNo  ( )Unknown

Frived Name: /1 b e (W ernn et This i""d"/”mwc related
Si iﬂ: Titl /;

ignatur, / itle; A 7_. Datefhmc/ go—fgrﬁ ( ) Yes () No { ) Unknown
Mn)ar/?.:spmmblc Autharity:

Heler 7o DD Ser£OT Responsible Authority
’ ' Acton Taken

( ) Informal Resalution

Printed Name: 7 ""‘c;_ -%/'_3_

Signature: -f Title:

A-7-15

(/?ﬁninimtive Resalution
() Refer to Disciplinary Hearing

i ~NTV

SCDC 19-29A (Rev. January 2005)
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NIKKI R. HALEY, Governor

October 19, 2015

The Honorable Shirley C. Robinson
South Carolina Administrative Law Court
Edgar A. Brown Building, Suite 224
1205 Pendleton Street

Columbia, South Carolina 29201

Reference: Inmate William Pipkin, #228810, vs. SCDC
Docket No. 15-ALJ-04-0426-AP

Dear Judge Shirley C. Robinson:

BRYAN P. STIRLING, Director

Find enclosed a copy of the Respondent’s Record consisting of Inmate Grievance KRC] 220-15,

Disciplinary Report and Hearing Record, Incident Report

» and Disciplinary Transcript, as well as
other supporting documents in the above referenced case. '

Please file the originals and retu

m a clocked-in copy of the cover letter to me in the enclosed
self-addressed envelope,

Sincerely,
- \
a \

C }LL:"! Ea Aoz

Cheron Hess
Administrative-Assistant
Oftice of General Counsel

Enclosures

cC: Inmate William Pipkin, #228810 ,
File

P.O. Box 21787 - 4444 Broad River Road - Columbia, SC 29221-1787 - Telephone (803) 896-8555

http://www.doc.sc.gov ~ E-mail: corrections.info@doc.sc.gov l{,-




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document was this date served upon the

following individual(s_) by placing a copy of the same via mail to his/her last known address as -

fo}lows:

Inmate William Pipkin

Inmate Number: 228810
Kershaw Correctional Institution
Dorm-Room-Bunk: 0OA-0023-B

Columbia, South Carolina
October 19, 2015

Sy /W

Cheron Hes :
AdministratfveN ssistant

South Carolina D partment of Corrections
4444 Broad ma) Road

P. 0. Box 21787

Columbia, SC 29221-1787
(803) 896-3922




SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
DISIPLINARY HEARING PROCEDURE
DOCKET No.: 15-ALJ-04-0426-AP GRIEVANCE No.: KRCI 220-15
INMATE NAME: William Pipkin SCDC No.: 228810
INSTITUTION: Kershaw Correctional Institution
- DATE: February 18, 2015
CHARGE: 807 - Striking an Employee
DHO: The purpose of this hearing is to treat the matter before us with fundamental fairness and
arrive at a just decision. All parties must conduct themself properly. Failure to do so will result
in your removal. State your name and SCDC number for the record.
I/M:  William Pipkin, 228810.
DHO: You are appearing before the Kershaw Disciplinary Hearing being recorded at 10:55 a.m.
on 2/18/15. I'm DHO Bittinger. You are being represented by Counsel Substitute Armmstrong.
Mr. Armstrong, are you and the Accused ready to proceed?
C/S:  Yessir.
DHO: I will now read into the record Case 57 William Pipkin, 228810; Offense Date: 1/30/15
at 10:10 a.m.; Institution: Kershaw; Offense Description: 807 - Striking an Employee; Charging
Employee is Sergeant McKay; Narrative: On the Above Date and Approximate Time: I
Sergeant John McKay, 048073, held my hand out and asked for Inmate Pipkin, William, 228810,
ID card. He refused, grabbed my hand and pushed it to the side and said don’t touch me, get
your hand off me. Sergeant Melissa Williams then grabbed him by his right arm, attempted to a
straight arm bar takedown. Inmate then became combative and started resisting Sergeant
Williams so I the grabbed his left arm and assisted with a straight arm bar takedown and placed
the inmate in restraints. No other force was needed. Iidentified him by his SCDC ID Card and

am charging him with 807 - Striking an Employee. (background conversation). I have a 19-29-a

Supporting Document also from Sergeant Williams. 1/30/15 at approximately 10:10 a.m., on the

DHO: Disciplinary Hearing Officer (Mr. Edward Bittinger)
I/M: Inmate (William Pipkin)

C/S: Counsel Substitute (Mr. Armstrong)

OFC: Charging Official/Accuser (Sergeant McKay)
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C/S: What you’re sayin’ is that you never touched him at all until the incident escalated?

OFC: Yes, until it escalated.

C/S: Okay, you never took the ID off his collar? You stating that, sir?
OFC: That’s cqrrect.

DHO: No sir you’re not sayin’ that or no sir you didn’t take his ID off his collar?
OFC: No sir, I didn’t take his ID off his collar.

DHO: Okay. Ijust wanted to clear that up.

C/S: Did he actually touch you, sir? Do you think he was trying to harm you? Incidental touch,
or what he trying to harm you, sir?

OFC: He was trying to (inaudible - 07:07)

DHO: Ididn’t hear you, sir.

OFC: Okay, .he (inaudible).

DHO: Okay.

C/S: Okay.

DHO: Next question.

IUM: (Inaudible).

DHO: Do you have any other questions you want Counsel to ask?

I/M: 1 wanted to say he didn’t ask for my ID, he snatched it...

DHO: You already stated that, sir...

IM: (Inaudible).

DHO: No other statement you wanna make?

IM: No.

DHO: No? Mr. Armstrong?

C/S: No sir.




DHO: Anything else, Sergeant McKay?

OFC: No sir. That’s it.

DHO: I have heard the charges and provided an opportunity for the Accused to make a
statement, present evidence, call witnesses on their behalf. Ihave considered the evidence and
witnesses against the Accused. I will now recess this hearing to arrive at a decision.

(Recess)

DHO: Restate your name and SCDC number for the record.

I/M: William Pipkin, 228810.

DHO: 1 found you guilty of the charge brought against you. The evidence I relied upon was the
Sergeant’s report and the supporting document from Sergeant Williams, as well as Sergeant
McKay’s verbal statements in here. Sir, even if you didn’t grab him, which I got two sergeants
that say you did, even if you just touched ‘em, that still falls under this disciplinary charge. It
includes unauthorized touching and any touching of an SCDC employee by an inmate is
unauthorized. Your sanctions will be: 150 days loss of canteen, phone, and visitation; 45 days of
disciplinary detention, minus 20 days for PHD credit, leaves 25 days; 6 days loss of good time. _
You were given this sanction because it is the first charge of this nature that you've been
convicted of. You will receive a copy of the Hearing Record. You have five days to appeal my
decision as to guilt and punishment imposed u‘siﬁ'g é G_rie\;ance Formw1ththe Grievance
Coordinator who can assist you if you need help. Do you Want a Grievance Form?
I/M: 1 ‘spect.

DHO: That concludes this hearing -

/0




STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW J UDGE COURT

William Pipkin, 228810,
Appellant,

-vs- CERTIFICATION

Docket No.: 15-ALJ-04-0426-AP
South Carolina Department of Corrections,

Respondent

This is to certify that the following transcript of the recording of this
administrative disciplinary hearing is a true, accurate and complete transcript of the

proceedings and testimony hereby transcribed.

I do further certify that I was not present at the administrative disciplinary

hearing that has been transcribed.

| /\4@/&@{% {:g/, @1,5(7

Sandra Lee Avery
Transcriptionist
Reporters Transcription Center
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37

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW JUDGE COURT

William Pipkin, 228810,

Appellant,

-V§- CERTIFIED TRANSCRIPT

Docket No.: 15-ALJ-04-0426-AP
South Carolina Department of Corrections,

Respondent

vv‘vvvvvvvv

This is to certify that I am the Disciplinary Hearing Officer who presided at the

administrative disciplinary hearin g in this matter. I have reviewed the attached transcript of the

audio recording of this hearin g and hereby certify the transcript as true, accurate, complete and

constitutes the entire record of the proceedings.

A i

Disciplinary Hearing Officer !
South Carolina Department of Corrections

SWORN TO before me this
1] “dayof Sefemper . 15

Q/Cﬁ?/\/k (L)

Notary PubHc for South C

My Commission Expires: afﬁ‘;ﬁ/ S /JOQ\ Sf ,
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NIKKI R. HALEY, Governor
BRYAN P. STIRLING, Director

December 1, 2015

The Honorable Shirley C. Robinson

South Carolina Administrative Law Court
_Edgar A. Brown Building, Suite 224

1205 Pendleton Street

Columbia, South Carolina 29201

Reference:  Inmate William Pipkin, #228810, vs. SCDC
Docket No. 15-ALJ-04-0426-AP

Dear Judge Robinson:

Find enclosed an original and one copy of the Respondent’s Brief on the above

referenced case. Please file the original in your office and return a clocked-in copy to me in the
enclosed self-addressed envelope.

[f you have any questions or concerns, please do not hesitate to contact me at (803) 896-

3922,
Sincerely,
( \l‘i _;’L ~ ’“)\ Ly
Cheron Hess\
Administrative Assistant
Office of General Counsel
Enclosures

cc: Inmate William Pipkin, #228810
File
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P.O. Box 21787 - 4444 Broad River Road - Columbia. SC 29221-1787 - Telephone (803) 896-8555 g\g
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STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT

William Pipkin, # 228810, Docket No.: 15-ALJ-04-0426-AP

Grievance No.: KRCI 0220-15

Appellant,

Hon. Shirley C. Robinson
V.

South Carolina Department of Corrections, RESPONDENT’S BRIEF

)
)
)
)
)
)
)
)
Respondent. )
)

STATEMENT OF THE CASE

This matter is before the Administrative Law Court pursuant to the appeal of
William Pipkin (Appellant), an inmate incarcerated within. the South Carolina
Department of Corrections, Appellant is appealing his February 18, 2015

&

conviction for offense number 807, striking an employee. Appellant lost six days of

good time credit as a result of his conviction. On February 25, 2015, Appellant

submitted a Step 1 grievance seeking reversal. The Step 1 grievance was denied on

April 9, 2015. On April 13, 2015, Appellant submitted a Step 2 grievance. The Step

2 grievance was denied on.dJ uly 9, 2015, and this appeal followed. ™

On or about October 2, 2015, Appellant submitted a document captioned -

“Pipkin’s Original Brie’f with Declarations in Support.” In this Brief, Appellant
argued ('1) that he did not willfully assault the officer considering the circumstances
surrounding the incident; and (2) that counsel substitute and the disciplinary
hearing officer denied his right to present witnesses .whére his requested witnesses

were not called at the hearing and the disciplinary hearing officer did not document

a4



the reasons for excluding these witnesses, Appellant stated he was seeking

restoration of his six days of good time credit.

STANDARD OF REVIEW

The ALC’s jurisdiction to hear this matter is derived entirely from the

decision of the South Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 354,

527 S.E.2d 742 (2000). When reviewing SCDC’s decisions in Inmate grievance
matters, the ALC sits in an appellate capacity. Id. at 377, 527 S.E.2d at 754.
Subsequently, the Supreme Court clarified the ALC’s appellaté jurisdiction over

inmate appeals in Sullivan v. S.C. Dep’t of Corr., 355 S.C. 437, 586 S.E.2d 124

(2003). In affirming, as modified, the ALC’s en banc decision of McNeil v. S.C. Dep’t

of Corr., 02-ALJ-04-00336-AP (September 5, '2001), the Supreme Court held the
ALC's jurisdiction was limited to (1) cases in which an inmate contends prison
officials have erroneously calculated his sentence, sentence-related credits, or
custody status; (2) cases in which SCDC has taken an inmate’s state-created liberty
interest in major disciplinary hearings; and (3) cases in which an inmate’s
conﬁnementl implicates a state-created liberty interest. See Sullivan, 355 S.C. at
443, 586 S.E.2d at 127 (emphasis added).

Moreover, regarding categories (2) and (3) above, the Supreme Cour‘t has

consistently emphasized that the liberty or property interest implicated must be one

that is state created. See Wicker v. S.C. Dep't of Corr., 360 S.C, 421, 602 S.E.2d 56
(2004) (emphasizing that the ALC’s jurisdiction extends only to those cases
involving the denial of “state created liberty interests” and that the Court’s holding

[i.e., in Wicker] “is not to be viewed as expanding the jurisdiction of the [ALC] in

2
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any other circumstance.”); Slezak v. S.C. Dep’t of Corr., 361 S.C. 327, 605 S.E.2d

506 (2004) (holding that the ALC “may summarily dismiss those appeals that do not

implicate an inmate’s_ state created liberty or property interest”) (emphasis added).
Furthermore, the ALC should not disturb findings of an administrative

agency if those findings are supported by substantial evidence on the record as a

whole. Pearson v. JPS Converter & Ind. Corp., 327 S.C. 393, 489 S.E.2d 219 (Ct.

App. 1997). Stated differently, an Administrative Law Judge may not substitute his
judgment for that of an agency “as to the weight of the evidence on questions of
fact” S.C. Code Ann. § 1-23-380(5) (amended by 2008 Act No. 334, § 5, eff. June 186,
2008). Additionally, “an Administrative Léw Judge méy not reverse or mbdify an

agency’s decision unless substantial rights of the Appellant have been prejudiced

because the decision is clearly erroneous in view of the substantial evidence on the

whole Record, arbitrary or affected by an error of law.” Matthews v. S.C. Dep’t of

Corr., Case No.: 04-ALJ-04-00248-AP, available at
http://www,.scalc.net/decisions.aspx?id=1203&q=4 (filed Dec. 21, 2004) (Anderson,

A.L.J.); see S.C. Code Ann. § 1-23-380(5) (e); see also Marietta Garage, Inc. v. S.C.

Dep't. of Pub. Safety, 337 S.C. 133, 522 S.E.2d 605 (1999); S.C. Dep’t. of Labor,

Licensing & Regulation v. Girgis, 332 S.C. 162, 503 S.E.2d 490 (1998).

“Substantial evidence” is evidence which, considering the record as a whole,
would allow a reasonable mind to reach the same conclusion that the administrative

agency reached. Hendley v. S.C. State Budget & Control Bd., 325 S.C. 413, 481

S.E.2d 159 (Ct. App. 1996). The possibility of drawing two inconsistent conclusions

from the evidence does not prevent an administrative agency’s finding from being

6




supported by substantial evidence. Grant v. S.C. Coastal Council, 319 S.C. 348, 461

S.E.2d 388 (1995). Administrative agencies are afforded wide latitude in making
decisions, as shown in the deferential standard of appellate review. Heater of

Seabrook, Inc. v. Pub. Sve. Comm'’n of S.C., 332 S.C. 20, 503 S.E.2d 739 (1998).

Finally, in deciding appeals from inmate grievances, the ALC must consider
that prisons officials are in the best position to decide inmate disciplinary matters.

In Al-Shabazz, the Supreme Court “underscored that since prison officials are in the

best position to decide inmate disciplinary matters, the Courts and therefore this
tribunal adhere to a ‘hands off approach to internal prison disciplinary policies and

procedures when reviewing inmate appeals under the APA.” Matthews v. S.C.

Dep’t of Corr., supfd; page 3 (citing Al-Shabazz, 338 S.C. at 382, 527 S.E.2d at 757

(stating that “[c]ourts traditionally have adopted a ‘hands off doctrine regarding
judicial involvement in prison disciplinary procedures and other internal prison

matters . . . .”)); see also Pruitt v. State, 274 S.C. 565, 266 S.E.2d 779 (1980)

(referring to the traditional “hands off’ approach of South Carolina courts regarding
internal prison discipline and policy).

ARGUMENTS

1. BECAUSE APPELLANT RECEIVED THE DUE PROCESS TO WHICH
HE WAS ENTITLED, THE COURT SHOULD AFFIRM THE DENIAL
OF APPELLANT’S GRIEVAN CE.
Prison disciplinary cases are not criminal trials in federal or state courts;
they are administrative hearings in an institutional setting. Therefore, due process

in prison disciplinary hearings is substantially less than in a trial before a court.

Due process, as the United States Supreme Court noted in Wolff v, McDonnel],

A\
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requires the following in prison disciplinary cases:
a) advance written notice of the charges and disclosure of the evidence

against defendant;

b) opportunity to call witnesses and present documentary evidence if
doing so will not jeopardize institutional safety or correctional
goals; 4

¢) noxight to confront and cross-examine adverse witnesses;

d) aneutral and detached hearing body;

e) the aid of a counsel substitute where inmate is illiterate or in a

complex case (not an attorney);
f) a written statement by the factfinder as to the evidence relied upon.
418 U.S. 539, 566 (1974). SCDC complied with these requiremeqts in the present
case. .

First, it is undisputed that Appellant had adequate notice of the charge.
Second, at the hearing, Appéllant heard the evidence supporting the charge. The
heari;ig officer read Sergeant McKay’s incident report ‘and Sergeant McKay
confirmed the facts containéd in the rep01:t were true and  accurate. Third,
Appellant had the opportvuriity to be heard at his disciplinary hearing. Appeilant
was free to—and in fact did—épeak on his own behalf. Appellant complains on
appeal that he was denied the opportunity to call Witnessés; however, this
complaint is totally unpreserved for review because Aplgelfant did not,a]; vany ti;e,
express this concern to the disciplinary hearing officer at the time of the hearihg.

(See Disciplinary Hearing Transcript, p. 1-5). See generally Wilder Corp. v. Wilke,

330 S.C. 71, 76, 497 S.E..‘Zd 731, 733 (1998) (“It is axiomatic that an issue cannot be
raised for the first time on appeal, but must have been raised to and ruled upon by
the trial judge to be preserved for appellate review. Moreover, an objection must be
sufficiently speciﬁcx to inform the trial court of the point being urged by the

objector.”) (citation omitted). ' ) 2 g
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Fourth, a neutral and detached hearing body was available in the form of a
disciplinary hearing conducted by a neutral hearing officer, DHO Bittinger. Fifth,
Appellant received the aid of a counsel substitute, Mr. Armstr ong. Sixth, Appellant
was prov1ded a written statement of findings in the form of the hearing transcript
and a copy of the final hearing report. DHO Bittinger also provided Appellant with
information on how he could-appeal his disciplinary conviction.

. \ _

It is clear from the record on appeal that, as a matter of law, SCDC afforded
Appellant the due process to which he was constitutionally entitled at his
disciplinary hearing. To the extent that Appellant argues to the contrary in his
brief, Appellant has failed to adduce evidence to support that SCDC violated his due
process rights. Therefore, this Court should affirm SCDC’s denial of Appellant’s

grievance.

Il. BECAUSE SUBSTANTIAL EVIDENCE EXISTED TO SUPPORT THE
CHARGE AND CONVICTION FOR FAILING TO OBEY A DIRECT

ORDER, THE COURT SHOULD AFFIRM SCDC’S DENIAL OF
APPELLANT’S GRIEVANCE.

The evidence presented at the hearing and relied upon by DHO Bittingér
satisfies the “substantial evidence” standard of proof and was sufficient to uphold_
Appellant’s conviction. |

DHO Bittinger weighed the evidence based on the facts and testimony
presented at-the hearing. Appellant has failed to show this Court that his
substantial rights have been prejudiced or that DHO Bittinger's decision was

clearly erroneous, arbitrary, or affected by a legal error. Cf. Matthews v. S.C. Dep’t

of Corr., Case No.: 04-ALJ-04-00248-AP, available at

http://www.sca]c.net/decisionsaspx?id= 1203&q=4 (filed Deec. 21,.2004) (Anderson,

6 a9
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A.L.J.). Therefore, because Appellant’s conviction Was'supported by substantial

evidence, SCDC respectfully requests the Court affirm SCDC’s final agency

\

decision.

CONCLUSION

SCDC afforded Appellant all of the due process safeguards to which he was

entitled. Moreover, DHO Bittir;_,ger relied on substantial evidence when making his
determination that Appellant was guilty of the offense of striking an employee.

Thus, SCDC respectfully requests that this Court affirm SCDC’s final agency

N

decision.

L

Respectfully submitted,

{

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS ’

BY:

i RISTINA CATOE BI 01” LOW
Deputy General Counsel

S.C. Department of Corrections
4444 Broad River Road

Columbia, South Carolina 29221
(803) 896-8508

December 1 , 2015
Columbia, South Carolina
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NIKK] R.HALEY, Governor

The Honorable Shirley C. Robinson

South Carolina Administrative Law Court

- Edgar A. Brown Building, Suite 224
1205 Pendleton Street
Columbia, South Carolina 29201

Reference:

BRYAN P. STIRLING, Director

December 1, 2015

Inmate William Pipkin, #228810, vs. SCDC

Docket No. 15-ALJ-04-0426-AP

Dear Judge Robinson:

Find enclosed an original and one copy of the Respondent’s Brief on the above
referenced case. Please file the original in your office and return a clocked-in copy to me in the

enclosed self-addressed envelope.

3922

Enclosures

Inmate William Pipkin, #228810

i cc:
| File

If you have any questions or concerns, please do not hesitate to contact me at (803) 896-

( i ) o &

-Cheron Hess\s -~
Administrative Assistant
Office of General Counsel

Sincerely,

-~

E ey Sl

P.O.Box 21787 - 4444 Broad River Road - Columbia. SC 29221-1787 - Telephone (803) 896-85535 é\g
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STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT

William Pipkin, # 228810, Docket No.: 15-ALJ-04-0426-AP

Grievance No.: KRCI 0220-15

Appellant,

Hon. Shirley C. Robinson
V.

South Carolina Department of Corrections, RESPONDENT’S BRIEF

)
)
)
)
)
)
)
)
Respondent. )
)

STATEMENT OF THE CASE

This matter is before the Administrative Law Court pursuant to the appeal of
William Pipkin (Appellant), an inmate incarcerated within the South Carolina
Department of Corrections. Appellant is appealing his February 18, 2015
conviction for offense number 807, striking an employee. Appellant lost six days of
good time credit as a result of his conviction. On Februafy 25, 2015, Appellant
submitted a Step 1 grievance seeking reversal. The Step 1 grievance was denie'd on
April 9, 2015. On April 13, 2015, Appellant submitted a Step 2 grigvance. The Step
2 grievance was denied on July 9, 2015, and this appe:;l folloWed.

On or about October 2, 2015, Appellant submitted a document captioned
“Pipkin’s Original Brief with Declarations in Support.” In this Brief, Appellant
argued (1) that he did not willfully assault the officer considering the circumstances
surrounding the incident; and (2) that counsel substitute and the disciplinary
hearing officer denied his right to present witnesses whére his requested witnesses

were not called at the hearirig and the disciplinary hearing officer did not document
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the reasons for excluding these witnesses. Appellant stated he was seeking

restoration of his six days of good time credit.

STANDARD OF REVIEW

The ALC’s jurisdiction to hear this matter is derived entirely from the

decision of the South Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 854,

527 S.E.2d -742 (2000). When reviewing SCDC’s decisions in inmate grievance
matters, the ALC sits in an appellate capacity. Id. at 377, 527 S.E.2d at 754,
Subsequently, the Supreme Court clarified the ALC’s appellate jurisdiction over

inmate appeals in Sullivan v. S.C. Dep’t of Corr., 355 S.C. 437, 586 S.E.2d 124

(2003). In affirming, as modified, the ALC’s en banc decision of McNeil v. S.C. Dep’t

of Corr., 02-ALJ-04-00336-AP (September 5, 2001), the Supreme Court held the
ALC’s jurisdiction was limited to (1) cases in which an inmate contends prison
officials have erroneously calculated his‘ sentence, sentence-related credits, or
custody status; (2) cases in which SCDC has taken an inmate’s state-created liberty
interest in major disciplinary hearings; and (3) cases in which an inmate’s
conﬁnerrnen_t' implicates a state-created liberty interest. See Sullivan, 355 S.C. at
443, 586 S.E.2d at 127 (emphasis added).

Moreover, regarding categories (2) and (3) above, the Supreme Court has

consistently emphasized that the liberty or property interest implicated must be one

that is state created. See Wicker v. S.C. Dep't of Carr., 360 S.C. 421, 602 S.E.2d 56

(2004) (emphasizing that the ALC’s jurisdiction extends only to those cases

involving the denial of “state created liberty interests” and that the Court’s holding

[i.e., in Wicker] “is not to be viewed as expanding the jurisdiction of the [ALC] in

.
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any other circumstance.”); Slezak v. S.C. Dep'’t of Corr., 361 S.C. 327, 605 S.E.2d

506 (2004) (holding that the ALC “may summarily dismiss those appeals that do not

1mplicate an inmate’s state created liberty or property interest”) (emphasis added).
Furthermore, the ALC should not disturb findings of an administrative

agency if those findings are supported by substantial evidence on the record as a

whole. Pearson v. JPS Converter & Ind. Corp., 327 S.C. 393, 489 S.E.2d4 219 (Ct.

App. 1997). Stated differently, an Administrative Law J udge may not substitute his
judgment for that of aI; agency “as to the weight of the evidence on questions of
fact.” S.C. Code Ann. § 1;23-380(5) (amended by 2008 Act No. 334, § 5, eff. June 186,
2008). - Additionally, “an Administrative Law Judge may not reverse or modify an
agency’s decision unless substantial rights of the Appellant have been prejudiced
beéause the decision is cleérly erroneous in view of the substantial evidence on the

whole Record, arbitrary or affected by an error of law.” Matthews v. S.C. Dep’t of

Corr., Case No.: 04-ALJ-04-00248-AP,  auailable at
http://www.scalc.net/decisions.aspxl?id=1203&q=4 (filed Dec. 21, 2004) (Anderson,

A.L.J.); see S.C. Code Ann. § 1-23-380(5) (e); see also Marietta Garage, Inc. v. S.C.

Dep't. of Pub. Safety, 337 S.C. 133, 522 S.E.2d 605 (1999) S.C. Dep’t. of Labor,

Licensing & Regulation v. Gir gis, 332 S.C. 162, 503 S.E.2d 490 (1998).

“Substantial evidence” is evidence which, considering the record as a whole,

would allow a reasonable mind to reach the same conclusion that the administrative

agency reached. Hendley v. S.C. State Budget & Control Bd 325 S.C. 413, 481

S.E.2d 159 (Ct. App. 1996). The posmblhty of drawing two inconsistent conclusions

from the evidence does not prevent an administrative agency’s finding from being

%
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supported by substantial evidence. Grant v. S.C. Coastal Council, 319 S.C. 348, 461
S.E.2d 388 (1995). Administrative agencies are afforded wide latitude in making
decisions, as shown in the deferential standard of appellate review. Heater of

Seabrook, Inc. v. Pub. Sve. Comm’n of S.C.. 332 S.C. 20, 503 S.E.2d 739 (1998).

Finally,l in deciding appeals from inmate grievances, the ALC must consider
that prisons officials are in the best position to decide inmate disciplinary matters.
In Al-Shabazz, the Supreme Court “underscored that since prison officials are in the
best position to decide inmate disciplinary matters, the Courts and therefore this
tribunal adhere to a ‘hands off approach to internal prison disciplinary policies and

procedures when reviewing inmate appeals under the APA.” Matthews v. S.C.

Dep't of Corr., supra, page 3 (citing Al-Shabazz, 338 S.C. at 382, 527 S.E.2d at 757

(stating that “[c]ourts traditionally have adopted a ‘hands off doctrine regarding
judicial involvement in prison disciplinary procedures and other internal prison

matters . . . .”)); see also Pruitt v. State, 274 S.C. 565, 266. S.E.2d 779 (1980)

(referring to the traditional “hands- off” approach of South Carolina courts regarding
internal prison discipline and policy).
ARGUMENTS
I BECAUSE -APPELLANT RECEIVED THE DUE PROCESS TO WHICH
HE WAS ENTITLED, THE COURT SHOULD AFFIRM THE DENIAL
OF APPELLANT’S GRIEVANCE.
Prisonv disciplinary cases are not criminal trials in federal or state courts;

they are administrative hearings in an institutional setting. Therefore, due process

in prison disciplinary hearings is substantially less than in a trial before a court.

Due process, as the United States Supreme Court noted in Wolff v. McDonnell,
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requires the following in prison disciplinary cases:

a) advance written notice of the charges and disclosure of the evidence
against defendant;

b) opportunity to call witnesses and present documentary evidence if

‘doing so will not’ Jeopardlze institutional safety or correctional
goals;

/ ¢) nouxight to confront and cross-examine adverse witnesses;
d) a neutral and detached hearing body;

e) the aid of a counsel substitute where inmate is illiterate or in a
complex case (not an attorney);
f) a written statement by the factfinder as to the evidence 1e11ed upon.
418 U.S. 539, 566 (1974). SCDC complied with these requirements in the present
case.

First, it is undisputed that Appellant had adequate notice of the charge.
Second, at the hearing, Appellant heard the evidence supporting the charge. The
heariﬁg officer read Sergeant McKay's incident repdrt and Sergeant McKay
confirmed the facts contained in the report were true and éccurate. Third,
Appellant had the opportunity to be heard at his disciplinary hearing. Appellant
was free to—and in fact did—speak on his own behalf. Appellant complains on
appeal that he was denied the opportunity to call witnesses; however, this
complaint is totally unpreserved for review because Appellant did not, at any time,

express this concern to the disciplinary hearing officer at the time of the hearing.

(See Disciplinary Hearing Transcript, p. 1-5). See generally Wilder Corp. v. Wilke,

330 8.C. 71, 76, 497 S.E.2d 731, 733 (1998) (“It is axiomatic that an issue cannot be
raised for the first time on appeal, but must héve been raised to and ruled upon by
the trial judge to be preserved for appéilate review. Moreover, an objection must be
sufficiently specific to inform the trial court of the point being urged by the

objector.”) (citation omitted). f g
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Fourth, a neutral and detached hearing body was available in the form of g
disciplinary hearing conducted by a neutral hearing officer, DHO Bittinger. Fifth,
Appellant received the aid of a counsel substitute, Mr. Armstrong. Sixth, Appellant
was provided a written statement of findings in the form of the hearing transcript
and a copy of the final hearing report. DHO Bittinger also provided Appellant with
information on how he could appeal his disciplinary conviction.

It is cieér from the record on appeal that, as a matter of law, SCDC afforded
Appellant the due process to which he was constitutionally entitled at his
disciplinary hearing. To the extent that Appellant argues to the contrary in his
brief, Appellant has failed to adduce evidence to support that SCDC violated his due
process rights. Therefore, this Court should affirm SCDC’s denial of Appellant’s

grievance.

II. BECAUSE SUBSTANTIAL EVIDENCE EXISTED TO SUPPORT THE
CHARGE AND CONVICTION FOR FAILING TO OBEY A DIRECT
ORDER, THE COURT . SHOULD AFFIRM SCDC’S DENIAL OF
APPELLANT’S GRIEVANCE.

The evidence presented at the hearing and relied upon by DHO Bittinger
satisfies the “substantial evidence” standard of proof and was _sﬂuff'i(':ién-fto uphold

Appellant’s conviction.

DHO Bittinger weighed the evidence based on the facts and testimony

presented at the hearing. Appellant has failed to show this Court that his

substantial ‘rights have been prejudiced or that DHO Bittinger’s decision was

clearly erroneous, arbitrary, or affected by a legal error. Cf. Matthews v. S.C. Dep’t

of Corr., Case No:: O4-ALJ-O4-00248-AP, avatlable at

http://www.Scalc.net/decisionsaspx?id= 1203&q=4 (filed Dec. 21, 2004) (Anderson,
' ace
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A.LJ). Therefore, because Appellant’s conviction was supported by substantia]

evidence, SCDC respectfully requests the Court affirm SCDC’s final agency

decision.

CONCLUSION

SCDC afforded Appellant all of the due process safeguards to which he was
entitled. Moreover, DHO Bittinger relied on substantial evidence when making his
determination that Appellant Iwas guilty of the offense of striking an employee
Thus, SCDC respectfully 1equests that this Court affirm SCDC’s final agency
decision,.

Respectfully submitted, . \

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

BY: M > A , ’J”’)
]RISTINA CATOE BI RELOW
Deputy General Counsel

S.C. Department of Corrections
4444 Broad River Road

Columbia, South Carolina 29221
(803) 896-8508

December i , 2015
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

William Pipkin, #228810,

Appellant,
Certificate of Service

VS Docket# 15-ALJ-04-0426-AP

South Carolina Department of Corrections,

Respondent.

I hereby certify that a copy of the foregoing brief was this date served upon the following

individuals by placing a copy of the same via mail to his/her last known address as follows:

Inmate William Pipkin

Inmate Number: 228810
Kershaw Correctional Institution
Dorm-Room-Bunk: OA-0023-B

R /M,/

Cheron Hes

Administratfvg Assistant

Office of Genenal Counsel

South Carolna’Department of Corrections
4444 Broad River Road

P.O.Box 21787

Columbia, South Carolina 29221-1787
(803) 896-3922

December 1, 2015
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NIKKI -R. HALEY, Governor
BRYAN P. STIRLING, Director

December 22, 2015

The Honorable Shirley C. Robinson
South Carolina Administrative Law Court
Edgar A. Brown Building, Suite 224

1205 Pendleton Street

Columbia, South Carolina 29201

Reference:  Inmate William Pipkin, #228810, vs. SCDC
Docket No. 15-ALJ-04-0426-AP

Dear Judge Robinson:

Find enclosed an original and one copy of the Respondent’s Opposition to Appellant’s
Reply on the above referenced case. Please file the original in your office and return a clocked-
in copy to me in the enclosed self-addressed envelope.

If you have any questions or concerns, pleasé do not hesitate to contact me at (803) 896-

3922.
Sincerely, /
/-ﬂ\.. i /
'L, } Ui — R
Cheron Hess
Administrativé Assistant
Office of General Counsel
Enclosures

cc:  Inmate William Pipkin, #228810
File

P.O. Box 21787 - 4444 Broad River Road - Columbia, SC 29221-1787 - Telephone (803) 896-8555

http://www.doc.sc.gov  E-mail: corrections.info@doc.sc.gov 3 é
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

‘William Pipkin, #228810,
Appellant,
VS.
" South Carolina Department of Corrections,

Respondent.

Certificate of Service

Docket# 15-ALJ-04-0426-AP

I hereby certify that a copy of the foregoing motion was this date served upon the

following individuals by placing a copy of the same via mail to his/her last known address as

follows:

Inmate William Pipkin, #228810
Inmate Number: 228810
Kershaw Correctional Institution
Dorm-Room-Bunk: OA-0023-B

December 22, 2015

‘South Carol

o /

|
J 1 nxﬂ f / A

Cheron Hes
Administrative Assistant
Office of Ggneral Counsel
Department of Corrections -
4444 Broad River Road
P.O. Box 21787
Columbia, South Carolina 29221-1787
(803) 896-3922 :
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STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAw COURT

William Pipkin, # 228810, ) Docket No.: 15-ALJ-04-0426-AP
) Grievance No.: KRCI 0220-15
Appellant, )
) Hon. Shirley C. Robinson
v. )
, )
South Carolina Department of Corrections, ) OPPOSITION TO
) APPELLANTS REPLY
Respondent. ) '
)

STATEMENT OF THE CASE

This matter is before the Adminiétrative Law Court pursuant to the appeal of
William Pipkin (Appellant), an inmate incarcerated within the South Carolina
Department of Corrections. Appellant is appealing his February 18, 2015 conviction
for offense number 807, striking an employee. This case was assigned on August
13, 2015. On or about October 2, 2015, Appellant submitted a document captioned
“Pipkin’s Original Brief with Declarations in Support.” On October 19, 2015,

Réspondent submitted the Record, and thereafter submittqd its Brief on December

2015. Any Reply to Respondent’s Brief would have ‘been due on or before

December 11, 2015&20 days after the assignment of the case). See Rule 60 (A),

Administrative Lay/Court Rules.

Thereafter, Appellant submitted a thrée-page document captioned “Pipkin’s
Reply to Respondent’s Brief Received 12/04/2015 With McFadden’s 9/25/2015
Declarétion in Support.” The copy received by Respondent was not accompanied by
a Proof of Service. Although it appears the document was signed by Appellant on

December 10, 2015, the attached envelope reflects that the document was not



delivefed to the Kershaw Correctional Institution Mailrpom until December 14,
2015, three days past the due date for Appellant’s Reply.

Becaﬁse it appears that Appellant’s Reply to Respondent’s Brief was not
timely or properly submitted, Respondent respectfully requests that this Court
disregard the Reply and the argﬁments made therein. Respondent also requests,
for the reasons set forth in Respondent’s Brief, that this Court affirm SCDC’s final -

agency decision in this matter.

Respectfully submitted,

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

";‘ﬂ L
Deputy General Counsel

S.C. Department of Corrections
4444 Broad River Road
Columbia, South Carolina 29221

(803) 896-8508

December AQ_, 2015

Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT SC ADMIN. LAW COURT
William Pipkin, 228810, Docket No.: 15-ALJ-04-0426-AP
Grievance No.;: KRCI 220-15
Appellant,
VS.

ORDER

South Carolina Department of Corrections,

Respondent.

N N N N’ N S N N N

This matter is before the South Carolina Administrative Law Court (“the ALC” or “the
Court™) ‘pursuant to the Notice of Appeal filed August 7, 2015, by William Pipkin (“Appellant™),
an inmate incarcerated with the South Carolina Department of Corrections (“the Department”).
Appellant appeals the Department’s decision convicting him of Striking an SCDC Employee or
other Government Employee, Contract Employee, Volunteer, or Member of the Public. As a result
of the conviction, Appellant received sanctions that included the loss of six (6) days of accrued
good time. In this appeal, Appellant asserts there was insufficient evidence to convict him and
that Counsel Substitute failed to adequately perform his duties. Specifically, Appellant contends
Counsel Substitute did not interview witnesses who observed the incident and failed to argue an
officer’s conduct contributed to the altercation.

Because a state-created liberty interest is involved in this case, it is necessary to determine
if Appellant received the due process to which he was entitled. A prison official’s failure to follow
the prison’s own policies, procedures or regulations does not constitute a violation of due process,
if constitutional minima are nevertheless met. Weatherholt v. Bradley, 316 Fed. Appx. 300, 303
(4th Cir. 2009) (citing Myers v. Klevenhagen, 97 F.3d 91, 94 (5th Cir. 1996)). Therefore, the only

issue is whether the Department met the minimum constitutional requirements for procedural due

process in this matter where an inmate was disciplined for serious misconduct, Al-Shabazz v.
State, 338 8.C. 354, 369, 527 S.E.2d 742; 750 (2000). Minimum due process requirements must
be balanced against the need to maintain an orderly and safe prison environment. Id. To that end,
the South Carolina Supreme Court has enunciated the following five requirements which, if
established, will ensure procedural due process in inmate disciplinary matters:

(1) that advance written notice of the charge be given to the inmate at least twenty-

Page 1 0of 3 Lﬁ@
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four hours before the hearing; (2) that fact finders must prepare a written statement
of the evidence relied on and reasons for the disciplinary action; (3) that the inmate
should be allowed to call witnesses and present documentary evidence; (4) that
counsel substitute . . . should be allowed to help illiterate inmates or in complex
cases an inmate cannot handle alone; and (5) that the persons hearmg the matter,
who may be prison officials or employees, must be impartial.

Al-Shabazz, 527 S.E.2d at 751 (citing Wolff v. McDonnell, 418 U.S. 539, 563-72 (1974))_.

Further, when reviewing the Department's decisions in inmate grievance matters, the Court

sits in an appellate capacity. Consequently, the review in inmate grievance cases is limited to the
record presented. An Administrative Law Judge may not substitute their judgment for that of an
agency "as to the weight ‘of the evidence on questions of fact." S.C. Code Ann. § 1-23-380(5).

In this matter, Appellant argues he was wrongly convicted of Striking an scDC Employee
or other Government Employee, Contract Employee, Volunteer, or Member of the Public because
there was insufficient evidenée to convict him and Counsel Substitute failed to adequately perform
his duties. Specifically, Appellant contends Counsel Substitute did not interyiew witnesses who
observed the incident and failed to argue an officer’s conduct contributed to the altercation.
Applying the five due process requirements to the Record in this case, the Court finds the
following:

Appellént was given notice of the charge on February 5, 2015, and the disciplinary hearing -

“in the matter took place on February 18, 2015, more than twenty-four hours later. The Record
reveals Appellant was represented by Counsel Substitute at the disciplinary hearing. Appellant
and his accuser testified at the hearing. The Disciplinary Report and Hearing Record shows the
Hearing Officer’s determination of Appellant’s guilt was based upon the Incident Report, a form
19-29-a supporting document, and statements made at the hearing. The sanctions imposed were
based upon the Hearing Officer’s finding that this was Appellant’s first offense of this nature.
Finally, there is nothing in the Record indicating the hearing officer was otherwise than neutral or
detached. Thus, Appellant has been afforded the minimum due process required in prison
disciplinary proceedings under Wolff. 418 U.S. at 563-72. |

Where an inmate has received the minimal due process required in an inmate disciplinary
matter, no further inquiry is needed and the decision of the hearing officer should be affirmed
unless the decision is arbitrary, capricious or based on personal bias or prejudice, none of which
is evident in the Record before me now. In the case at hand, the Court will not substitute its

judgment for that of the agency because there is substantial evidence to support the conviction
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which is clearly not arbitrary, capricious, or affected by any personal bias or prejudice.

Based upon the foregoing, the decision of the Department is AFFIRMED.

AND IT IS SO ORDERED.

M

SHIRLEY C. ROBINSON {__

Administrative Law Judge
] 7
December 2015

Columbia, South Carolina
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