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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LANCASTER C/ANO: 2012-CP-29-0892

New York Community Bank,

PLAINTIFF,

Vs. : A =
N0 @

: - I

Scott L. Butler; Jacqueline Butler; Mortgage , w

Electronic Registration Systems, Inc., as A SC COUﬂ Of Appea‘s -

nominee for Northstar Mortgage Group, ' _ =
LLC; and LVNV Funding, LLC, ) , %

DEFENDANTS.

This matter came before the Court for a hearing to set a bond pursuant to S.C. Code Ann. § 18-9-
170 during the pendency of an appeal by Defendants Scott L. Butler and Jacquel.ine Butler. Defendants
have appealed the Judgment of Foreclosure and Sale Order entered herein on March 2, 2016, and seek é
stay of the public auction on June 6, 2016. |

After heariﬁg the arguments o.f counsel and presentations -of 'pertinent facts, the Court set an
appeal bond in accordance with § 18-9-170. The Court found that the Vallue of the subject property is
$483,100.00 based upon the tax assessed value of the property for 2015. Deféndants contested this {/alué
based upon a plat which shows the approximate border of North Carolina and South Carolina runﬁing
through the property. Defendants claimed that roughly half of the subject property is located in North
Carolina, and is therefore unmarketable and incapable of valuation. Defendants have also filed a motion
to obtain leave from the Court éf Appeals to file a Motion for Relief I;rom Judgment under Rule 60,
SCRCP, based upon their contention that a portion of the property is located in North Carolina.

Upoﬁ review of the tax assessor’s records for Lancaster County, South Carolina, Mecklenburg
County, North Carolina, and the related GIS imagery for both states, the Court determined that the
amount of the appeal bond in order to stay the enforcement of the sale wéuld be $603,875.OVO,A equaﬁng
125 percent of the pfoperty v-al‘ue as assesse"d exclusively by Lancaster COL’I'I'lt}I/, South Carolina. The

property has not been assessed, appraised, or taxed by North Carolina. The Court did not address the
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Defendants’ argument as to the validity of the judgment, as the amount of the undertaking required to stay
the sale was the sole issue before the Court.

Pursuant to South Carolina Rules of Appellate Practice Rule 241, “the service of a notice of
appeal in a civil matter acts to automé.tically stay matters. decided in the order, judgment, decree or
decision on appeal,” unléss one of several exceptions apply. In the case at hand, this exception is found in
Ruie 241(b)(4) which states “the exception to the general rule is . . : [[Judgments directing the sale or -
delivery of possession of real property as ﬁrovided in S.C. Code Ann. § 18-9-170.” S.C. Code Ann. § 18-
9-170 reqﬁires the appellant from judgment directing the sale of real property to post a bond with two
sureties in order to overcome the exception to the automatic stay of Rule 241 (b)(4).

The basis for the bond issued here was to protect Plaintiff against the possibility of waste or
destruction, and to secure, if necessary, the value of Defendant’s use of the property (rental value) during
the pendency of the appeal. The rate of 125 percent of value is consistent with the rate prescribed by the
U.S. District Court for the District of South Carolina in Local Civil Rule 62.01; while not binding on this
Court, nonetheless this Court did ﬁndAit useful in setting a fair and reasonable bond. Local Rule 62.01
provides in pertinent part:

The appellant shall not be entitled to a stay of execution of the judgment pending appeal

unless the appellant executes a bond with good and sufficient sureties, approved by the

Clerk of Court, payable to the Clerk of Court with condition, failing the appeal, to satisfy

such judgment as the appellate court may render, when the judgment is: (A) For the

payment of money only, in an amount equal to 150% of the amount of the judgment if the

judgment does not exceed ten thousand dollars ($10,000) or 125% if the judgment
exceeds ten thousand dollars ($10,000).

The Court found this instructive determining the bond amount required in York County case U.S.
Barnk v. Means (Civil Action No.: 2011-CP-46-00982) and Richland County case Opportunity Investment
Capital, Inc. v. Rivers (2012-CP-40-0068. In Means, following the foréclosure sale of a property, the
occupants of such property appealed the Order of a Writ of Assistance requiring the occupants to vacate

said property. The Court refused to stay the Writ of Assistance during the appeal unless the occupants

posted a bond of 125% of the property val}lxe, secured by two sureties. Similarly in Rivers, the Court
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found 125% of the tax assessed property value to be fair and reasonable under the circumstances,
following fhe mortgagor’s appeal of thé Order of Judgment of Foreclosure and Sale. Similarly, the Court
finds that 125 percent of the judgment amount wbuld be appropriate based purely upon the plain language
of Local Rule 62.01; however, tﬁis being a foreclosure action sounding in equity, the Court determined
that 125 percent of the property’s tax assessed value, being the lower figure, was appropriate under the
facts of this case ana applicable law. |
| The Court therefore ordered Defendants to preseht to the Court with copy to counsel for Plaintiff
by 5:00 p.m. on Friday, May 27, 2016, the names of two sureties reflecting a written undertaking in the
amount of $603,875.00 in accordance with S.C. Code Ann. § 18-9-170.
Accordingly, the Court orders that if no such bond is timely made, the Order of Sale shall not be

stayed while Defendants’ appeal proceeds.

IT IS SO ORDERED. %'/I/M_ A

William C. Tindal
Special Referee for Lancaster County

Lancaster, South Carolina

Date: may Z, 2dlb
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STATE OF SOUTH CAROLINA FORM 4 I;;;:z;‘ ;“;g
JUDGMENT IN A CIVIL CASE <3 ;’; —:
COUNTY OF LANCASTER | _ &> !
. D N
. C/A NO: 12-CP-29-0892 L
IN THE COURT OF COMMON PLEAS %‘ "_3 LER

Scott L. Butler; Jacqueline Butler; Morégage : , ;
Electronic Registration Systems, Inc., as nominee fot.}‘ '
Northstar Mortgage Group, LLC; and LVNV

New York Community Bank,

PLAINTIFF
Funding, LL.C,
DEFENDANT(S)
Submitted by: FINKEL LAW FIRM LLC Attorney for: Plaintiff, Defendant;
Magalie A. Creech (SC Bar 78855) or Seif-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried

and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues
have been tried or heard and a decision rendered.

ACTION DISMISSED. (CHECK REASON) Rule 12(b), SCRCP; Rule 41(a), SCRCP (Vol.
Nonsuit); Rule 43 (k), SCRCP (Settled); Other

ACTION STRICKEN. (CHECK REASON) Rule 40(j), SCRCP; Bankruptcy; Binding Arbitration,
subject to right to restore to confirm, vacate or modify arbitration award; Other

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (Check applicable box):

Affirmed; Reversed; Remanded; Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL OR

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: See attached order (formal order to follow). Statement of Judgment
by the Court: The required bond to stay the June 6, 2016 foreclosure sale is $608,875.00. Defendants execute
a written undertaking, with two sureties, in accordance with the requirements of Section 18-9-170, SC Code of
Laws, delivering same to the court with a copy to Plaintiff's attorney not later than 5:00 p.m., on Friday, May

27,2016.

ORDER INFORMATION
This order ends does not end the case.
Additional Information for the Clerk:.

SCRCP Form 4C (12/2011) ‘Page 1 of 2



INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or in any
amount should be enroled. If there is no judgment information, indicate ‘N/A’ in one of the boxes

below.

Judgment in Favor of Judgment Against Judgment Amount To Be

(List Name(s) below) (List name(s) below) Enrolled
(List amount(s) below)

New York Community Bank

If applicable, describe the property, incluciing tax map information and address referenced in the order:
Being all of Lot 718 of Bridgehampton Subdivision, Phase 10, Map 3 as shown on plat recorded in Map Book
2004, Page 336, Office of the Clerk of Court for Lancaster County.

TMS Number: 0005A-0A-085.00
PROPERTY ADDRESS: 30245 Camden Lane. Fort Mill, SC

The judgment information above has been provided by the submitting party. Disputes concerning the amounts
contained in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure.
Amounts to be computed such as interest or additional taxable costs not available at the time the form and final
order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers
should refer to the official court order for judgment details.

/V\{ P 2 , /V//‘f : %Z/Za/é
GiranfCourtJudge %&/; of o //m . Judge Code afe

For Clerk of Court Office Use Only

This judgment was entered on the day of %&{,4/ N , 2016 and a copy
mailed first class or placed in the appropriate attorney’s box §n this e day of

avy~ , 2016 to attorneys of record or to parties (when appearing pro se) as follows:
FINKEL LAW FIRM LLC SEE ATTACHED LIST

Post Office Box 71727
North Charleston, SC 29415

Attorney(s) for Plaintiffs . Attorney(s) for tﬁe Defendant(s)-

SCRCP Form 4C (12/2011) : Q’% ré/ %Wﬂ/
~ ~ CLBRKAF COURT

Court Reporter: .

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision
rendered,
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