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STATEMENT OF ISSUL ON APPEAL
The trial court erred in éllo‘(éving the State to qualify Lieutenant Sam Gunter, of the
Lexington County Sherift’s Departz.ﬁéht narcotics division, as an expert in “the field of distribu.tion
and stréet valuation of narcotics including marijuana,” where he testified to the‘street. value of drugs,
the normal means of i)ackaging and selling marijuana, typical amounts of marijuana carried for

personal use as opposed to distribution, because he was not qualified as .an expert under Rule 702,

SCRE.



STATEMENT OF THE, GASE

On August 11, 2014, the L;:xihéon Coullty thiand Jury indicted Appellant on one count of
Possession with Intent to. Distribute Marij uana. R. p. 234 -235.

On March 18 - 19, 2015, Abpellant proceeded to trial before the Honorable R. Keith Kelly
and a jury. David M. Mauldiﬁ represented Appellant and Assistant Solicitors Rick Collins and Gill
Bell represented the State. R. 1.

The jury found Appellant not guilty of possession of with intent to diétribute, but convicted
Appellant of the lesser 'mcluded charge of possession of marijuana. The trial court sentenced

Appellant to one year imprisonment. R. 226, lines 2-14; R. 231, lines 23-25.



* STATEMENT OF THE FACTS

Procedural Facts

On the e\}ening of May 11, 2014, Richland County Sheriff Deputy Josh Newsom.was
traveling north on Huger Street in Cit)lumbia approaching the intersection with Taylor Street. R. 62,
1. 4 - 63, 1. 10. Newsom stopped at the intersection waiting for the red light to change. Id
However, the car in the lane next to Newsom - which ha;l arrived at the intersection before he did -
slowly accelerated through the intersection, running the red light. Id.

Newsom activated his blue hghts The other vehicle turned into an adjoining h(;tel parking
lot, Newsom followed and prepared for a traffic stop. At trial, Newsome claimed that he saw the
driver “looking for his shoulder ... . and looking at me in the side view mirror. R. 63, 1I. 22-25. The
vehicle then pulled through the hotel parking lot and accelerated back onto the roadway. A chase
ensued as the vehicle crossed the river and headed into West C.olumbia. R.64,11.1- 65‘, 1I. 22.

Newsom was joined by. police ﬁom West Coluﬁlbia, Cayce, Columbia, and the Lexington
County Sheriff’s Department. Thc escaping vehicle turned into a West Columbia neighborhood énd
began to pull away ﬁom lawvenforcér;lent. fd. Once the ‘vehicle came to a stop, the driver and
passenger fled on foét in diverging directions.' R. 65, 11. 23 - 66, 11. 9.

Newsom briefly pursued the driver, but lost sight of him when a fence he was clinﬁb’ing over
coilapsed underneath him. /d. Newsom then returned to his SUV and deployed his K-9. R. 74, 11. 10
- 75, llj 19. Newsdm alleged that the dog immediately started “tracking” in the direction that thé two

individuals fled. R. 78, 11. 5-23. -

! Newsom would testity that he searched the vehicle and uncovered small -amounts of a leafy
green substance he believed was'marijuana in a partially smokes, hand-rolled mgarettes in both
the driver and passenger seats. R. 90, 1. 18 - 91, 1L 9. '

W



The K-9 eventually led police to a house on the 900 block of Raleigh Street in West
Columbia. R. 84, 11. 8 -85, II. 4. The four officers presént decided to cor}‘duct a “knockaﬁd talk”
investigation at the residence. R. l89, 1. 1-14. One of the qfﬁcersl,‘ City of Columbia Police Officer
Eric Walker knocked on the door of the house. R. 107,.11. 16 - 109, 11. 20.

An elderly man opened the doo.r; Walker and West Columbia Police Officer Doug Hook
asked to search the house after “making it perfectly clear we were there to look for another suspect.”
Id. Appellant was also present in the house as was his girlfriend, Shaneria Howell. /d.

As police searched the house, Walker and Hook claimed to see Appellant throw two
packages towards the bathroom. R. 108, 11. 13-22. Both officers would allege at trial that, baéed on
his training and experience, they believed that the packages contained marijuana. R. 111, 11. 6 - 112,
11. 19; R. 137, 1l. 3-24. Appellant was arrested. Subsequent testing determined that the two bags
contained 137.4 grams of marijuana. R. 149, 1l. 6-19.

.- Trial

N»evysom,.WalvkeAr, and Hook all testified at trial. The :State also called Lieutenant Sam
Gunter of the Lexington County Sheriff’s Department to testify as an expert in the “field of
distribution and street valuation of narcotics ‘includihg m',arijuana.”- R. 155, 1L 14-15. Defense
counsel renewed a pretrial objection arguing that Gunter’s experience was purely anecdotal and that
the State had failed to prove that hislmethodology was sufficiently reliable. R. 5, 11. 8 - R. 7, 11. 14.

The State countered that since the only evidence _that Appellant intended to distribute
marijuana was the amount of marijuana poliéé found; expert testimony was “invaluable” to their
case as it would help the jury understand that the amount of marijuana at issue was beyond what a

normal user would carry. R. 8, 1. 22 - 9, 11. 9. The State further posited that it would limit Gunter’s



testimony to “street value and the amount é user typically uses versus an amount a distributor
typically [carries]. R. 10, 1L 18-23. B

The trial court denied the defensé’s motior pre-irial: R. 14, 11. 1 1721. The court again denied
the motion when it was renewed priof to Gunter taking the stand. R. 155, 11. 12-19.

Trial Testimony of Sam Gunter

Gunter testified that over hisAtwenty-'three year law enforcement career, he had conducted
thousands of investigations, many of which were investigations into drug sales. R. 154, 11. 18 - 155,
1l. 6. Gunter stated that, based on his experience, helwould be able to form an opinion on whether
the amount of marijuana a person carried was for “personal use” or was to sell. R. 155, 11..21-25.

Gunter claimed that an individual would usually carry somewhere between a half-gram and
one gram worth of marijuana for personal consumption. R. 156, 11. 1-13. Gunter opined that anyone
possessing over a single ounce of marijuana was likely drug dealer. R. 158, 1l. 3-20. When
presented with the marijuana recovered by police, Guﬁter stated its street value was apbroximately
. three hundred dollars and that he would associate that amount of marijuana with distribution as
opposed to personal use. R. 158, 11. 21 - 159, 1L. 4.

On croés—examination, Gunter conceded that police did not recover any evidence that
Appellant was distributing marijuana; police did not find scales, guns, smaller “personal use” size
bags, or cash on Appellant or in the fesidence. R. 159, 11. 20 - 161, 11. 17. AGuntver also admitted that

he had no involvement or personal knowledge of Appellant’s case. R. 159, 11. 9-19.
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ARGUMENT

The trial court erred in allowing ihe State to qualify Licutenant Sam Gunter, of the Lexington
County Sheriff’s Department narcotics division, as an expert in “the field of distribution and
street valuation of narcotics mcludmg marijuana,” where he testified to the street value of
drugs, the normal means of packaging and selling marijuana, typical amounts of marijuana
carried for personal use as opposed to distribution, because he was not qualified as an expert
under Rule 702, SCRE. '

Trial courts have a gatekeeping role wieh respect to all proffered expert testirnony sodght to
be admitted under Rule 702, SCRE, whether the evidence is scientific or noﬁscientiﬁc.' State v.
White, 382, S.C. 265, 274, 676 S.E.2d 684, 688 (2009). In the discharge of its gatekeeping role, a
trial court, must assess an expert’s qualviﬁcations before determining if the exper’t;s: proposed
testimony is sufficiently reliabie. State v. Tapp, 398 S.C. 376, 389, 728 S.E.2d 468, 475 (2012)
(trial court erredr in permitting testimony from criminal profiler without first assessing his
qualifications as an expe;rt). | |

Rule 702, SCRE,' imposes on the trialvcour'fs an afﬁrmative" and rheaningﬁi]_ "gatekeepin'g"
duty White, 382 S.C. at 270, 676 S. E 2d at 686. Rule 702 SCRE. prov1des o

If scientific, technical, or other bpemahzed knowledge w111 a551st the trler df fact‘

» to-understand the evidence or to determine a fact in issue, a witness quahﬁed as

an expert by knowledge skill, experience, tramlng, or education, may testify

thereto in the form of an opinion or otherwise.
Qualification as an expert “depends on the particular witness’ reference to the sub_jeet."’ Gooq’ing v.
St. Francis Xavier Hosp., 326 S.C. 248, 252-253, 487 S.E.2d 596, 598 (l997)(int:emgl citations
omitted). | ) |

An expert's testlmony may not exceed the scope of her expertlse State v. Ellis, 345 S.C.

175, 547 S.E.2d 490 (2001) (pohce offi icer, quahﬁed as an expert in crime scene processmg and

fingerprint identification, exceeded the scope of his expertise when he testified to conclusions drawn



from the location and position of the viétim's body at the time of the shooting). Our Supreme Court
has admonished trial judges to b¢ cautious in conferring an eéxpert label upon a witness as juries‘ may
accord excessive, undue weight'to“‘expert” testimony: ‘Watson v. Ford Motor Co., 389 S.C. 434,
699 S.E.2d 169 (2010).

The trial court erred in qualifying Investigator Gunter as an expert because he is not
qualified as an expert under Rule 702 Ellis, 345 S.C. at 177-178, 547 S.E.2d at 491. The rule is not
intended to allow police officers, who are charged with the responsibility of removing criminals
from the streets, to essentially testify that they are doing their job correctly and have correctly
charged the defendant with possession with intent to distribute.

The State was able to elicit Investigator Gunter’s expert testimony that anytime an
individual has more than one ounce or over a hundred dollars-worth of marijuana in their possession

— r'emarkably4 Appellént was charged with possessing almost five ounces of marijuana worth
approximately three hundred dollars — they are likely a drug dealer. R. 157,11. 8 - 159, 11. 4. This
{estirriony usufped the jury’s fact finding role and was improper:

[I]t is a little too convenient that the Government has found an individual who is

expert on precisely those facts that the Government must prove to secure a guilty

verdict—even more so when that expert happens to be one of the Government’s own

investigators . . . When the Government skips the intermediate steps and proceeds
directly from internal expertise to trial, and when those officer experts come to court

and simply disgorge their factual knowledge to the jury, the experts are no longer

aiding the jury in its factfinding; they are instructing the jury on the existence of

Jacts needed to satisfy the elements of the charged offense.

United States v. Mejia, 545 F.3d 179, 191 (2nd Cir. 2008) (emphasis added). Where the trial court

erred in qualifying Investigator Gunter as an expert, Appellant is entitled to a new trial.



CONCLUSION

For the foregoing reason, Appellant Matthew Gunter respectfully requests that this Court reverse his

convictions and remand this case to the Lexington County Court of General Sessions for a new trial.

This 26th day of October, 2015.
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Respéctfully submitted,

ﬂ)’\;—* \@ o:l‘\ f' <for

John H. Strom
Appellate Defender

ATTORNEY FOR APPELLANT
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1. He is Appellaté'Defender for the South Carolina Office of Appellate Defense, and was
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2. He has reviewed the record of appellant’s trial before Judge R. Keith Kelly, which was held

on March 19, 2015, and, in his opinion, the appeal is without legal merit sufficient to warrant a new trial.

3. * He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967), briefed an

arguable legal issue which arose during the course of the trial.
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