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STATEMENT OF ISSUES ON APPEAL
L. Did the trial judge correctly find that a statement made by the deceased to the police
was not admissible as a “dying deqlaration”?
I As an alternate sustaining ground, is the statement made by the deceased to the
polic.e inadmissible as a violation of the VConfronta“don Clause of the United States

Constitution and the South Carolina Constitution?



STATEMENT OF THE CASE

In 2012, Respondent was indicted for muirder (2012-GS-10-6846), armed robbery
(2012-GS-10-6845), and possession of a weapon during a violent crime (2012-GS-10-
6844). R. 690 - 695.‘ On March 13, 2013, Respondent filed a motion to suppress hearsay
testimony. of Goodwin, Davon Goodwin. R. 117. On March 25, 2013, Respondent filed a
memo in support of his motion to suppfess hearsay testimony. R. 118. Respondent argued
the burden was on the state to demonstrate the proffe?ed evidence fulfilled the requirements
of the law to be introduced as a dying declaration. R. 128. ‘Although Respondent conceded -
the subject of the proffered statement concerned the circumstances of the death, Respondent
argued Goodwin was not in imminent danger of death and the statement was not given
while Goodwin was so fully aware of his imminent death as to be without any hope. R.
128-129. |

The state responded by way of a document titled *“Source Citations in Response to
Defense Motion to Suppress Statément.” R 131 - 134. The state argued that Respondent’s
“line of cases dating froml 1914-1943 & 1962” stood for the “general proposition that a
victim must literally be at death’s door” for .the dying declaration exception to apply. R. 131
- 134. The state continued by explainiflg that defense counsel “kindly taught” the
prosecuting attorney the phraée “in extremis” to explain the first requirement of a dying
declaration. R. 131- 134. Additionally, the state argued the cases cited by Respondent,
which the state called “World War I era aufhority,” had been implicitly overruled by State v.
McHoney, 344 S.C. 85, 554 S.E.2d 30 (2001). R. 131 - 134. According to the state “the
modern approach to the reasonable fear of ‘imminent déath’ relaxe[d] somewhat the rigid

requirements of a century ago.” R. 131 - 134.



The matter i)roceeded to a hearing before the Honorable Stephanie P. McDonald on
March 26, 2013. R. 1. Cody Greeber and Megan Ehrlich represented Respondent, and
Ched Simpson represented the s‘eate. "R, 1. Judge MecDonald took the matter under
‘advisement. R. 101, lines 3-4. |

On December 10.,' 2013, the parties reconvened. R. 102 Judge ‘McDonald found the
statements made by AGoedwin were not dying deciarations falling within the hearsay
exception found in Rule 804(b)(2) vof' the South Caroiina Rules of Evidence.. R. 104, lines 7-
12. On August 18, 2014, Judge MeDonald issued a written ord_er granting_ Responeient’s
motion to suppress the statements made by Goodwin. R. 135.

The state filed a notice of appeal on August 26, 2014, which was fberfected.

ReSpondent now files this brief.



ARGUMENT

L. The trial judge correctly found that a statement made by Goodwin to the police was

not admissible as a “dying declaration.”

Relevant Facts

During the early morning hours of April 26, 2011, Davon Goodwin, Goodwin was
shot in the abdomen in downtown Charleston. CQurt’s Exhibit #3; R. 140; R. R. 208; R.
571. He was transported to the Medical University of South Carolina (MU SC) by EMS.
140; R. 208; R. 571. He informed the emergency medical personnel that he “heard one
shot” and “felt pain in [his] stomach.” R. 571.

When he arrived, he was “awake, alert, [and] oriented.” R. 208; R. 568.
Immediately, Goodwin “underwent an exploratory laparotomy and repair of duodenum,
inferior vena cava, and superior mesenteric vein and artery.” R. 140 - 141; R. 202; R. 208;
R. R. 239. According to the physician,‘the injuries were repaired. R. 208. Additionally, he
was intubated. R. 208; R. 239. -

The following day, April 27, 20 11, he underwent surgery égain for “an abdominal
washout and drain/tube placements.” R. 140; R. 202; R. 208; R. 516 - 521. The decedent
“tolerated this procedure well.” R. 208. Discussions of extubation began on April 27, 2011
due to Goodwin’s improving condition. R.273. On April 28, 2011, at 10:15 a.m., the
medical team arrived at the his bedside awaiting extubation. At approximatély 11:00 am.,
he was extubated. R. 339; R. 555. |

Thereatter, he “improved and had begun ambulation and physical therapy.” R. 140;

R.208. On April 29, 2011, he was “adequate oh the floor and transferred accordingly.” R.



208; R. 210." On that date, he was started on oxycodone and tube feeds, which he tolerated
“well. R.210. Furthermore, he wa$ “up and out of bed-to-chair.” R. 210. At 8:00 a.m, he
was éalm and “stable.” R.351; R. 355. At 12:45 p.m., he was sitting “up in [a] chair.” R.
356. At 2:15 p.m., he returned to his bed from his chair. R. 357. At 2:17 p.m, the doctor
ordered a physical therapy evaluation and treatment. R. 617. At 8:00 p.m., he denied
feeling any tingling or numbness in his upper or lower extremities. R. 367. Also at 8:00
p.m., the doctor ordered the patient could be out of bed at his liberty. R. 369. Although the
nurses’ notes indicated he was emotional on April 26 and April 27, the notes ceased to list
“emotional” on April 28 or April 29. R. 543 - 544. Howevef, the notes indicated Goodwin
lacked motivation and was unreceptive to instruction. R. 544, | |

On April 29, 2011, Jerome Fleming, then a detective for the City of Charleston
Police Department, went to MUSC to meet with Goodwin. R. 8, lines 9-18; R. 9, lines 15-
17. Fleming went to the hospital at “[a]pproximétely noontime.” R. 9, lines 18-19.2
Fleming first spoke with Goodwin’s parents, who infqrmed him that Goodwin “was lucid”
and “able to communicate at the time.” R. 10, lines 1-9; Céurt’s Exhibit #3. During the
audio recording, while Fleming was in Goodwin’s presence, Flérning described him as
“alert and conscious” and “recuperating from his injury.” Court’s Exﬁibit #3. Atthe time of
the meeting, Goodwin did not have a breathing tube and was able to communicate with

Fleming by speaking. R. 19, lines 16-19. Goodwin was lucid and alert. R. 19, lines 23-24.

"It appears he was transferred from the ICU to a regular room around 8:00 p.m. on April
29,2011. R.372;R.471.

> In his report, he stated he saw Goodwin “around 12:10.” R. 37, lines 4-7. On the

recording, he said he interviewed Goodwin at 10:12 a.m. R. 37, lines 8-17; Court’s
Exhibit #3.



After entering Goodwin’s hospital room, he first engaged in conversation “to
convince the [deceased] tol cooperate ... as far as the investigation [was] concerned.” R. 10,
lines 16-22. Goodwin expressed hesitancy in speaking to Fleming because individuals
“living in a community [] don’t want to be identified as being an individual [who] assisted
the police.” R. 10, line 23 — R. 11, line 5. Goodwin told Fleming “he didn’t want to get
involved.” R. 11, lines 11-12. In fact, Goodwin said he did not know who shot him. R. 36,
lines 1-1 1 Flemiﬁg encouraged Goodwin to cooperate becéuse he was “very fortunate” to
be alive” and “no matter ... the opinion‘ of the people” there were no other witnesses to
assist the police in determining the identity of t.he perpetrator.  R. 11, lines 12-19.
Thereafter, Goodwin provided Fleming with a statemént, which was partially recorded. R.
11, lines 20-22; R. 12, lines 22-25; R. 26, lines 8-12; R 39, lines 3-7.

Fleming described Goodwin as “very weak” while lying in a bed in the Intensive
Care Unit (ICU). R. 12, lines 2-3. There‘ were “tubes ... attached to his body” and he was
“unable to really raise his hands or arms, j)er se, and speak loudly.” R. 12, lines 3-6. When
Fleming asked Goodwin to circle a photograph, Goodwin stated he “was too weak to
accomplish that task.” R. 12, lines 7-15. Nevertheless, Goodwin “attempted' to write his
initials - - or sign by the picture that he pointed f0.” R. 14, lines 7-10; R. 672; R. 688.

While the digital recording device was turned off, Fleming “read an admonition
statement from the lineup to show” Goodwin and showed the simultaneous photographic
lineup to Goodwin. R. 13, lines 7-22; R. 15, lines 17-23. Alsp, while the digital recordihg
device was turned off, Goodwin signed the admonition form indiéating hé understood the
admonition and circled a photograph among those in the lineup. R. 14, lines 7-10; R. 15,

lines 1-4; R. 16, lines 1-22; R. 672; R. 688. According to Fleming, Goodwin indicated



“while he didn’t know the per_sbn"s name, he had known this person’s face from the
neighborhood for quite sbme tinie,” despite Goodwin’s earlier statements. fhat he did not
know the shooter at all. R. 17, lines 3-6; R. 36, lines 9-15. Fleming claimed Goodwin
expressed no hesitation, reluctance, or doubt concerning the identification. R. 17, liﬁes 7-12.
During the recorded conversation, Goodwin indicated he got a good look at the person who
shot him. R. 17, line 22 — R. 18, line 1; Court’s Exhibit #3. Also, during the recorded and
unrecorded conversation, Fleming referred to the susioect by the name of Marvin and told
Goodwin “he had made a positive identification.” R. 33, lines 2-8; R. 36, line 16 - R. 37,
line 3; R. 40, lines 23 -25. |

On April 30, 2011, a physical therapist consulted with Goodwin. R. 556. He was
able to tolerate five to fifteen minutes of uninterrupted exercise. R. 557. He could roll,
scoot, move from supine to sitting, and move from sitting td standing wifh moderate
assistance. R. 557. Also, Goodwin’s family was instructed on physical therapy exercises
and the impbrtance of getting out of bed. R. 557. The physical therapist determined
Goodwin’s prognosis was “good” and established short term gdals for Goodwin to achieve
by May 14, 2011 and long term goals to be achieved withiﬁ two months. R. 557 - 558.3

Despite the decedent’s improvement over the course of his hospital stay, he was
found unresponsive on May 4, 2011. R. 141; R. 208. The hospital suspected he died from a
pulmonary embolism. R. 199. He was pro.nounced dead at 8:45 am. R. 199; R. 141;.R.
207; R. 658. The attending physician described his death as “[s]udden, unexpected, [and]

unexplained.” R. 200.

3 On May 2, 2011, the physical therapist met with the deceased who indicated, “I’m ok.”
R. 563.



An autopsy was performed on May 5, 2011 at MUSC at 9 a.m.v R. 140. The
pathologist opined the “decedent died as the result of complications of a single penetrating
gunshot wound to the abdomen.” R. 146.

At the hearing, Goodwin’s grandfather, David Brunson, Jr. recalled his close
relationship with Goodwin. R. 45, lines 19-20. He mentioned that he would ride around in
the car with all of his grandkids, including Goodwin. R. 46, lines 1-11. On an unknown
date while Goodwin was in the hospifal, Goodwin and his grandfather talked about the rides
.they used to take. R. 46, lines 12-22. In fact, the two discussed the rides more than once.
R. 46, lines 23-25. While the grandfather was holding Goodwin’s hands, the subject came
up. R. 47, lines 16-18. G(jodwin “would always sit on the front, near the door on the
passenger side.” R. 47, lines 18-19. Goodwin “said he wouldn’t be able to ride” with the
grandfather, and another grandson “would have his seat.” R. 47, lines 20-22. The
grandfather took “that to mean that he; was fearful he may not ever have the opportunity to
take [those] rides with [him] again.”‘ R. 47, line 24 — R. 48, line 2. Additionally, Goodwin
apologized to the grandfather “fér s;)me of the decisions that he had made in his life.” R. 48,
lines 3-5.

After the judge indicated she found the grandfather’s testimony persuasive, the state
recalled the grandfather to the stand. R. 66, lines 7-11; R. 66, lines 24-25. The grandfather
was unable to recall an exact date when “these types of conversations” happened. R. 68,
lines 1-3. However, he stated those “types of conversations happened on more than one

~occasion while he was in the hospital.” R. 68, lines 4-7.
Additionally, the grandfather noted that he believed Goodwin “was lealdng inside

because he started to swell.” R. 68, lines 11-12. Goodwin “was rubbing and his belly” and

10



stated he was “burning inside.” R. 68, lines 13-14. The grandfather asked the nurse “for
something” to assist Goodwin with this complaint. R. 68, lines 14-15. The nurse went to
the doctor. R. 68, line 15. The grandfather was told “to go to the drugstore and get some
itch cream and put [it] on his belly.” R. 68, lines.lv5-17. The grandfather and his grandson
walked to a drug store, returned with “itch cream” and rubbed it on Goodwin. Whilé doing
so, Goodwin “boint-blank asked” his grandfathef, “he wasn’t going to méke it.” R. 68, lines
17-20. Later, the grandfather said G.oodwin “pretty much pointblank said he wasn’t going
to make it - - he didn’t think he was going to rﬁake it.” R. 70, lines 2-4. This incident
occurred “a little bit after he was sewn back up.” The graﬁdfather recalled “his eyes were
yellow like a banana.” R. 69, lines 4-8.

The conversation between Goodvﬁn and his grandfather about the car rides the two
would take océuned prior to the conversation in which the grandfather rubbed cream on
Goodwin’s belly. R. 68, line 21 —R. 69, line 3; R. 69, line 12-15.

On the morning of the shooting, David Brunsoh, III, Goodwin’s father, arrived at the
hospital where Goodwin was in surgery. R. 49, lines 8-9; R. 49, lines 16-17. Immediately
after the surgery, the doctor advised, “we did what we can do,l but you know, I'm - - I'm just
telling you, it don’t look like he may make it, but you know - - and it’s because the small
intestines got damaged real bad.” R. 50, lines 1-5. However, th¢ doctor explained Goodwin
“was stable” immediately after the surgery. R. 50, line 6. In fact, the doctor told the fémily
that the surgery went as \;Vell as could be eXpected and they had done “the [b]est they [could]
do.” R. 50, lines. 13-15. Nevertheless, the doctor warned, “any moment, it can be bad for

him.” R. 50, line 7.
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Oddly,“Goodwin’s father claifned the doctor said ‘fthey couldn’t do surgery again
because that was it, because of the damage and stuff and he wouldn’t be strong enough for
them after this if anything happened, that was just it, they couldn’t do anything else for
him.” R. 50, lines 15-19. However, the medical records clearly showed Goodwin
underwent two surgeries.

After thevsurgery, Goodwin was “[a]lmost like a - - a child jﬁst happy to see his
- parents.” R. 51, lines 2-3. Goodwin’s father compared his son’s demeanor to that of a
“child [who] got in a fight at school or beat up with a gang” and was “happy to see [his]
parents” because the child was “scared or whatever.” R. 51 , lines 4-7. Further, he described
Goodwin as “pretty much scared” and “in a deep stare.” R. 51, lines 8-9. While in the
hospital, Goodwin wanted to hold hands with his family members, but prior to being in the
hospital, the nineteen-year old was not inclined to hold hands with others. R. 51, lines 15-
20. Nevertheless, Goodwin was “real playful” and enjoyed playing with “his little sisters
and nephews and everybody.” R. 51, lines 20-25. Goodwin’s father interpreted Goodwin’s
desire to hold hands while in the hospital to mean he was afraid. R. 52, lines 7-9. Later,
Goodwin’s father explained Goodwin feared his assailant would finish the job police
because the person who allegedly shot Goodwin was someone who “do[es] so much in the
- community, and always get[s] in a lot of _trouble.” Goodwin agreed to cooperate with the
detective because “you don’t have to worry about nobody coming back to do nothing to you
when you do the right thing.” R. 54, lines 10-22. |

Goodwin’s father recalled when the detective arrived to talk to Goodwin. Initially,
the father told the detective that Goodwin was asleep. R. 53, lines 3-7. However, the

doctors explained that if someone needed to talk to Goodwin, “they can pinch it where the

12



‘medicine would stop going in, and he can wake up.” R. 53, lines 11-14. However, the
doctors would not allow Goodwin to stay awake for loﬁger than “an hour or so.” R. 53, line
15. Thereafter, Goodwin’s father pefrnitted the doctors to wake up Goodwin and talk to the
detective. R. 54, lines 1-2.%

Goodwin’s sister, Dendria Brunson, explained she had never seen Goodwin cry until
he was in the hospital following his surgeries. R. 58, lines 7-17. According to her, he did
not cry frequently in the hospital, but she would see tears fall .when she would wipe his face.
Tr. 58, lines 18-20. Goodwin “seemed tired, and he was ready to go home.” R. 58, line 22.

Goodwin’s younger brother, Desmonte Goodwin, visited with Goodwin in the
hospital. R. 59, lines 24-25; R. 60, lines 4-6. Goodwin repeatedly told him “everything will
be all right.” R. 60, lines 11-12. In conjuﬁction with explaining everything would be “all
right,” Goodwin told his little brother that he knew who shot him. R. 60, lines 20-22.
According to his little brother, Goodwin told him “Marvin” had shot him and the little
brother conveyed this to the police. R. 62, lines 1-4.

During the argument on the motion, the state noted Goodwin had “majorly,
invasive surgery, emergency surgery” and was “in critical condition” when he arrived on
April 26, 2011. R. 73, lines 21-24. Goodwin underw;nt “further exploratory surgery” on
April 27, 2011. R. 74, lines 5-6. Goodwin gave a statement to the police at 10:-12 a.m. on
April 29, 2011. R. 74, lines 15-17. The state noted Goodwin “had a breathing tube ... was

intubated” and the “breathing tube was removed ... on the morning of the 29" - - or late the

* As noted by defense counsel, the medical records contained no indication the deceased’s
medications were altered in order to permit the deceased to communicate with the
detective. R. 85, line 18 — R. 86, line 1.
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28" R. 74, lines 19722. Nonetheless,v Goodwin gave his statement after the tube was |
removed. R. 74, line 24 —R. 75, line 1.

The state’s summary of the medical records was that “the doctors believed that
surgery was successful, that.they were hopeful of a favorable prognosis.” R. 75, lines 2-7.
Further, the state contended the “doctors conveyéd to the family, hey you know, suréew
went as well as can be expected and we’re hopeful.” R. 75, lines 8-10. Nevertheless, the
state argued the “prognosis”'was “in a context of a gunshot wound to the abdomen and
majorly invasive surgery.” . R. 75, lines 11-14. Further, the state argued that Good§vin’s
dying days gfter_ the surgery and his statement to police was “immaterial” and that his
“actual medical condition” was “not the end of the discussion.” R. 76, lines 1-7. According
to the state, the issue was whether the “person subjectively [was] in fear of death” and “waé
that fear of death, of imminent death, a reasonable fear to have at that time.” R. 76, lines 9-
12. Acknowledging “things [] cut both ways,” the state argued Goodwin ‘fwas actually in
fear of imminent death and that fear was reasonable.” R. 76, lines 14-19.

The state argued the evidence “suggesting this fear of imminent death” was “the
medical records themselves,” the fact that the statement was made approximately forty-eight
hours after “major invasive surgery;” the surgery was to repair a gunshot woqnd, and that
the medical records “ech0¢ [d] the severity of the situation that he was under énd how he was
in fact still in the woods, so to speak, and in fact, possibly going to die.” R. 77, lines 3-21.
Next, the state pointed to the testimony of the officer that Goodwin could not use his hands
and the statement showing “how weak and scrawled his initials” were. R. 77, lines 22-25.
According to the state, Goodwin’s ;‘weal<ness and pain” could be heard in his voice on the

recording of his statement. R. 78, lines 3-4. Finally, the state argued the substantial
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evidence vof; Goodwin’s subjective fear of imr‘ninént» death was the testimony by the
grandfather of his conversations with Gbodwin. R.; 78, lines 9-12. The state claimed
Good\'%lin was “very upset that tha‘t.c.ouldvery well b.e‘his 'last ride with his granddad that he
was going to have.” R. 78, lines 22-24. The state argued that wés “a direct staterhent ...
suggestiﬁg 'ﬁe was fearful of ‘éleath.” _. R. ‘7‘8, lines 24-25. | Further, the state argued
Goodwin;s }a.polc-)giés to his grandfafher “fdr some of the decisions and some of the mistakes
he had made iin his life” were “suggestive of é fear of imminent death.” R. 79, lines 1-4.

The stéte claimed thé father’s testimony that Goodwin would “stare off into space”
was attributable to medication, but was “spme circumstantial evidence toWard a fear.” R.
79, lines 12-16. Further, the ,t‘estimony_that préviously, Goodwin was not ‘;the kind of
. tquéhy—feely guy [who] would Walk’ around holding people’s hand” but when he was “in the
hospital, he almost coﬁétantly wanted :lsomAeone-’s hand to hold” was “circumstantial
evidence of the degree of fear that he was under.” R. 79, lines‘ 17-21. Further, the state
pointed to the tesﬁmony of Goqdwin’s' sister 'that Goodwin cried and attempted to hide his
crying from his family. R. 79, lli.nesl 22-:25 . The state cohcedeci theré were “some signs of
- hope.” R. 80, line 8. However, the state argued that “being hopefui of recovery and fearful
of immiﬁent death are not mutuaily equusive proposiﬁons for someone in this kind of
situation.” R. 80, lines 10-13. The state argued it Woﬁld be “very natural for someone in
this kiﬁd of situation [to] have ebbs aﬁd flows and fear death - - you kndw, hé.ve a persistent
fear of death while remaining somewhat hopeful of recovery.” R. 80, lines 13-16.
Accord%ng to the state, thei evidence was “mixed” on thié issue, but what went “to the heart

of it” was the conversation between Goodwin and his grandfather. R. 80, lines 17-25.
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According. to defensecounsel, dying .d‘ecla‘rations are exceptions to the rule against
hearsay “because a person who eelieves that they’te about to meet their maker wouldn’t lie”
and woulci desire a clear cor.lscience.. R.. 81, lines 11-18. Defense counsel explained the first
cendition.that ﬁaust be met in order to find a statement is a dying declaration is that the
declarant “actually be in irﬁmiﬁent dahgerv of death.” R. 82, lines 1-21. Second, the
declarant must be aware of imminent death and be without any hope at ‘1ife. R; 83, lines 8-
10. Defense counsel ﬁoted the state’s concession “there was a mixture of hope and fear,”
and argued that “if hope exists, then the statement does not come in.” R. 83, lines 10-13.

Defense counsel noted the absence of repeated qﬁes_tioning by Goodwin of his health
status. R. 84, lines 7-13.. Importantly, defense counsel explained t-hé.lt while the condition of
Goodwin was relevant, the most relevant aspeet of this factor was »his condition when he
made the statement. R. 84, lines 14-22.

According to defense counsel, there was no “sacrosanct moment” When Goodwin
gave his statement to the detective. R. '84, line 23 — R. 85, line 4. Instead,'GoodWin was
“lucid and alert,” was “recuperating from his injﬁry,” had the ability to correct mistakes in
his conversation with the detective. R. 85, lines 10-17.

Defense counsel noted the sister’s testimony Goodwin was(tired and wanted to go
home, and argued this “clearly” indicated “he had hope that he Wes going to go home.” R.
86, lines 2-5. Similmly, the younger brother testified Goodwin told him everything would
be all righ{, which evidenced h15 hope that he would get better and go home. R. 86, lines 5-
. : , :

Defense counsel ceuntered the st‘ate’s argument tilat the doctors telling the family

that “things could go bad” by explaining that-such a prognosis was not a suggestion
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- Goodwin as in imminent danger of death at the tiﬁie he gave the statement — it was a meré
possibility. R. 86, lines 9-17.

Regarding the grandfather’s testimor'ly,vdefense counsel noted.'the record Was unclear
whén those stateﬁsnts were mads and that an apology for past conduct showed “hope to
change in the future.” R. 86, lines 18-24.

‘In respoﬁse ‘to defense counsel’s argﬁment, the prosecutor explained he had
“received a note from fhe family” and “their inter_pretaﬁon of his statement, ‘I’m ready to go
home was, I’'m ready to péss; I’m ready to pass oh to Heaven.’; R. 99, lines 13-18.

When the parties ré-convened on Decémber 10, 2013, th‘e. judge .found “after
reviewing the medical recorgls, fhe information about the efctﬁbation of the victim énd his
health status at the time 6f him lookir}g at the six-pack,” the statement was not s dying
declaratioﬁ within Rule 8()4(b)(2), SCRE R. 164, lines 7-12. The judge noted Goodwin
expressed to his sister that he was tired and ready‘-to go home. R. 104, lines 14-15 .v He was
ambulatory later that day or the next day. Ruling Tr. 3, lines 17-18. He was “screened for a

physical therapy session and everyone thought he was getting better.” R. 104, lines 18-19.

The judge distinguished the‘instarllt facts from State v. McHoney, 344 S.C. 85, 93,

544 S.E.2d 30, 33 (2001), where the “victim ... nevef regained consciousness after she

made her declaration. Hér throat was cut. ... [She] shook her head and thought she was

going to dieAat the time.”. R 104, line 20 — Ruling Tr. 4, line 3. _Thus, the judge held the
hearsay eXception of 804(b)(ﬁ),' SCRE did not apply. R. 105, lines 4-5; R. 106, lines 15-16.

| According to the judge, it was ﬁot the intent of the exception to deal with someone

in the health condition that Goodwin was in. Along those lines, she noted it was a not a
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“spontaneous declaration,” but occurred when an officer went into his hospital room-with a
simultaneous photographic line-up. R. 106, lines 17-22.

On August 18, 2014, Judge McDonald issued her formal written order resolving the
issue in the case. R. 135. | Judge McDonald concluded there was “no doubt” Goodwin “was
in serious condition” at the time of his statements, the medical records showed he was
improving and not in imminent danger of death at the_ time the statements were made. R.

513

137 - 138. Per the medical records, on the day of the statements, Goodwin was “‘adequate
on the floor, transferred out of STICU, was making strides with physical'_ therapy, and
ambulating in the hall.””. R. 138. Goodwin received a physical therapy consult on April 29
and began therapy on April 30 tolerating between five and fifteen minutes of uninterrupted
exercise. R. 138.  Further, Goodwin’s death on May 4 “was listed as sudden and
unexpected.” R. 138.

Additionally, Judge McDonald found neither the medical records nor the other
evidence in the case demonstrated Goodwin was aware of imminent death when he gave the
statements to the police.- R. 138. In fact, the evidence showed Goodwin’s condition was
improving. R. 138. The judge found evidence Goodwin “was planning on seeking revenge
against his assailémt” and such evidence was “inconsistent with both an awareness of
imminent death as well as one who has given up all hope of survival.” R. 138.

Discussion
Standard of Review

“The circuit court primarily decides whether these conditions exist and its ruling will

not be disturbed unless clearly incorrect and prejudiciél.” State v. Smalls, 87 S.C. 550, 70

S.E. 300 (1911); see also State v. Bethea, 241 S.C. 16, 23, 126 S.E.2d 846, 849 (1962).
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“Primarily the circuit ju_dgedecides whether these conditions [for a dying declaration] have
been met, and [the appellate court] will not.interfere with his ruling- except when clearly
convinced that he reached an incoﬁect conclusion prejudicial to the accuéed.” State v.
Franklin, 80 S.C. 332, 332, 60 S.E. 953, 954 (1908). “Affirmance is‘required When ... the
conclusion of the trial judge is a re/asonable inference from the evidence.” Bethea, 241 S.C.
at24, 126 S.E.2d at 850.- | |

Dying Declaration-S' — Common Law thfough the Rules of Evidence

Under the common law, the conditions authorizing the admission of dying
declarations were (1) the imminence of death of the deceased; (2) that deceased was without

hope of recovery; (3) that the circumstances of the death were the subject of the declaration.

State v. Smélls, 87 S.C. 550, 550, 70»S.E. 300, 301 (1911); see also State v. Johnson, 26
S.C. 152, ]52, 1 S.E. 516, 510 (1887)(explaining the rules for dying declarétions are “well
settled” requiring (1) the death be imminent at the time the vd.eclarati'ons are made, (2) that
the declarant *“be 50 fuliy aware of imminent death as to be without any hope of life,” and
(3) the subjeét of the declaration must be the imminent death and circumstances of the
death); State v. Long, 93 S.C. 502, 77 S.E. 61 (1912); State v. Hall, 134 S.C. 361, 133 S.E.
24 (1926)(explaining that the death of the deceased must be imminént at the time of the
declaratioﬁs). |

The common law permitted the introduction of dying declarations due to their
inherent reliabilit}-I in light éf the declarant being so fully aware of his imminent death as to
be without any hopé of life. State V..Quick, 49 S.C.L. (15 Rich.) 342 (Ct. App. 1868).
“This condition of the person is considered as constituting as strong a guarantee,for the truth

of the declaration, as an oath is of ordinary testimbny.' There must be few that would be
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willing to pass immediately into the presence of that Almighty Judge, whose eye penetrates
all disguise, with a lie upon his lips.” Id. A dying declaration is admissible because it
occurs “when a party is at the. point of death, and is conscious of it — when every hope of this

world is gone, and every motive to falsehood is silenced by the most powerful

considerations to speak the truth.” State v. Belcher, 13 S.C. 459, 463'(1880).

“The principle on which death bed declarations are admitted is that of necessity."’

State v. Ferguson, 20 S.C.L. (2 Hill) 619, 624 (1835). “No one who has a proper sense of
religion or who believes in a future state of rewards and punishments, weﬁld willingly incur
the guilt of falsehood, who had before him the immediate prospect of a final account for the
deeds done in the body, when every word, thought and deed of evil, must rise up for his
condemnation."_’ Id. In order to introdﬁee statements by the deceased as dying declarations,
the proponent must present evidence “that the‘deceased was in extremis, and that he himself
was consciotls of his approaching death.” Id. This evidence may be produced from the
convereation of the deceased “or from other circumstances indicating such a state of mind.”
Id.

In B_e_lm, 13 S.C. at 463, the Court held statements of a'wife to her doctor that her
husband, the defe,.rvldant,’ caused her injuries did “not come within the definition of dying
declarations.” The Court explained the wife “was afflicted with a lingering dieease” and did
not die until nearly three months after her statement to the doctor. Id.- According to the-
Court, the wife’s staterrtent was net made knowing her death'vsv/as imminent where wife
stated “she thought at the time the violence was inflicted that ‘she would then die,” but she

did not say that, at the time she made the statement, she considered herself in the very

presence of death — soon to occur.” Id.
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In Johnson, 26 S.C. at 152, 1 S.E. at 510, the deceased was shot on September 20,
1886. The following day, the deceased gave a statement concerning the circumstances of
his injury to a witness, who later testified the deceased was “‘lying on a bed in his house in a
weak condition,’” was ““in a very low condiﬁon,’” and “did not sign the declaration because
he was unable to do so.” Id. at 152, 1 S.E. at 510-511. The witness asked the deceased if he
thought he would get well or die and the witness responded that he did not know, but he did
not think he would ever get well. Id. at 152, 1 S.E. at 511. Thereafter, the deceased gave
the witness an account of how he received the fatal wound. Id. The Court held “this
question and answer were quite sufficient to show that the deceased had no hope of recovery
at the time.” Id. Additionally, the Court noted the circumstances surrounding the
declaration demonstrated the deceased was full conscious of his impending death:

Here was a man lying on his bed “in a very low condition,” suffering from a

wound inflicted with a deadly weapon, in close conflict, which very speedily

proved to be mortal, with the film of death then probably spreading over his

eyes, as shown by his inability to see ... and with the numbness of death then

probably creeping up his extremities. ... When it is remembered that not a

word was said, either by the deceased or by the doctor, or any one else,

indicating that there was any hope for the recovery of deceased, and

considering the very low condition in which the deceased was, of which he
was manifestly conscious.

The Court explained that to show a dying declaration is made under a belief of a
speedily impending death, it is-not necessary to show “any set form of words.” Id. at 152, 1
S.E. at 511-512. Rather, “the court mu‘st draw a rationéll conclusion from all that was said,
_taken in connection with such surfounding cirqumstances as must have been known to the
declarant, as to whether or not the declarant was in such a condition of mind as would render

his declarations competent.” Id. at 152, 1 S.E. at 512.
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In State v. Bahister, 35 S.C. 290, 290, 14 S.E. 678, 680 (1892), the deceased was
shot on a Thursday afternoon and died the following Monday morning. Id. On the evening
he was shot, the deceased told a witness that his brother, the defendant, had shot him. Id. at
290, 14 S.E. at 681. Additionally, the witness claimed the deceaéed said “*he would be

999

obliged to die; that he was going to die, and was obliged to die’” and “‘he could not get
well.”” Id. However, the.defendant called a witness who testified that on the third day after
he was shot, the deceased said he was better and thought he would get well. Id. Other
witnesses also testified to not hearing the deceaséd “express any apprehensions of dying.”
N :

The ddctor who examined deceased told hirﬁ that “the ball ha[d] entered [his] br;cxin”
and could not be located. Id. The doctor advised h1m ihat some people recovered from head
wounds, but there were none on record “where a foreign bédy was imbedded in the brain.”
Id. The deceased never shared with the doctor whether he thought he was going to die or
recover. Id. However, the doctor stated the deceased understood his death “would probably
result from the wound.” Id. |

The Supreme Court affirmed the trial judge’s finding that the statements were
admissible as dying declarations. Id. The Court was .-persuaded “the expression of the
deceased, that he was ‘obliged to dié,’ made after the examination of the physician, which
informed him of the fact that the bullet was lodged in his brain, was abundantly sufficient to
show that deceased had lost all hope of recovery.” Id.

However, the Supreme Court also affirmed the trial judge’s ruling that other
statements by the deceased were not admiss'ible as dying declarations. A witness claimed

that on the Sunday before the deceased died, he told her someone other than the defendant
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~ had shot him. Id. However, the deceased thought he was getting better on the day of this
statement. Q "The Court held the deceased’s statements were not a dying declaration
because “the deceased was not then in the conditidn_ of mind required by the rule as he then
thought he was gettlng better.” Id. |

- In State v. Ja,qgers 58 S.C. 41, 41, 36 S.E. 434, 435 (1900) the deceased was shot

on the morning of October 3, 1899 between 9:00 a.m. and 10:00 a.m. A witness found the
deceased between ten and ﬁfteen minutes after the shooting. Id. The deceased said he was
“shot bad” and “did not expect to live.” Ld_ Around 3:00 p.m. and 4:00 p.m., the sheriff and
the magistrate met with the deceased, who was_ “sleeping under the influence of opiates..”
1d. The magistrate shook the deceased awake and took a statement regarding the
circumstances of the shooting. Id. A-lthdugh the magistrate told the deceased he might die,
the deceased made no indication of his belief regarding his death. & According to the
magistrate, the deceased was under tiie influence of merphine at the time, did not manifest
any concern about himself, and “seemed to be perfectly easy.” Id. Another Witness clairned
that between 9:00 p.m. -and 10:00 p.m. on the day of the shootiné, the: deceased expressed
“no hope of himself.” Q The deceased died the following day at noon. &

" The Court found nlol evidence “to show that the deceased, at mthe tin_ie'he made the
declarations in question, was so fully awarethat his death. Was imminent as to have lost all
hope of recovery.”~ Id. In fact, the Court held “the testimony rather tends to show the
contrary.” 1d. The Court pointed to the fact that'the deceased was sleeping quietly, and
when awakened, sat up in bed and drank a glass of rnilk, Id. Aecqrding to the Court, the
deceased “certainly said nothing and ;did nothing tending to show tnat he was conscious of

impending death.” 1d. Even when the magistrate told the deceased that he might die, “the

23



deceased expressed nb appreherision, and in.no way indicated that he was uneasy about his.
condition.” Id. "fhe Court explained that _“While it may be true that, under the ’excitement of
the moment” of being shot., the deceased fnay have ‘thought he vvvas. going to die, it did “ﬁot
at all fbllow that he still entertained those same apprehensions” ée’veral hours later when he
was resting “perfectly easy.” Q B »

In Franklin, 80 S.C. at 332, 60 S.E. at 955, the Court found the deceased’s dying
declarations admi_ssible Where.two _witnesses’ 'festiﬁed the deceased indicated “he was fatally
shot,” “was in a bad fix,” and “was-in a dying> condition.” Not only did the deceased refer to
his wound as a “death shot,” but he removed his watéh'.a;nd handed it to someone nothing he
would “have no furthef Iu‘se for it.” 1d. ” |

In State v. Hall, 127 S.C. 256, 256, 120 S.E. 849, 850 (1924), the Court held “[t]he
evidence that the deceased had given up all hobe of life was not clear énough to allow the
introduction” of a statement as a dying declaration. The deceased lived about a month after
sustaining a fatal injury. Id. He made‘.a statement to a witness “about three days before he
died.” Id. The Witﬁess testified the deceased said he “had to die” ahd “he éould not live.”
Id. “The deceased had been very ill and thought that he would die nearly a moﬂth before.”
Id. However, he'recovered, but had a relapse. Id. The Court found “no iﬁtimatidn that Thé
deceésed expected immediate death. The death he expected was death from disease, and not
the imrhediate dea;[h froxh a mortal wound.” lci 'The Court held the deceased’s statement to
the witness did “not indicate that the deceased had a.ba_ndoned all hope of recovery, but
simply that at the time he thought that he would die.” Id. “There [wés] no evidehce that at

the time the dying declaration was written down the deceased had abandoned hope.” Id. |
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In State v. Hall, 134 S.C. 361, 361, 133 S.E. 24, 25 (1926), the defendant and the
deceased fought between 8 and 9 o’clock at night. 'The deceased was found early the next
morning “helpless, badly beaten up, and bleeding from a wound in his head.” Id. He was
carried to his home and put to bed. Id. That morning, he told his wife and daughter that the
defendant had beaten and robbed him. Id. Although he developed pneumonia, he
“recovered sufficiently to sit up around the house.” Id. However, he suffered a relapse, and
died thirty-three days after the fight with the défendant. Id.

At the defendant’s trial, the prosecution sougﬁt to admit The deceased’s statement to
his wife and daughter as a “dying declaration.” Id. The wife and daughter claimed The
deceased told them he was dying and had no hope at the time of the declaration. Id.
Further, the two claimed the decéased was invagony every day until he died. Id. A doctor
examined The deceased five or six days after the fight. Id. He claimed the deceased was in
“very critical condition” and was “suffering from pneumonia.” Id. According to the doctor,
the deceased was “in imminent peril of death at that time.” Id. Additionally, the doctor
testified the deceased’s “condition was extremely critical from the moment, from the time of
the trauma, the time of the assault, up until the time of his actual death; he was at all times in
extreme danger.” Id.

The Supreme Court held the testimony by mother, daughter, .and doctor established
the necessary foundation for finding the deceased’s statements to be dying declaratibns. Id.
at 361, 133 S.E. at 26. The Court was_not. persuaded that the “length of timé intervening
between the assault and the death render[ed] the declaration iﬁadmissible.” Id. The Court

explained that it is “not the rapid succession of death ... that renders the testimony
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admissible”; instead, “[i]t is the impression of almost immediate dissolution” that must be

present. Id. |

In State v. Davis, ‘1.38 S.C. 532, 532, 137 S.E. 139, -l 46 (1927), the Court
emphasized the importance of a declarant making the statement, subsequently offered as a
dying declaratién, in extremis, and fully conscious of his impending dissolution. According
to the Court, “it is not alone sufficient that the declarant believe that he is about to die; to be
admissible under the dying declarations rule, his dying déclarations must have been made
while he was in extremis. And even though the declarant was in extremis, his declarations
are not admissible unless they were made by him while he was under a sense of impending |
death.” [d. (internal qﬁotation omitted). In other words, “[t]o render his declarations
admissible, the declarant must not only believe that he is about to die, but must be without
hope or expectation of recovery.” Id. (internal quotation omitted). “[I]f the deceased had
the slightest hope of recovery, when the declarations were made, they were inadmissible.”
Id. (internal quotation omitted). |

The Court held that .statements by the deceased to a doctér while being taken from
his home to a hospital in Columbia after the shooting were not dying declarations because
there was no evidence the declarant had abandoned all hope of recovery. Id. The deceased
told the doctor he did not believe he was going to make it. Id. The Court noted that what the
deceased meant by those words was unknown, but the doctor interpréted them to mean the
deceased did not believe he would get well. Id. As a result, the doctor encouraged him to
think he would recover, but the success of the encouragement was unknown. Id.
Nevertheless, the Court held it did “not appear from the language used that he had

abandoned all hope of recovery.” Id. “While he was uneasy and anxious about his
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condition, he had not gi\‘/en u.n éll hope of life.” Q Therefore, the declarant’s statements to
the doctor should not -haye been admitted. Id. |

Although maﬁ§ of tne concepts contained within the Rul_eé had beén adopted by the
Supreme Court througH case law, vSou-th Carolina forrnaily adopted the South Carolina Rules
of Evidence effective September 3, 1995. Just as the common law did, the 'Rules of
Evidence prohibited the introduction of hearsay: “Héarsay is not vadmissible.” Rule 802,
SCRE. “‘Hear'sa&’ ié a statement, othér tnan_ one made By: the denlarant while testifying at
" the trial or héaring, off_ered in évidence to prove» the trutn vof the maner aésened.” Rule
801(c), SCRE. |

Additionally, the Rules of Evidence “codified” the common law exception to
hearsay for dying declarations. When the declarant is unavailable as a witness, hearsay may
be admissible “[i]n a prosecution for homicide” when the proffered statement was “made by
a declarant while beljeving that the declarant’s deaﬁ1 was imminent, cnnnennng the cause or
circumstances of what the declarant believed to be impending death.” Rule 804(b)(2), .
SCRE. As exnlainéd by the‘drafte,r’.s note, the Rule altered the common law regarding
“dying declarations” by “broaden['ing] the admissibility of dying declarations §by making
them admissible in civil ‘cases” and “relax[ing]” the “rigid fequirement ‘that the ‘declarant
must actually have died’f except in homicide prosecutions. Rule 804 note, SCRE.5

The only published case in South Carolina examining “dying declarations” since the

adoption of the Rules of Evidence is State v. McHoney, 344 S.C. 85, 93, 544 S.E.2d 30, 33

(2001). Contrary to the state’s assertion at trial, which was not argued on appeal, the Court

> In Sligh v. Newberry Elec. Co-Op., 216 S.C. 401, 419, 58 S.E.2d 675, 683 (1950), the.
Supreme Court explained that under the common law a dying declaratlon was only -
admitted in cases of criminal homicide. C
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did not alter the requirements for a dying declaration. Rather, the Court affirmed its reliance
on the common law to interpret the Rule. This is not surprising in light of the note to the
Rule explaining the Rule had not cha.ngpd the common law except in two very narrow
respects. In fact, the Court cited to State v. Hall, 134 S.C. 361, 133 S.E. 24 (1926) to |
support its conclusion that the focus of the analysis is on the declarant’s state of mind when
the statement is made, not on the eventual outcome of the declarant’s injuries. McHoney,
344 S.C. at 93, 544 S.E.2d at 34. Thus, it is clear, the adoption of the Rules of Evidence as
it concerned dying declarations, did not alter the landscape created by centurieé of common
law.

In McHoney, 344 S.C. at 93, 544 S.E.2d at 33, the Court explained that “[a]
declarant does not have to express, in direct terms, his awareness of his condition for his
statement to be admissible as a dying declaration.” “The necessary state of mind can be
inferred from the facts and circumstances surrounding the declaration.” Id. Circumstances
considered by a court include “[r]epeated questioning by the declarant concerning whether
he is going to live, a less than reassuring answer, the nature of the wound, and the
declarant’s critical condition.” Id. “The focus is on 'the declarant’s state of mind when the
statement is made, not on the eventual outcome of the declarant’s injuries.” Id. at 93, 544
- S.E.2d at 34. Ultimately, the Court held a victim’s statement regarding her attacker were a
dying declaration despite the victim dying two weeks after her injury because she shook her
head when told she would be fine and never regained consciousness after she made the
declaration. Id. at 94, 544 S.E.2d at 34.

Imminent Death at the Time the Declaration is Made
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,The; state argues that “actrlal irnmirlehce of death is not the 'd‘eterrrrining factor”
under the Rule “Where the.lerrgthv of time to death is immaterial.” IBOA.'at 21. This
proposition runs direptly counter to genturies ‘of case law concerning dyirrg‘declarations.' In
fact, our Courta maintain the length of rime Between- the statement and death remains a
“factor to be considerevd.” McHoney, 344 S.C; at 94, 544 S.E.2d at 34. Although the victim
died tWo weeks after her injury, the victim, whose throat 'Was slashed, expressed her concern
that she would die by shaking her{héad when told .s.hve would die and never regained
consciousness after making the declaration. Id. The evidence was clear that death was
immirlent. Id. |

In the .instant matter, death was nor imminent at the time of rhe police interview.

The shooting occurre&_ during the early morning hours of April 26, 2011. The police
interview occurred on April-2v9, 201 r, after G’oo‘dwin ﬁnderwerit two suc’cessful surgeries on
April 26, 2011 and April 27, and one day after, the breathing tube was removed. R.339;R.
555. Goodwin’s medical condition srgniﬁcantly improved during April 28 and on Aprilv 29
as shown by tha medical records explaining he was iambulatory, starting -phslsilcal therapy,
able to get oat of bed and sit in a chair, and allowed to get out of bed whenever he wanted.

F rtlly Aware of Immrnent Death & Witfrout Hope of Life

On appeal, the state argued Goodwin expressed hrs beliéf in his in irhperlding death
through his contact with his grandfa‘rher and.expressions to him of regret that he would no
| longer.be taking rides with him. IBOA at 18. The grandfather interpreted the statements of
regret to mean GoodWin was not going to make it. IBOA at 18-19. The state also argued
the multiple far:ts in the. medical records supported- the graridfather;sz irrterpretation,

irrcluding Goodwin dying five days after the statement, being intubated, undergoing two
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surgeries, having a genefalized weakened condition, and using pain medicine. IBOA at'19.
Although the state admitted Goodwin was “placed in a chair bed” on the date of his
statement and engaged in physical therapy, the state discounted this evidence as indicative
of Goodwin’s improving condition. IBOA at 19. A careful examination of the record
reveals the judge’s ruling on this point is not clearly incorrect or prejudicial.

The grandfather could provide no date for his conversation with Goodwin regarding
his regret concerning no longer being able to take rides with him. In fact, the grandfather’s
best guess was the éonversation took place close in time to the surgery, which would have
been two or three days‘ prior to the police interview. The rheaning of the conversation was
open to multiple interpretations. First, Goodwin may have worried that his grandfather
would not have wanted to ride with him if the shooting incident revealed negative character
traits, as suggested by Goodwin’s apologies for his past deéisions and conduct. Second,
Goodwin may have feared retribution from his assailant and would have to leave the area in
fear. Goodwin’s fear 6f his assailant was expressed clearly and unequivocally by his father,
who testified Goodwin was afraid of the assailant. Third, Goodwin may have feared that his
physical condition would not allow him to ride in a regular car or he would require
assistance to ride in a car. The lack of evidence in the record regarding when the
conversation between the grandfather and Goodwin occurred coupled with the equivocal
nature of the conversation failed to carry the state’s burden. , |

According to Goodwin’s ‘sister, Goodwin “seemed tiréd, and he was ready to go
home.” R. 58, line 22. Goodwin repeatedly told his younger brother that “everything will
be all right.” R. 60, lines 11-12. These two indicate Goodwin expected to recover from his

injuries. During the arguments on the state argued, pursuant to a note from the family, that
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“ready to go home” meant ready to die. However, this was not evidence before the court as
it was received solely during arguments. Further, the statement was open to interpretation,
and the most obvious interpretation was that Goodwin was ready to go to his physical home,
not his heavenly home.

Additionally, the medical records support the trial judge’s finding that Goodwin was
not so fully aware of his impending death to be without hope of life. When Goodwin was
transported by EMS, he was alert and oriented. R. 208; R. 568. He underwent a successful
surgery on April 26, 201 1; followed by a second successful surgery on April 27, 2011. By
all accounts, he was tolerating all treatment well and his condition was improving
significantly. R. 140 - 141; R. 202; R. 208; R. 239; R. 516 - 521. Two days before the
police interview, the mediQal team discussed extubation due to the decedent’s improving
condition. R.273. A full twenty-four hours before the police interview, the medical team
arrived at Goodwin’s bedside for his extubation that day, a clear sign that his medical
condition had improved significantly. R.339;R. 555.

Thereafter, he “improved and had begun ambulation and physical therapy.” R. 141;
R. 208. On the very day of the police interview, he was transferred. from the ICU to a room.
R. 208; R. 210. He was clearly. in a much improved condition on the date of the police
interview because he was “up and out of bed-to-chair.” R. 210. According to the records,
he was calm and stable just two hours before the police interview. R. 351; R. 355. A short
time after the officer left, Goodwin was sitting “up. in [a] chair” and did not return to bed for
several hours. R. 356 - 357. Goociwin reported no numbness or tingling that day and the
doctor ordered for him to receive physical therapy. In fact, his condition-had improved so

much, the doctor allowed him to get out of bed at his liberty. R. 617; R. 367; R. 369."
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Concerning Appellant’s emotional state, the nurses’ notes demonstrate a change in
his demeanor. The notes indicated Goodwin was emotional on April 26 and April 27.
However, the notes did not list “emotional” on April 28 or April 29, the date of the police
interview. R. 543 - 544. Even the detective who conducted the interview described
Goodwin as “recuperating from his injury” at the time of ‘the statement. Court’s Exhibit #3.
He described Goodwin as lucid and alert, and did not describe him as emotional or without
hope. R. 19, lines 23-24.

Very telling of Goodwin’s mental state was his initial unwillingness to cooperate
‘with the police. As explained' 'by the detective, Goodwi_n expressed his hesitancy in
cooperating because individuals who lived in the éommunity did not want to be identified as

| individuals who cooperated with the police — snitches. R. 10, line 16 —R. 11, line 5. A fear
of retribution or concern about one’s reputation in the community as a snitch or rat would
hardly Be the concerns of a man lying on what he perceived fo be his deathbed. The very
purpose supporting the introduction of dying declarations is that a person believing death to
be imminent would not die with a lie upon his lips. It was not Goodwin’s fear of death that
convinced him to cooperate with the police; rather, it was the detective’s statements that he
was lucky to be alive and the police needed his assistance in apprehending the culprit.

After the hearing, the state admitted Goodwin had a “favorable prognosis” and the
doctors were “hopeful.” R. 2-10. Further, the state admitted the evidence “cut both ways.”
The state conceded the evidence showed there were “some signs of hope.” R. 80, line 8.
However, the state’s argument was fhat “being hopeful of .recovery and fearful of imminent
death are not mutually exclusive pfopositions for someone in this kind of situation.” R. 80,

lines 10-13. The state argued it would be “very natural for someone in this kind of situation
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[to] have ebbs and flows and fear death - - you know, have a persistent fear of death while
remaining somewhat hopefu1 of recovery.” R. 80, lines 13-16. Accorcﬁng io the state, the
evidence Waé “mixed” oﬁ this issue. R. 80, lines 17—25.

The state faults the trial judge for explaining that “evidence presented a;t the pre.-trial
hearing suggested that the victim was planning on seeking revenge égainst his assailant.
This is inconsistent with both an awareness of imminent death as well as one who has givevn
up all hope of survival. Ex. A, 464.” IBOA at 5. According to the state, there was no
evidence at the hearing to support this finding of revenge, and that the judge’s citation did
not concern a revenge plan. IBOA at 5. While the state is correct that the judgé cited to the
chaplain records, the state is incorrect that the record contained no evidence to support a
finding of revenge.

Goodwin’s brother testified Goodwin told him everything would be “all right” and
that he knew who shot him. R. 60, lines 11-22. Further, Goodwin’s father testified
Goodwin feared his assailant because he had a bad reputation in the communfty. R. 54,
lines 10-22. Finally, Goodwin was not inclined to cooperate with the policé initially. R. 10,
line 16 — R. 11, line 12. Although the chaplain’s records do not directly support the judge’s
inference that Goodwin sought revenge, the chaplain’s records do show Goodwin never
sought the services of the chaplain. R. 616. Although Goodwin’s family met with fhe
chaplain on the day of his arrival to the hospital and expressed they were “hopeful,”
Goodwin never sought the services of the chaplain. R. 616. Someone in fear of imminent
death, particularly someoneb who was religious as Goodwin appeared to be in light of his

family’s ‘initial contact with the chaplain, would likely seek out the chaplain to seek
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absolution and comfort before passing. These facts would permit the judge to infer that

Goodwin planned to seek revenge against his assailant.
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1L As an alternate sustaining oround, the statement made by the deceased to the police

inadmissible as a violation of the Confrontation Clause of the United States Constitution and

the South Carolina Consti‘_aition.
Relevant faéts |

Resﬁondent inc’ofpora_tes by reference the discussion of réleyant facts presénted in
Issue I, supra. In addition to moving to exélude the deceased’s‘ statement to police as not
falling within the hearsay excéption of a d&ing declaratiop, Respondent moved to exclude
the statements as Violatiﬁg his right to confront his aCcuséfs under the Sixth Amendment’s
Confrontation C_lauée. R. 119. Further, Respondent moved to exclude the statements as
violating the‘So-uth Carolina Cohsﬁ_tﬁtion. R. 119(ci;[iné Sté'te V.V'Green, 269 ‘S.C. 657, 239
S.E.2d 485 (1977); S.C. Const. art. I, § 14).

Duripg the pre-trial hearing, Fleﬁing testified that his documentatioﬁ in a case,
whjch was pa"rt“_of the.investigatiof;, would be used by the prosecutor to prosecute the case.
R. 23, lines 22-25. Fler'riing testified that the purpose of coﬁducting a photographic line-up
is to get information to make an arrest with the ultimqte géél of prosecuting the case. R. 24,
line 23 — R. 25, line 3; R.‘25., line 17 — R. 26, line 2. Fleming'aléo explainéd, on re-direct

- examination, tI-lati he Wanted a 'stétefnent from Goodwin because he wanted to take a
dangerous person off the street and catch the person who committed the crime. R. 43, lines
2-8. Fleming was motivated' by a public safety compohent inherent in iﬁvestigating crimes
and apprehenciing criminals. R. 43, lines 13-16.

Respondent argued Goodwin’s statéﬁeﬁts to police were testimonial and

- Respondent had not had a prior opioortunity to ‘f'Cross-exémine Goodwin. R. 120. Further,

Respondent argued the primary purpose for the police eliciting the statements from
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Goodwin, iﬁcluding the photographic line-up, was not to enable poﬁce assistance to meet an
. ongoing emergendy. R. 124. Finally, Responde‘htb argued that if the trial court determined |
Goodwin’s statements weré_ dying declarations, the stétements should- still. be excluded
because dying declarations were ﬁot an ekception to the Confrontatioﬁ Clause. R. 126.
Aécording to the state; he had an “uphilllbattle” to ‘sth Goodwin’s statements did
not violate the Confrontation Clause. .R. 71, lines‘ 18-19. The s’;ate conceded this was “a

fairly formal statement,” but stated, “there is an argument to be made that this is

nontestimonial”‘ pursuant to Michiggn v. Bryant, desbite the fact that some faétor_s worked

_against his position. R. 72, lines 1-3. The state argued the Supreme Court’s standard
regarding what is testimonial and ‘v\‘Nhat is not. was “wishy-washy” and left “open the

poséibility that a gunman on the loose” \z;/as not an cméfgericy. R. 71, lines 7-12. The state

noted that Fleming “acknowiedged” he was gathering evidence “‘to late.r prosécute and get a

convictioﬁ,” but he also had a public-safety m(;tivation. R. 71, lines 12-15. '.Additionally,

the state érgued thét if Goodwin’As statements were dying declarati.ons," then the statements

were admissible because “Crawford V. Washingﬁ;n does not impact on dying declarations.”

R. 71, lines 2-5; R. 72, lines 5-20. '

The trial judge egplained that she did not “need to reach fhe Conﬁontatioh Clause

issue” in light of her decision that the statements Were not dying declarations. R. 105, lines
5-6. However, she noted that the statements were “certainly testimonial."’ R. 105, lines 10-

i 1. Further, the judge explained the statements did not oéCur under circumstances in which

the police were in “emergent situation where you have the first person dying in a back

'alley.” R. 105, lines 12-15. At this point, the state interjécted: “And I believe we conceded

that at the hearing, Your Honor.” R: 105, lines 16-17. Finally, the judge noted the split in
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authority regarding whether dying declarations Were excepted ffom the Confrontation
Clause. However, the judge made no ruling in this regard. R. 105, line 23 — R. 106, line 16.
Additionally, the judge’s written order did not address thé Confrbntation Clause. R. 135 -
139 |
Discussion

The Confrontation Clapse of the Sixth Amendment, as applied to the' stafes'_through

the Fourteenth Amendment, guarantees criminal defendants the right to confront and cross-

examine witnesses against them. Richardson v. Marsh, 481 US 200; 206 (1987), Pointér V.
Texas, 380 U.S. 400 (1967). The South Carolina Constitution also providesl.that “[a]ﬁy '
person charged with_én offense shall er;joy the right ... to be confronted with the witnesses
against him.” S.C. Const. art. I, § 14. ’ |

In Crawford v. Washington, 541 U.S. 36, 50-51 (2004), the United States Supreme

Court held that testimonial out-of-court statements are not admissible under the
Confrontation Clause unless the witness is unavailable and the defendant had a prior
opportunity to cross-examine the witness. Important to this case, the Court has held that

statements given to police during the course of the investigation are testimonial. Davis v.

Washington, 547 U.S. 813 (2006); see also State v. Stokes, 381 S.C. 390, 401, 673 S.E.2d
434, 439 (2009). “[I]nterrogations by law enforcement ofﬁcers fall squarely within [the]
class” of testimonial hearsay th_e. Confrontation Clause forbade. Crawford, 541 U.S. at 53.
“[T]he most important instaélnCe.s in which the Clause restricts the introduction of out-of-

court statements are those in which state actors are involved in a formal, out-of-court

interrogation of a witness to obtain evidence for trial.” Michigan v. Bryant, 562 U.S.

344, 358 (2011).
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In Davis, the United States Supreme Court sought to “determine more precisely
which police interrogations produce testimoﬁy” that is barred by the Confrontation Clause.
547 U.S. at 813. During the éall, the victim identified the defendant as her aﬁackgr. Id. The
victim did not testify at trial. Q at 819. The Davis Court ruled the 911 call was admissible.
1d. at 826-30. The Court stated, “A 911 call . . . and at least the initial connec't‘ion with a
911 call is ordinarily not designed primarily to establish or prove some past fact, but to |
describe current circumstances requiring police assistance.” Id. The Court noted an
important distinction between calls for emergency assistance and interrogations by the
operator about the facts of the incident. Q‘at 828-29. The Court stated, “This is not to
say that a conversation which begins as an interrogétion to determine the need for
emergency assistance cannot... evolve into testimonial statements once that purpose has
been achieved.” Id. at 828 (internal quotations and citations omitted). The Court noted
that after the operator told the victim to be quiet and “proceeded to pose a battery of
questions,” those statements could be construed as testimonial. Id. at 828-29. The Court
noted that trial courts “should redact or exclude the portions of any statement that have
become testimonial.” Id. at 829.

As explained by the Court, “[s]tatements are nontestimonial when made in the
course of police interrogation under circumstances objectively indicating theLt the primary
purpose of the interrogation is to enable police assi;%tance to meet an ongoing
- emergency.” Davis, 547 U.S. at 822. Conversely, statements “are testimonial when the
circumstances objectively indicate that there is no such ongoing émergency, and that the
primary purpose of the interrogation is to establish or prove past events potentially

relevant to later criminal prosecution.” Id. However, in Bryant, 562 U.S. at 358, the
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Supreme' Court explained “there may be other circumstances, aside from ongoing
emergencies, when a statement is not procured with a primary purpose of creating an out-~
of-court srlbstitute for trial testimony.” (emphasis in original). When a court makes “the
primary purpose detenninarion, standard rules of hearsay, designed to identify some
statements as reliable, will be relevant.” Id. at 358-359." According to the Court,
“[w]here no such brimary purpose exists, the admissibility of a statement is the concern
of state and federal rules of evidence, not the Confrontation Clause.” Id. at 359.

| In Bryant, the Court provided “additional clarification with regard to what Davis
meant by ‘the primary purpose of the interrogation is to enable police assistance to meet
an ongoing emergency.”” Id. (quoting Davis, 547 U.S. at 822). To make the
determination about the primary purpose, the reviewing court must “objectively evaluate
the éircumstances in which the encounter occurs and the statements and actions of the
parties.” Id. Two factors to consider are the location of the police encounter (ar or near
the scene of the crime versus at a police station) and 'the time of trre police ‘eAncounter
(during an ongoing emergency or afterwards). Id. at 360. Another relevant inquiry is
what purpose would reasonéble participants have had aé ascertained from the individuals’
staternents and actions andAthe circumstances in which_ the encounter occurred. Id.

“The existence of an ongoing emergency is relevant to determining the primary
purpr)se of the interrogation because an emergency focuses the iaarticipants on something
other than proving past events potentially relevant to later criminal r)rosecrrtron.” Id. at
361 (internal citations omitted). This is because “the prospect of fabrication in statements
given for the primary purpose of resolving that emergency is presumably significantly

diminished,” and “the Confrontation Clause does not require such statements to be
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subject to the crucible of cross-examinatioh.” Id. Like an excited utterance, “[a]n
ongoing emefgency has a similar effect éf focﬁsing ‘an indi\'/idual"s attention on
responding to the emergency.” Q

Examining whether- ah on-going emergency eiisted, the Court explained the
inquiry ié “highly context-dependent.” Q at 363.. According to the Court, the
examination must inciude whether the threat is to police and the public. Id. ‘f[T]he
duration and 'Iscope of an emérgency may depend in part bn the type. of weapon
‘employed.” Q at 364. Evén t}ié “medical condition of the.victim is important to the
primary pufpdse inquiry to the extént that it sheds light on 'the ability of the victim to
have any purpose at all in réspoﬁding to police questidns and on the likelihood that any
purpose formed would necessarily be a testimonial one.” Id. at 365. Additionally, the
“victim’s medipal state ... provides importaﬁt contéxt for ﬁrst responders to judge the ‘
existence and magnitude of a continuing threat to the victim, themselve.s,. and the public.”

However,‘ the Court was quick to ﬁote that fhe presence of these factors does not
: suggest “that an emergency is ongoing in ever}; plape or even just éurroundir;g the victim
for the entire time that the perpetr_étor of a violent crime is on the loose.” Id. The
evolution from statements to det.ermine the need for efnergency assistance to testimonial
statementg may QCCur if‘ “a declarant provides police with information that makes clear
that what appeared. to be aﬁ emergency is not or is no longer an einergency or that what
| appeared to be a public threat is actually a brivafe dispute. It could also occur if a
perpetrator is disarmed, surrenders, is apprehended, or ... flees with little prospect of

pbsing a threat to the public.” Id.
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Nevertheless, the existence of an' “ongoing emergency” is but one factor of
deteri‘mining the primary purpose of :the police encounter, which in turn, relates to the
testirilonial inquiry. Q at 366. rFormality must be considered as well as it “suggests the
abseilce of _an emergency arid therefore an increased likelihood that the purpose of the
' interrogation is to establish or prove lpast_ events potentially relevant to later criminal
prosecutions.” Id. at 366 (internal quotation omitted). |

“[Tlhe statements and aetions of both the‘ declarant and interrogators provide
objeetive evidence of the, prirhafy purpose of the interrogation.” Id. at 367. The Court
explained that if the police tell a victim to tell who committed the crime so that person
coulc;l be arrested and prosecuted, the victim’s identiﬁcatiori of the culprit “appears purely
' accusatory because by virtue of the phrasing ef the 'questioh, the victim necessarily has

prosecut_ion in mind when she answers.” Id. at 368.

t
t

; Condueting the analySis required by. the Supreme Court’s jurisprudence leads to
but one conclusion — Goodwin’s statements to Fleming were testimonial. The primary
purpose of the interrogation was to develop evidence to be used in the prosecation of the
suspect. Although the interrogation did not occur iri the police station, it occurred ih the
hospitai only becausé of Goodwin’s‘injuries. Further,‘it occurred three days after the
| assalilt, not imrnediately following the assault at the scene. ‘Fleming’s encounter with
. Goodwin was Verybformal, as conceded by the state at the hearing, because Fleming went
to the hospital with a photographic line-lip and poseci the speci’ﬁ-c question of who
'comrnitted the offense. In ‘fact, Fleming spent a considerable amount of time with

Goodwin to convince him to cooperate with the: investigation so that the police could

arrest, prosecute, convict, and imprison the culprit. The primary purpose of the encounter
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was to obtain testimonial enidence regarding past events to be used later for trial, not to
enable police assistance to meet an ongoing emergency. See Davis, 547 U.S. at 829
(holding a witness’s statements to law .enforcement regarding who assaulted her were
testimonial where there was no ongoing emergency, the officer questioned the witness in
.a separate room from her husband, the alleged culprit, about past events, and the
witness’s statements were memorialized in an affidavit).

- Respondent acknowledges the lingering question of whether a dying declaration is
an exception to the Confrontation Clause. See Bryant, 562, U.S. 351, n. 1 (declinging to

address whether the statements should have been admitted pursuant to the hearsay rules

where the issue was not before the Cqurt); Giles v. California, 554 U.S. 353, 358
(2008)(holding thét “forfeiture by wrongdoing” wés not an exception to the
Confrontation Clnuse because it was not established at the time of founding of the Bill of
Rights or in- American jurisprudence since that time, but noting “declarations made by a
spéaker who was both on the brink of dgath and aware that he was dying” were admitted
at common law even though they were uncdnfronted) Crawford, 541 U.S. at 56, n. 6
(expiaining the Court need not decide wnether the Sixth Amendment incorporates an
exception for testimonial dying declarations where the issue was unpreserved).

Further, Respondent acknowledges the courts that have addressed the question
have found an exception fqr dying declarations implicit within the Sixth Amendment.

See People v. Monterroso, 101 P.3d 956, 972 (Cal. 2004)(finding the Sixth Amendment

incorporates an exception for testimonial dying declarations); Wallace v. State, 836

N.E.Qd 985, 996 (Ind. Ct. App. 2005)(holding that “Crawford neither explicitly, nor

impliedly, signaled that the dying declaration exception to hearsay ran afoul of an
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accused right of confrontation under the Sixth Amendment”); State v. Martin, 695

N.W.2d 578, 585-586 (Minn. 2005)(declziring “the admission into evidence of a dying
declaration does not violate a defendant’s Sixth Aniendment right to confrontation within
the rheaning of Crawford because an exbeption for dying deciarations existed at common

law énd was not repudiated by the Sixth Amendment™); People v. Gilmore, 828 N.E.2d

293,3 303 (1ll. Ct. App. 2005)(holding dying declarations did not violate the Sixth
Améndment). ) |

One argument that the exception éxists 1s historical — that at the time of the
adoption of the Sixth Amendment, the Framers intended to include any exceptions at
comfnon law existing at the time. Michael J. Polelle, The Death of Dying Declarations in
a Po?st-Crawford'World, 71 Mo. L. Rev. 285 ét 289 (2006).° Another argument for the
excei)tion is one“ of nééessity. & at 305-306. Despite the number of ‘courts finding the
exception and permitting dying decla.rations,~ all admit the ihcongruence with the
admission of a dying declaration and the core of Crawford and the Sixth Amendment.
Adrréitting a dying declaration into evidence violates the basic concepts of the Sixth
Amendment’s right of confrontation and C;awford’é interpretation of that right.
Thefefore, if this Cdurt wefe to find Goodwin’s statements to be dying declarations,
which Respondent submits they were rot, then this Court should hold admissibn of the

statements violate the Sixth Amendment in light of their testimonial nature and the

¢ If the basis for admitting a dying declaration is the existence of the exception at the time
of the writing of the Sixth Amendment, then the state’s argument that the Rules of
Evidence have altered the common law requirements for a dying declaration must be
analyzed. If the state’s argument on this point is true, then dying declarations that satisfy
the Rules of Evidence, but do not satisfy the common law, should not be admitted as an
exception incorporated into the Sixth Amendment at the time of its drafting.
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incongruity of permitting the dying declaratié)n exception with the Confrontation Clause
jurisprudenc‘e.

Finally, if this Ciourt were to determine the statements were dying declarations
and thai the Sixth Amendment permitted the exception, then this Court should analyze
the South Carolina Constitution’s bestowment of the right to cbnfrontation. While
Respondent is unaware of any case interpréting the state constitutional right differently

than the federal constitution, there is no barrier to the state constitution affording greater

rights. See State v. Counts, 413 S.C. 153, 167, 776 S.E.2d 59, 67 (2015)(finding greater

privacy protections within the state consﬁtution); State v. Forrester, 343 S.C. 637, 645,

541 S.E.2d 837, 841 (2001)(explaining the state constitution affords greater protections

than the federal constitution).
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CONCLUSION

: Respondent respeé(t)fully requests this Court affirm fhc trial judge’s order excluding

the deceased’s statements. . .-

L | Respectfully submitted,

Sustin b. Q/W

Susan B. Hackett
- Appellate Defender

3 | ~ ATTORNEY FOR RESPONDENT.

This;26th day of January, 2016.
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