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. STATEMENT OF THE CASE

This claim arises out of an alleged accident on May 22, 2013. On that date,
Claimant cont¢nds he was momentarily shocked by a rotisserie oven he was working on.
Following the accident, Claimant continued to work for the remainder of the day and the
following day. Claimant had scheduled time off after May 23, 2013. On May 28, 2013—
six days after the accident—Claimant presented to Doctor’s Care and Lexington Medical
Center with severe three vessel coronary disease, an occluded coronary artery, and an
acute myocardial infarction caused by a plaque rupture which caused an acute ventricular
septal defect. At Doctor’s Care, Claimant reported he was having no chest pressure and
had started sweating that morning (on May 28th). At Lexington Medical Center,
Claimant indicated he was not having chest pain but had been sweating. Followiné the
diagnosis, Claimant underwent surgery to repair the ventricular septal defect caused by
the plaque rupture and subsequent myocardial infarction. The medical records in the case
revealed that Claimant has a distinct family history of coronary disease with his father
passing away at a similar age from coronary disease and a myocardial infarction. Further,
the medical records indicated that Claimant was a 35 year pack-a-day smoker and drank a
case of beer per week. Based on all of the medical records available to Carrier, this claim
was ultimately denied by verbal communication to Claimant on September 13, 2013.

Immediately following the denial of benefits, Claimant filed a Form 15, Section
III requesting a hearing as well as a Summons and Complaint in Richland County Circuit
Court alleging a bad faith denial of benefits, alleging that S.C. Code Ann. § 42-9-260 is
unconstitutional, seeking a temporary restraining order to stop Defendants from denying

the claim, and seeking an Order from Judge Lee finding the claim compensable and



awarding benefits. Judge Lee issued and then rescinded the temporary restraining order
sought by Claimant. A hearing on the merits of Claimant’s Complaint has not been set by
the Court. After the temporary restraining order was rescinded, the Commission set
Claimant’s Form 15, Section III for a hearing before Commissioner Beck. In addition,
Defendants filed several motions with.the Commission including a 'Motion to Quash the
deposition of the adjuster, a Motion to Quash discovéry of the adjuster’s claim file, and a
Motion to Postpone the Hearing.

A hearing on all of the motions and on Claimant’s Form 15, Section III was set on
September 30, 2013 for November 1'1, 2013. Prior to the hearing, Commissioner Beck
conducted a standard pre-hearing conference as well as a Motions Hearing wherein
Commissioner Beck ruled on all outstanding issues raised by the motions including
Defendants’ Motion to Postpone. Each of these motions affected the ability to conduct
the Form 15 hearing and were necessary to have prior to the hearing. Commissioner Beck
gave Claimant the opportunity to postpone the Form 15 hearing in order to spen(i time
preparing for each of the motions that were timely served. Claimant turned down that
opportunity. At the hearing, all parties agreed that the only issue for Commissioner Beck
was to determine was whether or not Defendants had conducted a good faith
investigation. In order to make that determination, Commissioner Beck limited the
review of evidence to only those documents produced prior to the date of denial —
September 13, 2013. Following the hearing, Commissioner Beck issued a Decision and
Order on December 5, 2013 finding that Defendants had conducted a good faith
investigation. The subject of that hearing is currently on appeal before this Court in a

separate appeal filed by Plaintiff.



On October 22, 2013, after the Form 15 hearing was set by the Commission but
before that hearing was held, Claimant filed a Form 50 requesting a hearing on
compensability for alleged injuries to his head, brain, left hand, left arm, chest, heart, and
all other organs, members, and bodily parts. A hearing notice for the Form 50 hearing
was sent by the Commission on December 6, 2013 with explicit instructions that the
hearing would be to determine compensability of Claimant’s alleged injuries to his head,
brain, left hand, left arm, chest, heart, and all other organs, members, and bodily parts.
The Form 50 hearing was held before the Single Commissioner on January 13, 2014.
Following the hearing, the Single Commissioner issued a Decision and Order on
February 27, 2014. Defendants-Appellants timely filed a Form 30 based on legal errors
contained in the Single Commissioner’s Decision and Order. The Full Commission
conducted a review hearing on May 19, 2014. The Full Commission issued its Decision
and Order on July 25, 2014. Defendént-Appellants filed a Notice of Appeal on August
20, 2014. Thereafter, the parties entered into the voluntary pildt mediation program in an
attempt to resolve this matter. Due to certain issues with obtaining records and opinions,
as well as scheduling issues, this mediation did not occur until May 1, 2015.
Unfortunately, the parties reached an impasse and this matter is now back before this
Court on the original appeals.

ARGUMENT

Claimant notified Employer he was shocked while working on a rotisserie oven
on May 22, 2013. (R. pp. 200-201). Employment records of Claimant indicate that he
continued working the remainder of the day and the entire following day. (R. pp. 203-

204). An email from Claimant to Employer indicates that he was experiencing only neck



pain on May 27, 2013 (5 days post-accident).. (R. p. 201). Claimant first presented to
Doctor’s Care on May 28, 2013 (6 days post-accident) complaining that he woke up
sweating that morning (6 days post-accident) (R. p. 188). Claimant was treated by Dr.
Greenfield at Doctors’ Care. Dr. Greenfield noted that Claimant had some tenderness in
his shoulder and neck area. Id. Further, Dr. Greenfield noted that Claimant did not
complain of any chest pressure. Id.

Dr. Greenfield testified in her deposition that the testing she conducted could not
give any indication as to when Claimant suffered the myocardial infarction. Specifically,
Dr. Greenfield stated that the myocardial infarction “...could have been 5 days ago...”
and further admitted that the acute myocardial infarction could have occurred the evening
of May 27 or the morning of May 28. (R. p. 355, line 10-p. 356, line 8). Further, Dr.
Greenfield indicated that she based portions of her opinion on articles that she read
relating to electrocution from lightning strikes. When asked about these articles, Dr.
Greenfield admitted the voltage involved in those articles was 10,000,000 Volts—aﬁ
amount that is 20,000-40,000 times higher than the voltage involved in this claim. (R. p.
371, line 19-p. 372, line 4). Additionally, Dr. Greenfield stated that Claimant presented
without any chest pain. (R. p. 359, lines 5-9, p. 367, lines 3-8). Dr. Greenfield also noted
the pain in Claimant’s arm and shoulder was not indicative of having sustained a
myocardial infarction; (R. p. 359, lines 13-25). Dr. Greenfield issued a written opinion
stating Claimant’s heart condition was caused by the electrical shock.

Claimant was then referred to and saw Dr. Dasgupta at the South Carolina Heart
Center on May 28. Dr. Dasgupta also noted sweating and noted that Claimant denied

chest pain but did have minimal left shoulder pain. (R. pp. 190-192). Dr. Dasgupta



diagnosed Claimant with an acute myocardial infarction. Id. Dr. Dasgupta indicated that
Claimant had a prior history of hypertension, tobacco abuse (one pack a day smoker), as
well as a significant family history for heart disease (Claimant’s father passed away from
coronary disease and myocardial infarction). Id. Dr. Dasgupta also noted that Claimant
appeared to have a ventricular septal defect as a possible completion of his acute
myocardial infarction. Id. Dr. Dasgupta referred Claimant to Lexington Medical Center
where Dr. Travis performed surgery to repair an acute ventricular septal defect that
formed following the myocardial infarction. (R. pp. 194-196).

Dr. Travis described the mechanism of Claimant’s injury as being a plaque
rupture that caused a myocardial infarction that caused the ventricular septal defect. (R. p.
411, line 24-p. 412, line 2). Dr. Travis indicated that plaque ruptures can be caused by
many things including getting up the wrong way from a couch, strenuous activity,
stressful events in your personal life, emotional stresses, and many other things. (R. p.
412, lines 3-11). Further, Dr. Travis was asked “...other than the tiﬁing of the heart
attack...there’s no way to know for certain the plaque rupture was caused by the
electrical shock, is that correct?” (R. p. 412, lines 12-15). Dr. Travis response was that
“[1]s there a definitive way to—collate one to another absolutely not.” (R. p. 412, lines
16-18). (emphasis added). Dr. Travis also stated that “the [electrical shock] could of
started the whole domino effect.” (R. p. 427, line 23-24). (emphasis added). Finally, Dr.
Travis indicated that the neck pain Claimant experienced “could be just neck pain.” (R. p.
428, lines 12-16).

Dr. Travis indicated that part of his opinion formed be\cause of the presence of a

plaque on Claimant’s heart. However, Dr. Travis stated that this was his first open heart



surgery on a patient who had received an electrical shock. (R. p. 427, lines 2-5). Further,
Dr. Travis stated that he had never “read about or seen anything” related to whether or
not the plaque he observed is related to electrical shock or whether or not the plaque he
observed is common in electrical shock. (R. p. 427, lines 6-12). Following the care
provided to Claimant, Dr. Travis issued a written opinion stating Claimant’s heart
condition was caused by the electrical shock.

After the surgery, Claimant began treating with Dr. Lide on an outpatient basis for
his heart condition. In his deposition, Dr. Lide stated that no one knows what causes a
plaque rupture in the heart. (R. p. 360, lines 13-15). Dr. Lide agreed with the statement
that “...we don’t really know what causes plaque rupture.” (R. p. 360, line 22). Dr. Lide
also testified that “I don’t know whether the electrical shock caused the plaque rupture...
7 (R. p. 361, lines 14-15). Further, Dr. Lide testified that he is not familiar with any
research and he has not conducted any research on whether an electrical shock can cause
a myocardial infarction or a ventricular septal defect. (R. p. 365, line 13-p. 366, line 1).
Dr. Lide also indicated that the longer in time the heart condition develops from the
precipitating event (in this case an electrical shock), the less likely it is the heart condition
is related to the electrical shock. (R. p. 366, lines 2-6). Finally, Dr. Lide stated his
overwhelming evidence that the electrical shock caused Claimant’s condition was
“proximity in time.” (R. p. 367, lines 20-21). Dr. Lide issued a written opinion stating

Claimant’s heart condition was caused by the electrical shock.



I. THE FULL COMMISSION ERRED BY FAILING TO VACATE THE
SINGLE COMMISSIONER’S DECISION AND ORDER BECAUSE THE
SINGLE COMMISSIONER ERRED BY HOLDING THE HEARING
OVER DEFENDANT-APPELLANTS’ OBJECTIONS BECAUSE, BY
CONDUCTING THE HEARING AND RULING ON MATERIAL
COMPENSABILITY ISSUES, THE SINGLE COMMISSIONER
OPERATED IN AN APPELLATE CAPACITY WITHOUT PROPER
JURISDICTION.

Claimant hés alleged an injury arising out of an electrical shock accident on May
22, 2013. Prior to the hearing held by the Single Commissioner, Commissioner Beck
issued a Decision and Order on December 5, 2013 finding that Defendants had conducted
a good faith investigation. In addition, in that Decision and Order, Commissioner Beck
made a factually correct finding based on the medical evidence submitted that Claimant

suffered a myocardial infarction on May 28, 2013 (6 days post-accident). That finding,

along with many others from that order, was appealed by Claimant in a properly filed
Form 30. At the time of this underlying hearing before the Single Commissioner, the Full
Commission had not yet conducted a hearing on Commissioner Beck’s Decision and
Order and, therefore, each of the exceptions to his order were on appeal—including the
May 28, 2013 date of the myocardial infarction.

A review of the medical evidence and deposition testimony reveals that
Claimant’s ventricular septal defect was caused by his acute myocardial infarction/plaque

rupture'. In other words, the medical evidence is clear that the electrical shock did not

! The medical records and testimony indicate the plaque rupture was contemporaneous
with the acute myocardial infarction and that it was either caused by the acute myocardial
infarction or the acute myocardial infarction was caused by the plaque rupture. The
doctors’ testimony indicates that it is not possible to know which occurred first. For
continuity and clarity throughout, acute myocardial infarction will be used in this brief.

7



directly cause the ventricular septal defect. Rather, the acute myocardial infarction caused
the ventricular septal defect. Further, there is no dispute between the parties that the cause
of the ventricular septal defect is the Iacute myocardial infarction. The question of
compensability before the Single Commissioner for Claimant’s chest and/or heart
condition therefore was simply “what caused Claimant’s acute myocardial infarction?”

In order to make that determination and answer that question, the Single
Commissioner was required to make findings related to when (i.e. the date) the acute
myocardial infarction occurred. The Single Commissioner expressly refused to make that
finding®. It was Defendant-Appellants’ position that an acute myocardial infarction
occurring 6 days post-accident cannot be causally related to the work-accident itself
because it is too attenuated in time. Defendant-Appellants’ position is that Claimant’s
pre-existing conditions, family history, lifestyle choices, and mere coincidence in time, as
affirmed by each authorized treating physician, are the causative factors of the acute
myocardial infarction occurring 6 days post-accident. When all of Claimant’s conditions
are viewed together, the evidence clearly supports a finding that the acute myocardial
infarction in relation to the work-accident is nothing more than an unfortunately timed
coincidence.

However,' Defendants’ position as to compensability aside, the Single
Commissioner was required to make a finding indicating when Claimant suffered an

acute myocardial infarction in order for there to be legal support for a finding of a causal

? See both Single Commissioner Decision and Order and Single Commissioner Hearing
Transcript 5:23-8:9 wherein the Single Commissioner sets out her “procedural wiggle
room” to go forward despite the prior Commission findings.

8



connection between the acute ventricular septal defect and the electrical shock®. Absent a
requirement to make a finding of when the causative injury occurred (in this case the
acute myocardial infarction), the door would be opened to find compensability for
injuries that occur 1 month, 6 months, 1 year or more from the date of an alleged
accident.

In the Decision and Order, the Single Commissioner, by choosing to expressly
refuse to find the date on which the acute myocardial infarction occurred, implicitly made
findings that result in one of two things: (1) an affirmation of Commissioner Beck’s
finding of the May 28, 2013 date of acute myocardial infarction or (2) a reversal of
Commissioner Beck’s finding of the May 28, 2013 date of acute myocardial infarction®.
Either way, the Single Commissioner sat in an unlawful appellate capacity when she both
heard this claim and rendered her Decision and Order by either implicitly affirming or
reversing Commissioner Beck’s findings as compensability of the acute ventricular septal -
defect cannot be defermined absent a finding of when the acute myocardial infarction
occurred.

For the foregoing reasons, the Full Commission’s Decision and Order should be

vacated in its entirety as the underlying Single Commissioner Hearing could not have

* As noted throughout, the causative chain at issue is whether the (1) Electrical Shock
caused the (2) Acute Myocardial Infarction/Plaque Rupture which then caused the (3)
Ventricular Septal Defect. If the acute myocardial infarction was not caused by the
electrical shock then the ventricular septal defect is not compensable.

* In other words, the Single Commissioner, by not ruling on the timing of the acute
myocardial infarction, either acknowledges the acute myocardial infarction occurred May
28 (6 days post-accident) and finds that it is still causally related to the electrical shock
(which is addressed below) OR the Single Commissioner determined the acute
myocardial infarction occurred earlier in time and simply refused to enumerate that
finding of fact so as to avoid inherent conflict with Commissioner Beck’s prior Decision
and Order that is on appeal.




been held because the Single Commissioner sat in an unlawful appellate capacity.
Further, this claim should be remanded for a new hearing at the Single Commissioner
level with instructions that the hearing cannot be conducted until the first appeal of
Commissioner. Beck’s Decision and Order has been allowed to run its course and the
issues related to the date of the acute myocardial infarction are resolved.

II. THE FULL COMMISSION ERRED BY FAILING TO FIND A DATE ON
WHICH CLAIMANT SUFFERED A PLAQUE RUPTURE IN
CLAIMANT’S HEART.

As discussed above, there has been no finding of when Claimant actually suffered
any injury’. The sequence of medical events in this claim is not disputed. Claimant
suffered an electrical shock at work on May 22, 2013. Sometime between May 23, 2013
and May 28, 2013 Claimant suffered an acute myocardial infarction/plaque rupture®. The
acute myocardial infarction/plaque rupture led to Claimant developing an acute
ventricular septal defect. The ventricular septal defect developed as a result of the acute
myocardial infarction/plaque rupture required surgical intervention on May 29, 2013.

As previously noted, the key to determining whether or not Claimant’s ventricular

_septal defect is compensable is determining whether or not the plaque rupture was caused
by the electrical shock. If the electrical shock did not cause the plaque rupture then the
ventricular septal defect cannot be found to be compensable as it was directly caused by
the plaque rupture. In order to find that the plaque rupture was caused by the electrical

shock, the Full Commission must find the date on which the plaque rupture occurred.

Absent a finding of when Claimant suffered the injury (the plaque rupture) that led to his

> With the exception of Commissioner Beck’s original order which is also on appeal.
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ventricular septal defect, the Full Commission’s Decision and Order is speculative,

conjecture, and without any support in the evidence.

In Cross v. Concrete Materials, 236 S.C. 440, 114 S.E.2d 828 (1960), the

Supreme Court stated that “Under other authority, the rule of liberal construction of the
compensation acts in févor of the employee...does not dispense with the necessity of
evidence to support .the award, or of making proof prerequisite to recovery, does not
permit a court to award compensation where the requisite proof is lacking,
and...does not to apply to the evidence offered, or required, to establish the claim, or to
the function of the commission in hearing evidence or in resolving conflicts in the
testimony, and does not operate to distort the proofs or to make the facts other than as
they are. A liberal construction of the evidence cannot be substituted for failure of proof
of any essential element of the claim..." (emphasis added). The Supreme Court went on to
state “It has been mistakenly said in one or more of our decisions...that doubt of causal
connection between injury and death or disability should be resolved in favor of
compensability. That is error because it would found a conclusion of fact upon doubt
whereas such finding must be upon evidence, not doubt...There is no sound reason for
the translation of the rule of liberal construction of the law to.the finding of the facts to
the end that doubt with respect to the latter shall be resol\}ed in favor of the claimant.
Doubt, as the foundation of a factual finding, can hardly be distinguished from ‘surmise,

speculation and conjecture which countless cases have condemned as a substitute for

% Defendant-Appellants® position, consistent with the medical records and Commissioner
Beck’s original Decision and Order is that the acute myocardial infarction/plaque rupture
occurred on May 28, 2013.

11



facts and legitimate inferences. Conviction, not doubt, is the proper basis of a

conclusion of fact.” (emphasis added).

A finding of compensability for the ventricular septal defect without first finding
when the plaque rupture occurred in relation to the electrical shock constitutes a finding
that is based on surmise, conjecture, and speculation. Pursuant to Cross, the Full
Commission is required to make findings based upon “evidence, not doubt.” The Full
Commission was required to make findings of fact based on the medical evidence of (1)
when the plaque rupture occurred and (2) that the plaque rupture was caused by the
electrical shock. Absent these findings, the Full Commission cannot make a finding that
the ventricular septal defect is a compensable injury.

Theréfore, the Full Commission’s Decision and Order should be reversed. This
Court should either enter a finding that the ventricular septal defect is not compensable
based on the evidence presented or this claim sh(;uld be remanded for a new hearing with
instructions that the Single Commissioner shall enter findings not incoﬁsistent with a
finding that the ventricular septal defect is not compensable. Alternatively, this claim
should be remanded for a new hearing on the merits of compensability related to the
alleged heart injury..

III. THE FULL COMMISSION ERRED BY FAILING TO MAKE A FINDING
OF FACT AS TO WHAT CAUSED THE PLAQUE RUPTURE IN
CLAIMANT’S HEART.

As noted above, the sequence of medical events in this claim is not disputéd.

Claimant suffered an electrical shock at work on May 22, 2013. Sometime between May

23, 2013 and May 28, 2013 Claimant suffered an acute myocardial infarction/plaque

12



rupture7.. The acute myocardial infarction/plaque rupture led to Claimant developing a
ventricular septal defect. The ventricular septal defect developed as a result of the acute
myocardial infarction/ plaque rupture required surgical intervention on May 29, 2013.

As previously stated, the key to determining whether or not Claimant’s ventricular
septal defect is compensable is determining whether or not the plaque rupture was caused
by the electrical shock. If the electrical shock did not cause the plaque rupture then the
ventricular septal defect cannot be found to be compensable as it was directly caused by
the acute myocardial infarction and plaque rupture. The Full Commission failed to make
a finding related to what caused the plaque rupture in Claimant’s heart. Absent a finding
of what caused Claimant’s plaque rupture that led to his ventricular septal defect, the Full
Commission’s Decision and Order is speculative, conjecture, and without any support in

the evidence.

In Cross v. Concrete Materials, 236 S.C. 440, 114 S.E.2d 828 (1960),J the
Supreme Court stated that “Under other authbrity, the rule of liberal construction of the
compensation acts in favor of the employee...does not dispense with the necessity of
evidence to support the award, or of making proof prerequisite to recovery, does not
permit a court to award compensation where the requisite proof is lacking,
and...does not to apply to the evidence offered, or required, to establish the claim, or to
the function of the commission in hearing evidence or in resolving conflicts in the
testimony, and does not operate to distort the proofs or to make the facts other than as

they are. A liberal construction of the evidence cannot be substituted for failure of proof

7 Defendants position, consistent with the medical records and Commissioner Beck’s
Decision and Order is that the acute myocardial infarction occurred on May 28, 2013.

13



of any essential element of the claim..." (emphasis added). The Supreme Court went on to
state “It has been mistakenly said in one or more of our decisions...that doubt of causal
connection between injury and death or disability should be resolved in favor of
compensability. That is error because it would found a conclusion of fact upon doubt
whereas such finding must be upon evidence, not doubt...There is no sound reason for
the translation of the rule of liberal construction of the law to the finding of the facts to
the end that doubt with respect to the latter shall be resolved in favor of the claimant.
Doubt, as the foundation of a factual finding, can hardly be distinguished from surmise,
speculation and conjecture which countless cases have condemned as a substitute for
facts and legitimate inferences. Conviction, not doubt, is the proper basis of a
conclusion of fact.” (emphasis added).

A finding of compensability for the ventricular septal defect without first finding
what caused the plaque rupture in relation to the electrical shock constitutes a finding that
is based on surmise, conjecture, and speculation. Pursuant to Cross, the Full Commission
must make findings based upon “evidence, not doubt.” The Full Commission was
required to make findings of fact based on the evidence of what caused the plaque rupture
and that the plaque rupture was caused by the electrical shock. Absent these findings, the
Full Commission cannot make a finding that the ventricular septal defect is a
compensable injury.

Therefore, the Full Commission’s Decision and Order should be reversed. This
Court should either enter a finding that the ventricular septal defect is not compensable
based on the evidence presented or this claim should be remanded for a new hearing with

instructions that the Single Commissioner shall enter findings not inconsistent with a

14



finding that the ventricular septal defect is not compensable. Alternatively, this claim
should be remanded for a new hearing on the merits of compensability.

IV. THE FULL COMMISSION ERRED BY FAILING TO FIND A DATE ON
WHICH CLAIMANT SUFFERED A MYOCARDIAL INFARCTION.

As noted throughout, the sequence of medical events in this claim is not disputed.
Claimant suffered an electrical shock at work on May 22, 2013. Sometime between May
23, 2013 and May 28, 2013 Claimant suffered an acute myocardial infarction/ plaque
rupture®. The acute myocardial infarction/plaque rupture led to Claimant developing a
ventricular septal defect. The ventricular septal defect developed as a result of the acute
myocardial infarction required surgical intervention on May 29, 2013.

As previously noted, the key to determining whether or not Claimant’s ventricular
septal defect is compensable is determining whether or not the acute myocardial
infarction was caused by the electrical shock. If the electrical shock did not cause the
acute myocardial infarction then the ventricular septal defect cannot be found to be
compensable as it was directly caused by the acute myocardial infarction and resulting
plaque rupture. The Full Commission failed to make a finding related to Claimant
actually suffered the myocardial infarction. Absent a finding of when Claimant’s acute
myocardial infarction that led to his ventricular septal defect occurred, the Full
Commission’s Decision and Order is speculative, conjecture, and without any support in
the evidence.

In Cross v. Concrete Materials, 236 S.C. 440, 114 S.E.2d 828 (1960), the

Supreme Court stated that “Under other authority, the rule of liberal construction of the

8 Defendants position, consistent with the medical records and Commissioner Beck’s
Decision and Order is that the acute myocardial infarction occurred on May 28, 2013.

15



compensation acts in favor of the employee...does not dispense with the necessity of
evidence to support the award, or of making proof prerequisite to recovery, does not
permit a court to award compensation where the requisite proof is lacking,
and...does not to apply to the evidence offered; or required, to establish the claim, or to
the function of the commission in hearing evidence or in resolving conﬂicts in the
testimony, and does not operate to distort the proofs or to make the facts other than as
they are. A liberal construction of the evidence cannot be substituted for failure of proof
of any essential element of the claim..." (emphasis added). The Supreme Court went on to
state “It has been mistakenly said in one or more of our decisions...that doubt of causal
connection between injury and death or disability should be resolved in favor of
compensability. That is error because it would found a conclusion of fact upon doubt
whereas such finding must be upon evidence, not doubt.. . There is no sound reason for
the translation of the rule of liberal construction of the law to the finding of the facts to
the end that doubt with respect to the latter shall be resolved in favor of the claimant.
Doubt, as the foundation of a factual finding, can hardly be distinguished from surmise,
speculation and conjecture wﬁich countless cases have condemned as a substitute for
facts and legitimate inferences. Conviction, not doubt, is the proper basis of a
conclusion of fact.” (emphasis added).

A finding of compensability for the ventricular septal defect without first finding
when the acute myocardial infarction occurred in relation to the electrical shock
constitutes a finding that is based on surmise, conjecture, and speculation. Pursuant to
Cross, the Full Commission must make findings based upon “evidence, not doubt.” The

Full Commission was required to make findings of fact based on the evidence of when

16



the acute myocardial infarction occurred and that the acute myocardial infarction was
caused by the electrical shock. Absent these findings, the Full Commission cannot make
a finding that the ventricular septal defect is a compensable injury. Put simply, if the Full
Commission cannot determine when an injury occurred based on the medical evidence
presented—as is the case here—then the injury, by default, cannot be compensable.

Therefore, the Full Commission’s Decision and Order should be reversed. This
Court should either enter a finding that the ventricular septal defect is not compensable
based on the evidence presented of this claim should be remanded for a new hearing with
instructions that the Single Commissioner shall enter findings not inconsistent with a
finding that the ventricular septal defect is not compensable. Alternatively, this claim
should be remanded for a new hearing <;n the rﬁerits of compensability.

V. THE FULL COMMISSION ERRED BY RELYING SOLELY ON DR.
TRAVIS® WRITTEN MEDICAL OPINION WHEN THE EVIDENCE
PRESENTED AT THE HEARING AND HIS OWN SUBSEQUENT
DEPOSITION TESTIMONY DIRECTLY CONTRADICTS HIS WRITTEN
MEDICAL OPINION.

The Full Commission erred in relying on Dr. Travis’ written medical opinion for
two reaéons: (1) Dr. Travis’ opinion that the electrical shock caused Claimant’s heart
condition is based solely on the sequence of events between the shock and the acute
myocardial infarction as well as the presence of a plaque on Claimant’s heart; and (2) Dr.
Travis’ opinion is based on the fact that Claimant was shocked by 480 volts of electricity
which is clearly contradicted by the evidence.

First, the extent of Dr. Travis opinion is grounded solely in the relationship in

time between the electrical shock and the heart condition as well as a plaque on

Claimant’s heart. Dr. Travis described the mechanism of Claimant’s injury as being a
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plaque rupture that caused a myocardial infarction that caused the ventricular septal
defect. (R. p. 411, line 24-p. 412, line 2). However, Dr. Travis indicated that plaque
ruptures can be éaused by many things including getting up the wrong way from a couch,
strenuous activity, stressful- events in your personal life, emotional stresses, and many
other things. (R. p. 412, lines 3-11). Further, Dr. Travis was asked “...other than the
timing of the heart attack...there’s no way to know for certain the plaque rupture was
caused by the electrical shock, is that correct?” (R. p. 412, lines 12-15). Dr. Travis
response was that “[i]s there a definitive way to—collate one to another absolutely
not” (R. p. 412, lines 16-18). (emphasis added). Dr. Travis also stated that “the
[electrical shock] could’ of started the whole domino effect.” (R. p. 427, lines 23-24).
Finally, Dr. Travis indicated that the neck pain Claimant experienced—and that
Claimant’s depbsition testimony reveals was the only pain he experienced through at
least two days post-accident—*“could be just neck pain [unrelated to a heart condition].
(R. p. 428, lines 12-16).

Dr. Travis also indicated that part of his opinion formed because of the presence
of a plaque on Claimant’s heart. However, Dr. Travis stated in his deposition that this
was his first open heart surgery on a patient who had received an electrical shock. (R. p.
427, lines 2-5). Further, Dr. Travis stated that he had never “read about or seen
anything” related to whether or not the plaque he observed is related to electrical
shock or whether or not the plaque he observed is common in electrical shock. (R. p. 427,
lines 6-12). The testimony indicates that Dr. Travis essentially guessed that the plaque he

observed was related to an electrical shock based solely on the fact that Claimant

? “Could” is insufficient to support a finding of medical causation under the Act.
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allegedly suffered an electrical shock a week prior. This is clearly an insufficient basis on
which to ground a medical opinion as it related to causation under the Act.

Second, Dr. Travis’ written medical opinion should not be given weight because
the specific underlying causation (e.g. 480 volts of electricity) in his written medical
statement is clearly contradicted by the evidence. Dr. Travis’ written statement indicates
that Claimant’s condition was caused by 480 volts of electricity. In his deposition, Dr.
Travis was asked to confirm his written opinion about whether he believed that
Claimant’s “...condition was brought about by electrical shock of 480 volts... .” (R. p.
406, lines 20-22). Dr. Travis answered “I believe it, absolutely, had cause (sic) the defect
on presentation.” (R. p. 406, lines 23-24). However, Dr. Travis admitted that he does
not have any idea what amount of voltage actually shocked Claimant. (R. p. 407,
lines 3-4). Further, Dr. Travis admitted that the entire basis of his opinion related to
voltage of the shock causing Claimant’s condition came from Claimant himself. (R. p.
407, lines 5-8).

At the Hearing, Claimant 'could not testify to the exact voltage of the machine.
Claimant stated that the voltage into the machine “...was at 240. I mean, it’s 240 or
above...” (R. p. 492, line 25). Further, Claimant could only state the machine was “at
least 240 volts.” (R. p. 522, lines 16-24). Mark Warren also testified at the hearing. His
testimony revealed that the machine Claimant was using was rated for a maximum 480
volts but that it could run on 208 volt. (R. p. 526, lines 24-25). Further, Mr. Warren
testified that the machine should be running at 208 volts per leg. (R. p. 527, lines 2-4).

The evidence in the record clearly establishes that there is no basis for a finding

by Dr. Travis, any other doctor, or the Commission that Claimant suffered a shock of 480
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volts. Because Dr. Travis’ written opinion is based upon a shock of 480 volts, which is
clearly contradicted by the evidence, weight cannot bel given to his written medical
opinion.

Defendant-Appellants assert they do not ask this Court necessarily to weigh
conflicting evidence from this witness. Rather, Defendant-Appellants’ contend the Full
Commission erred by not properly considering all evidence and by reaching an incorrect
conclusion in light of the full evidence—specifically Dr. Travis’ deposition. Dr. Travis’
deposition serves to clarify the rationale behind his written opinions. His written
opinions, on their face, state that this is a compensable injury. However, when one
reviews his subsequent deposition testimony, it becomes clear that his opinions are
anything but clear. And in fact, it becomes clear that the only causal connection Dr.
Travis can actually make between the alleged electrical shock and the myocardial
infarction is that the myocardial infarction happened sometime after the alleged electrical
shock. The Commission erred by simply reading and relying only on Dr. Travis’ written
opinion but discarding or otherwise discounting his subsequent deposition testimony
wherein he clarifies his prior written opinion.

For the foregoing reasons, the Full Commission erred in giving any weight to Dr.
Travis® written medical opinions. It is clear from the evidence that Dr. Travis’ opinion is
based on speculation, conjecture, surmise, and incorrect information. Dr. Travis’ opinion
is based solely on a time relationship inasmuch as Claimant suffered an electrical shock
and 6 days later presented with an acute myocardial infarction. Put another way, Dr.
Travis’s opinion is that because B occurred after A, then B was caused by A. This is

wholly insufficient to support a finding of causation. Additionally, Dr. Travis’ opinion
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related to plaque on Claimant’s heart amount to, at best, a guess and Dr. Travis readily
indicated he had no idea whether or not the plaque he observed was caused by electrical
shock. |

Because the Full Commission clearly relied on Dr. Travis’ pre-deposition written
report in finding this claim to be compensable and ignored the subsequent clarifying
information contained in his deposition, this Court must remand this claim to the Single
Commissioner with instructions that Dr. Travis® written opinion is to be given no weight
and to enter findings of fact consistent with the testimony and medical evidence—namely
that Claimant did not suffer a compensable injury to his chest and/or heart.

V. THE FULL COMMISSION ERRED BY RELYING ON DR. LIDE’S

WRITTEN MEDICAL OPINION WHEN THE EVIDENCE PRESENTED

AT THE HEARING AND HIS OWN SUBSEQUENT DEPOSITION

TESTIMONY DIRECTLY CONTRADICTS HIS WRITTEN MEDICAL

OPINION.

The Full Commission erred in relying on Dr. Lide’s written medical opinion for
two reasons: (1) Dr. Lide’s opinion that the electrical shock caused Claimant’s heart
condition is based solely on the sequence of events between the shock and the acute
myocardial infarction as well as the presence of a plaque on Claimant’s heart; and (2) Dr.
Lide’s opiﬁion is based on the fact that Claimant was shocked by 480 volts of electricity
which is clearly contradicted by the evidence.

First Dr. Lide bases his opinion on the relationship in time inasmuch as Claimant
suffered an electrical shock and 6 days later presented with an acute myocardial
infarction. In his deposition, Dr. Lide stated that no oﬁe knows what causes a plaque

rupture in the heart. (R. p. 360, lines 13-15). Dr. Lide agreed with the statement that

“...we don’t really know what causes plaque rupture.” (R. p. 360, line 22). Dr. Lide also
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testified that “I don’t know whether the electrical shock caused the plaque
rupture'®... . (R. p. 361, lines 14-15). Further, Dr. Lide testified that he is not familiar
with any research and he has not conducted any research on whether an electrical
shock can cause a myocardial infarction or a ventricular septal defect. (R. p. 365,
line 13-p. 366, line 1). Dr. Lide also indicated that the longer in time the heart condition
develops from the precipitating event (in this case an electrical shock), the less likely it is
the heart condition is related to the electrical shock. (R. p. 366, lines 2-6). Finally, Dr.
Lide stated his overwhelming evidence that the electrical shock caused Claimant’s
condition was “proximity in time.” (R. p. 367, lines 20-21). Essentially, Dr. Lide
readily admits (1) he has no idea what started the causal chain for the ventricular septal
defect, (2) he has no idea if an electrical shock can even cause a VSD, and (3) his only
basis for his opinion is the sequence of events (e.g. A then B, therefore A caused B).
Second, Dr. Lide bases his opinion on the fact that Claimant was shocked by 480
volts of electricity. However, at his deposition, Dr. Lide stated “[t]he details of the shock
are beyond me...” and “...I did not investigate the scene. I do not know what equipment
he was working on...and I certainly have no data to indicate to me whether 480 volts
would be strong enough to cause the problem that 120 volts wouldn’t cause...I have

done no research on this.” (R. p. 357, line 16-p. 358, line 9).

'9 Note that Dr. Travis® statements, and the uncontested medicals, indicate the sequence
of events is a plaque rupture/myocardial infarction which resulted in the ventricular septal
defect. Dr. Lide therefore readily admits he has no idea if the chain of events alleged by
Claimant was caused by the alleged electrical shock.
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At the Hearing, Claimant could not testify to the exact voltage of the machine.
Claimant stated that the voltage ‘into the machine “...was at 240. I mean, it’s 240 or
above...” (R. p. 492, line 25). Further, Claimant could only state the machine was “high
voltage” and “at least 240 volts.” (R. p. 522, lines 16-24). Mark Warren also testified at
the hearing. His testimony revealed that the machine Claimant was using was rated for a
fnaximum 480 volts but that it could run on 208 volt. (R. p. 526, lines 24-25). Further,
Mr. Warren testified that the machine should be running at 208 volts per leg. (R. p. 527,
lines 2-4). The evidence in the record clearly establishes that there is no basis for a
finding by Dr. Lide, any other doctor, or the Commission thét Claimant suffered a shock
of 480 volts. Because Dr. Lide’s written opinion is based upon a shock of 480 volts,
which is clearly contradicted by the evidence, weight cannot be given to his written
medical opinion.

Defendant-Appellants assert they do not ask this Court necessarily to weigh
conflicting evidence from this witness. Rather, Defendant-Appellants’ contend the Full
Commission erred by not properly considering all evidence and by reaching an incorrect
conclusion in light of the full evidence—specifically Dr. Lide’s deposition. Dr. Lide’s
deposition serves to clarify his rationale behind his written opinions. His written
opinions, on their face, state that this is a compensable injury. However, when one
reviews his subsequent deposition testimony, it becomes clear that his opinions are
anything but clear. And in fact, it becomes clear that the only causal connection Dr. Lide
can actually make between the alleged electrical shock and the myocardial infarction is
that the myocardial infarction happened sometime after the allelge'd electrical shock. Dr.

Lide even goes so far as to say, in his deposition, that he has no idea whether the alleged
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shock caused the heart condition. The Commission erred by simply reading and relying

only on Dr. Lide’s written opinion but discarding or otherwise discounting his subsequent

deposition testimony wherein he clarifies his prior written opinion.
For the foregoing reasons, the Full Commission erred in giving any weight to Dr.

Lidé’s written medical opinions. It is clear from the evidence that Dr. Lide’s opinion is
based on speculation, conjecture, surmise, and incorrect information. Dr. Lide indicated
in his testimony that there is no known way to determine what causes a plaque rupture.
Further, Dr. Lide indicated that he knows of no research connecting an electrical shock to
a myocardial infarction or a ventricular septal defect. Finally, Dr. Lide admitted that he
based his opinion on proximity in time. Because the Full Commission clearly relied on
this report in finding this claim to be compensable, this Court must remand this claim to
the Single Commissioner with instructions that Dr. Lide’s written opinion is to be given
no weight and to enter findings of fact consistent with the testimony-and medical
evidence—namely that Claimant did not suffer a compensable injury to his chest and/or
heart.

VI. THE FULL COMMISSION ERRED BY RELYING ON DR
GREENFIELD’S WRITTEN MEDICAL OPINION WHEN THE
EVIDENCE PRESENTED AT THE HEARING AND HER OWN
SUBSEQUENT DEPOSITION TESTIMONY DIRECTLY CONTRADICTS
HER WRITTEN MEDICAL QPINION.

The Full Commissioner erred in relying on Dr. Greenfield’s written medical
opinion for two reasons: (1) Dr. Greenfields’s opinion that the electrical shock céused

Claimant’s heart condition is based solely on the relationship in time between the shock

and the myocardial infarction; and (2) Dr. Greenfield’s opinion is based on the fact that
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Claimant was shocked by 480 volts bf electricity which is clearly contradicted by the
evidence.

Dr. Greenfield testified in her deposition that the testing she conducted could not
give any indication as to when Claimant suffered the myocardial infarction. Specifically,
Dr. Greenfield stated that the myocardial infarction “...could have been 5 days ago...”
and further admitted that the acute myocardial infarction could ha?e occurred the
evening of May 27 or the morning of May 28. (R. p. 315, line 10-p. 316, line 8).
Further, Dr. Greenfield indicated that she based portions of her opinion on articles that
she read relating to electrocution from lightning strikes. When asked about these articles,
Dr. Greenfield admitted the voltage involved in those articles was 10,000,000 volts—an
amount that is 20,000-40,000 times higher than the voltage involved in this claim. (R. p.
331, line 19-p. 332, line 4). Additionally, Dr. Greenfield stated that Claimant presented
without any chest pain. (R. p. 319, lines 5-9, p. 327, lines 3-8). Dr. Greenfield also noted
the pain in Claimant’s arm and shoulder was not indicative of having sustained a
myocardial infarcti;)n. (R. p. 319, lines 13-25).

Second, Dr. Greenfield bases her written opinion on the fact that Claimant was
shocked by 480 volts of electricity. However, in her deposition, Dr. Greenfield was asked
about this opinion and she stated “[Claimant] told me it was 480.” (R. p 310, line 11).
Dr. Greenfield admitted that she did not run any tests to determine voltage and when
asked if she had any personal knowledge of the actual voltage of the machine, she
responded “I would not have the foggiest [idea].” (R. p. 310, lines 12-23).

At the Hearing, Claimant could not testify to the exact voltage of the machine.

Claimant stated that the voltage into the machine “...was at 240. I mean, it’s 240 or
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above...” (R. p. 492, line 25). Further, Claimant could only state the machine was “high
voltage” and “at least 240 volts.” (R. p. 522, lines 16-24). Mark Warren also testified at
the hearing. His testimony revealed that the machine Claimant was using was rated for a
maximum 480 volts but that it could run on 208 volt. (R. p. 526, lines 24-25). Further,
Mr. Warren testified that the machine should be running at 208 volts per leg. (R. p. 527,
lines 2-4).

- The evidence in the record clearly establishes that there is no basis for a finding
by Dr. Greenfield, any other doctor, or the Commission that Claimant suffered a shock of
480 volts. Because Dr. Greenfield’s opinion is based upon a shock of 480 volts, which is
clearly contradicted by the evidence, weight cannot be given to her written medical
opinion.

Defendant-Appellants assert they do not ask this Court necessarily to weigh
conflicting evidence from this witness. Rather, Defendant-Appellants’ contend the Full
Commission erred by not properly considering all evidence and reaching an incorrect
conclusion in light of the full evidence—specifically Dr. Greenfield’s deposition. Dr.
Greenfield’s deposition serves to clarify the rationale behind her written opinions. Her
written opinions, on their face, state that this is a compensable injury. However, when
one reviews her subsequent deposition testimony, it becomes clear that her opinions are
anything but clear. And in fact, it becomes clear that the only causal connection Dr.
Greenfield can actually make between the alleged electrical shock and the myocardial
infarction is that the myocardial infarction happened sometime after the alleged electrical

shock. The Commission erred by simply reading and relying only on Dr. Greenfield’s
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written opinion but discarding or otherwise discounting her subsequent deposition
testimony wherein she clarifies her prior written opinion.

For the foregoing reasons, the Full Commission erred in giving any weight to Dr.
Greenfield’s written medical opinions. It is clear from the evidence that Dr. Greenfield’s
opinion is based on speculation, conjecture, surmise, and incorrect information. She
stated in her deposition that there was no way for her determine when the myocardial
infarction occurred and that it was possible it occurred on the night of May 27—>5 days
post-accident—or the morning of May 28—6 days post-accident. Further, Dr. Greenfield
based her opinion on articles that have no relevance to the claim at hand (namely an
article about lightning strikes containing voltage over 20,000-40,000 times higher than
the voltage in this claim). In addition, Dr. Greenfield’s written opinion related to the
electrical shock is invalid based on the clear evidence presented by Claimant and Mr.
Warren that the voltage of the machine was less than 480 volts. Because the Full
Commission clearly relied on this report in finding this claim to be compensable, this
Court must remand this claim to the Single Commissioner with instructions that Dr.
Greenfield’s written opinion is to be given no weight and to enter findings of fact
consistent with the testimony and medical evidence—namely that Claimant did not suffer
a compensable injury to his chest and/or heart.

VIlII. THE FULL COMMISSION ERRED IN FINDING OF FACT #7 BY
FINDING THAT CLAIMANT BEGAN SWEATING THE NIGHT OF THE
ELECTRICAL SHOCK WHEN CLAIMANT’S OWN TESTIMONY AND
THE MEDICAL EVIDENCE REFUTES THAT FINDING.

The medical and testimonial evidence clearly do not support a finding that

Claimant began sweating the night of the electrical shock.
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Claimant notified Employer he was shocked while working on a rotisserie oven
on May 22, 2013. (R. pp. 200-201). Employment records of Claimant indicate that he
continued working the remainder of the day and the entire following day. (R. pp. 203-
204). An email from Claimant to Employer indicates that he was experiencing only neck
pain on May 27, 2013 (5 days post-accident). (R. p. 201). Claimant first presented to
Doctor’s Care on May 28, 2013 (6 days post-accident) complaining that he woke up .
sweating that morning (6 days post-accident). (Def. R. p. 188). Doctor’s Care noted
that Claimant had some tenderness in his shoulder and neck area. Id. Further, Doctor’s
Care noted that Claimant did not complain of any chest pressure. Id. Claimant was
referred to and saw Dr. Dasgupta at the South Carolina Heart Center. Dr. Dasgupta also
noted sweating and noted that Claimant denied chest pain but did have minimal left
shoulder pain. (R. p. 190-192). Dr. Dasgupta diagnosed Claimant with an acute
myocardial infarction. Id. Dr. Dasgupta indicated that Claimant had a prior history of
hypertension, tobacco abuse, as well as a significant family history for heart disease
(Claimant’s father passed away from coronary disease and myocardial infarction). Id. Dr.
Dasgupta also noted that Claimant appeared to have a ventricular septal defect as a
possible completion of his myocardial infarction. Id. Dr. Dasgupta referred Claimant to
Lexington Medical Center where he underwent surgery to repair an acute ventricular
septal defect that formed following the myocardial infarction. (R. pp. 194-196). Further,
even in light of the medical records, Claimant testified at the hearing that he actually
began sweating the rﬁorning after the electrical shock. (R. p. 517, lines 21-24).

The testimony and medical records are clear that Claimant did not begin sweating

the night of the electrical shock. The Full Commission clearly relied on this fact in
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forming its Decision and Order related to compensability of the chest and/or heart

condition. Because this basis of its Decision and Order is clearly erroneous in light of the

evidence and testimony, this Court should remand this claim to the Single Commissioner
for findings not inconsistent with this evidence and entry of a denial of compensability
for the chest and/or heart condition.

IX. THE FULL COMMISSION ERRED IN FINDING OF FACT #9 THAT
THREE PHYSICIANS HAVE OPINED THE ELECTRICAL SHOCK
RESULTED IN CLAIMANT’S HEART ATTACK REGARDLESS OF THE
DATE ON WHICH THE HEART ATTACK OCCURRED.

The Full Commission erred by ignoring the issue of when the acute myocardial
infarction occurred and, instead, relied solely on a portion of the written opinions in
finding this claim to be compensable. The date and/or timing of the acute myocardial
infarction is paramount to the compensability of the acute myocardial infarction. If the
timing of an injury can be ignored and otherwise considered not relevant to the inquiry of
compensability, then the door is open to allow any injury from any time following a
work-related accident to be found compensable simply because the injury happened after
the work-related accident. Each of the doctors’ opinions as set out previously in this
brief—and the Full Commission’s Finding of Fact—can be boiled down as follows: B
happened after A, therefore A caused B. The Workers’ Compensation Act requires more
than just a sequence of events or coincidence in time for a claim to be found
compensable. The Act specifically requires a distinct causal relationship between events.
Absent that causal relationship, there can be no compensable claim. The doctors’ written
opinions all follow the formula laid out above. Each of their deposition transcripts reveal

that their main basis for determining compensability is that an electrical shock (A)

happened and, sometime after the electrical shock happened, an acute myocardial
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infarction (B) happened, therefore the electrical shock (A) caused the acute myocardial
infarction (B)—that is simply insufficient to support a finding of compensability under
the Act. It is particularly insufficient when there is no evidence to determine, and no
medical testimony to support, when the acute myocardial infarction even occurred'.

To make a finding that the alleged injuries are cpmpensable regardless of when
the alleged injuries occurred in relation to the alleged causative event is improper and
grounds for reversal. Therefore, this Court should remand this claim to the Single
Commissioner for additional findings not inconsistent with this evidence and an order to
deny compensability for the chest and/or heart conditions.

CONCLUSION

For all the foregoing reasons, the Full Commissioner’s Decision and Order should
be reversed and remandea for a new hearing with instructions for the Commission to
issue a new Decision and Order not inconsistent with the medical evidence.

Additionally, the Decision and Order should be vacated in its entirety because the
Single Commissioner lacked jurisdiction to sit and hear the claim while key

compensability issues were on appeal to the Full Commission.

[Signature Page to Follow]

' With the exception of the hospital admittance records on May 28 showing Claimant
was admitted with an acute myocardial infarction. In other words, the most likely date of
the myocardial infarction is the May 28 date of admittance.
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