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INTRODUCTION
Appellants filed suit against Respondent alleging that Réspenderit was liable. for
the negligenit actions of Lee Lambright (“Lambright”), ah.independent contractor hited
by Respondent to eut a-tree limb on Respondent’s comimon ared. Responident moved for
it. was not: liable for his negligent acts, The trial court granted Respondent’s meotion-and
denied Appellants® miotion 1o reconsider. Appellants filed this appeal as Respondent.

owed Appellant Tommy Hobbs: a nondelegable duty of reasonable cafe whien making

it was liable for the negligent acts of*ils Independent contractor. Specifically:

a. . Respondeiit.owsd ari absolute duty 1o Appellant Toimmy Hobbs so that it
remains liable for the negligange of its independent coniractor just as if the:
independent conittactor were an.employed;

b A ndndelegatﬁe duty exists in-other similar ‘citcumstances. such as the
landlord-tenant context;.

¢. Appellant Tommy Hobbs; as @ member of Fairway Oaks, was considered
an invitee in Fairway Oaks’s commen atca, and South Cardlina has.

récognized a rondelegable duty in other similar cases where the injured.

in-eircumstances similar ta the present ease.
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nondelegable duties swhile- ignering the plain language of the cases setting forth these-

exceptions, and to argue that the. presen:case is not analogous to the already recognized

landlord-teriant .exception ‘to the. independent contractor nontiability rule. Tinally,

Respondent argues that the court should nof look to the- decisions of other states fo find.
fhat Respondent owed a nondelegable duty to Appellasts,

ARGUMENTS
L RESPONDENT HAD A NONDELEGABLE DUTY OF REASONABLE
CARE WIIEN MAKING REPAIRS OR_IMPROVEMENTS IN ITS

COMMON AREA AND. WAS LIABLE FOR THE NEGLIGENT
ACTIONS OF ITS INDEPENDENT CONTRACTOR

The trial .court held ‘that Respondént was nat liable for the negligeince of
Lainbright betase he was an independent contractor, and ne already recogriizsd
exception applies to. the general rule-that a principal is-not liable. for the negligetit acts of
its indepeéndent contractot, (See Ordér Gianting Summaty Judgrherit, p, 2. However,

the general rule that a principal is not.liable for the torts of its independent comiractor is

not applicable as Respondent had a nondelegable duty of reascnable care when making
répﬁirs or improvements, including when maintaining irees in its common area, o that it
is liable fot the riegligent actions of its independent contiactor. Respondent-corifends that
since there is not an alrﬁaﬂy reeognized -exception for members of HOAs on HOA

comunoen property,.that no exception-exists.

s

=
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a. Respondent owed an absclute duty to Appellant Tomimy Hobbs so
that it remains liable: for the négligence of its independent ceantractor
just as if the imdependent contractor were an employee:

Respondenit Had a duty to maintain its cafnmon area pursuant to its covenarits and

established in Durkin v. Hansen. that the contractual duty to péerform maintenance is an

absolute duty. 313 8.C. 343, 437 S.E:2d 550 (Ci. App. 1993).. Respondent argues that.
the-contractual diatyto perform mainténance is not.an absolute duty, ahd instead, that the
Jandlord-fenant exception s set forth in Dutkin i based solely on the Residential
Landlord Tenant Act. Respondent also argues that in the absence :of similar statutes
regardiiig homeowriers association, a nondelegable duty should not exist. Respondent
has a section of its brief entitled “Absent the RLTA, the independent c§ntractor rule
applies 10 landlord-tenant rélationships, and. maintenance is not a non-delégable ‘duty.”
(Respondent’s Brief, pg. 13). Respondent states that “[t]he nonde‘le.géble duties in"the
landlord-tenant context arise out of the RLTA. No. similat statute has: been adopted that

would apply to an HOA under the facts of this case.” (Respondent’s Brief pg. 16).

Respordent further states in a Tootnotc: that “[a]lthougly this Court in Durkin.cited both

the RET'A and the: language in the lease-agreement as.supparting: finding a nondelegable
duty, -a mere agreement in a lease fo repair the. premises — even with netice — dees not:

give vise 1o an actiolt iy tort for recovery 6f personal injuries™ (Respotident’s Brief, pg.

16, FN 7}, In making these statemenis, Respondent ignores (he plain language in Dutkin,

In Dinkin, the Court specifically rotes the existence of tli¢ Tental agréement obligatitg: -

the tandlerd to- make repairs and maintenance before noting that the landlord -also has
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duties under the RLTA. 313 S.C. at 347-348, 437 S.E.2d. a1 552. "The Court then stales.
that “Tt]he performiante of duties assimied byf.Réspondgéts by the rextal agr;eémm and
those imposed by the RLTA may; of course, be delegated to-others. Flowever, ligbility-for
injury or -damage. resulting Jfromm the peiformance of thesé duties may not be avoided
merely by the employment of an independent contractor.” 1d at 348, 553: (Entphasis
Added)y, Turther, the court cites as suppotting anthority 49 Am.Jur.2d Landlord and
“Tenant § 875 which states ““[A] landlord who undertakes to make repairs or
imprevéments for' the benefit of his tonant, whether he is obligated by law or by:
agreement with the tenant to do so, or whether hie does so gratuitously, cannof relieve
himéelf froni his liability for negligence in making such répatis or improvemerits by
employing an independent contractor to do the work,...”” Id at 34R, 553 (Emphasis
Respondents breached theii duty of care, assumed in the agreement, by undeitaking the
cleaning of the carpets in the condominium-even though the work was actually performed
by an independent contractor. Id at 349, 553 (Emphasis Added). Finally, the Court
states: “Respondents cannot insulate themselves from. ffability which ‘has been assumed
independent contractor. Id at 349, 554 (Emphesis Added). Despite Respondent’s

assertior athérwise, the Durkin cotnt ntakes it clear that the landlord-tehant exception is

not ‘based solely on the RLTA; and can be based on. a contractual duty- the same
contractual duty in the present case.
In addition to ignoring the plain langudge of Durkin, Respondeiit also ignicres

Conner v. Farmers and Merchanis Bank, ‘which was decided in 1963- long before the
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tenant who- fell on 8 'negligently repatire'd‘ brick floor. 243 S.€. 132, 132 §.E:2d 385

(1963).%

Instead -of looking to the pldin language of Dutkin' and Coniet, Respondent cites:

Young v, Marrisey, which involved -2 fire due to defective -electrical wiring; 285 S.C.

236, 329 8.E:2d ;%26 (1985). Respotident states that *[p]rior to the enaciment of the.
skield 4 residential landlord from the negligence of an independent contractor in Young:

(Respondent’s Briet"pg. 13). While it is striefly true fhat the Tandlord in. Young was not
found liable for the-negligent acts :oif-au:indep.efndem-'contractmf, Young does net stand. for
this premiise put foith by Respondsnt. Rather, the respondent landlord in Young was also
the general eontractor who built the subject premiises. 285 8.C. at 238-239, 329 SE2dat
427, The alleged riegligent aet was: performed by .an electrical -subcontractor during
construction: of the premises. The appellants in: Young did not. argue tt;.arthe landlord
owed a nondelegable duty: to its tenant when maling repairs by virtue of their relationship
as tandlord and tenant. Rather, the appellanis in Young argued that installing elsctrical
wiring was. inherently -dangerous work and “asscrt that the respoadent general contragtors
Respondent notes -in footnote G, Appellants have never: a'rgued that tree triftiming 1§ an

inherently dangerous activity, (Respondent’s Btief, pg. 14). This holding has fio bearing

2 The fact pattcm ‘in Conner does ot - specnfy that the negligent repair work was. performed by -an.

idependent contracter and does:not-mention a nondefegable: duty. However, Conner is cited by the court

jit Siriuiions v.. Tuoiny Regiopal Medical €enter, wherein the Court stafes “(upholding jury verdict agaist

landlend for elderly tenant. who fell on brick floor negligently repaired by eontractor)”. 341 8.C. 32, 533
S.E.2d 312 (8:C. 2000), Footnote 5.

-5
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on-the present case, as it-dedls with a contractor’s hiability [or latent defects caused by the

gontractor even when it assurhes a duty o maintaiyn the premises,” (Respondent’s Brief

pe. 14). Respondent states that “despite the-landlerd’s assumption of the duty-to maintain

the property, this Court went on to hold that the independent contractor rule applied to

(Respondent’s. Brief pg. 15). Creighton does not stand for the premise as ‘stated by
Respondeit. In Creighton, the Cout does state “[tjhe trial court correctly fuled the-
Partnership was not liable for any negligence on the part of D&M in maiiﬁaini‘ng the

palms and jasmine at. the enfrance steps o Rainbow’s. End because DEM ‘was an

includes footriote 5 at the end of this passage, wherein it states “foine whe hires an

independent contractor to. perform.a nondelegable: duty remains: liable for the negligence
of ‘the independent contractor just -as if the independent confractor were an emplayee.
Durlin, 313 $.C. 343, 437 8.E:2d 550, This exception to the general rule of nonliability
tor the forts of an independent confractor was not presented to the trial eourt nor
maintaiii the entrance stepswas a fiondelegable duty for which the Partnership temained
liable” Id at FN 5. The Gourt makes if clear that it is not making a finding regarding

whether the landlord in Creighton had 4 nondelegable diity becatise the issue Was. not

Smith, Jordan & Lavery, P.A No. 5174 P 10/21
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ot :give Tise to a négligérics -action in-tort[:]* (Respondent’s Brief fig. 14). Further,

Respondent. states. that “Here; at best Hobbs presented. evidence that Fairway Qaks.

cantractually agreed to ‘“maintain’ the.common areas. Absent more, Hobbs cannot- seek:

Brief, pg. 14). Respgndem again misinterprets the meaning of Young as if dealt with 4.

latent. defect of which the respondent landlord was not aware. Id at 239:240, 428.

Tnistead, the applicablé law is.sét out it Connor; wherein the Cotitt states that;

“The delict charged here, howevet; is negligence on. the. part of the lessor
-m malung 1epans and 1ot a fa1lure 10 makc rep&lrs as pronnsed A

pelsonal mJurjy to the lessee, 1hc lessor is ltablc fcn the damages S0
_sustamcd Neghgence on ‘the: part of the lessor in making repairs or:
improvemients is regarded as.an. act.of misfedsatice, subjéeting him tortort
[iability. for any resulting damages.” 132 8.E.2d 385, 388 (S.C. 1963).

Fuither; the.Cowurt states. that:

“fwitiile the question hete was ot involved, our cited cases of Timthotis
and Pendarvis recognize an exception to the: general rule of nonliability of
the landlord for persenal injuries resuliing from defective. conditions in the
leased premises in those instances where, as stated in Timinons, “the lessor
actually uhdeitakes. to thake the needed repaiis arid negligently does sa-
where there is misfeasance as dlstmguubhed from nonfeasance.”™ Id at 389,

The present case deals with negligence on the part of Respondent’s.contractor. in making:

fepaits, nof the failure to-miake repars. As made clear in Connot, a tenant may recover:

1/
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for petsonal injuries that result from the negligence of a landlord :or their agent when
making repaifs.

negligent acts of-otheis. Resporident states “[e]vei. tidei the RLTA. — Wwhich does sict
apply to tiie HOA - the nondglegable duty exception to the independent contractor rule:
only extends to dofective conditions on the premises, not injuries caused by negligent
actors on. the premises.” (Respondent’s Brief pg. 18): This confention is. incompatible.
with Respondent’s previous assértion. that the Jandlord-tenant cxception s based selcly

on fhe RLTA;, as the plaintiff in Dutkin was injured by the negligent acts of an'

independent contractor-carpet cleaner. Durldn, 313 S.C. at 345, 437 8.1.2d at"551-552,

réquired to exercise reasonable care in making ‘such repairs ot improvements; and is.
liable for injuries caused by his negligence or unskillfulness ot that of his servants and:
employees ‘in. making them or in leaving the premises in an unsafe condition. Id at346-
347,.552. (Emphasis Added).

Respondent also contends that it -would not be [iable even if it owed Appeltant:

“filhe ferm “nondelegable duty® is somewhat misléading: A person may delegaté d-duiy to

an.independent contractor, but if the independent contracfor breaches that duty by acting
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negligently or improperly, the delegating person: remuins liuble:for that breach.” 341
S.C. 32,42, 533 S.E.2d 312, 317 (S:C. 2000), Respondent does ot iiichide the- next.
Sentence in its brief which states “[t]he purty which owes the nondelegable duty: is
Added). When read in context; it is clear that ;thc:wqr.d “person” was a generic term used
by the Couit- especially considering the fact that Simmons dealt with. the nondelegable.
duty of an entity -(hospital). The court could have interchangeably used the:word “party”
as thiey did iii th¢ following sentence-or another similar generic term such as“entity?,

is solely based on the RLTA, Respondent contends that: the excéptions

to the geiieral fule of sionliability for the aefs of independent:

contractors are only based.on statutes or public obligations, and that:

thierefore, any niew exception shuuld be:statutorily based

exceptions. t6 the indeperident comtractor rule. based on .nondelegable duties in two
situations: (1) the deferidant attémpts to delegate a stalutory duty; -or (2) the defendant
provides a public service and- attempts to delegdte that distinctly public -duty.”
(Respondent’s Brief pg. 8). However, as previously discussed, this contention is not true
with regard to the: exception most analogous to- the. present case- the landlord-tenant
exception. As set forth above, (he landlord-tenant exception. is not based on 4 statuite.
Further; the landlord-tenant exception does not involve the provision of a public service.

Based on its conclusion that the Tandlord-iénaiit exception js based solely on the

* If the landlord:tenant-exception.is found fo involve a public service, then mainfenance of a commen area
at an. HOA would certainly also be'the provision of a.public service.

-0
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legislative credtfor. Respondent states “[ijn effect, Hobbs is petitioning thiy Court to’

create a new exception to the independent confractor rule. even ‘though the Gereral

Assembiy hias declined to do s6.” {Respondeit’s: Brief pg. 12}, The general rule that 4

Court is frée to do so hete. Seo-Simmons v, Taomy Regional Medical Center, 341 S.C,

32, 42, 533 8. 1.2d 312, 317 (8.C. 2000).
¢. A:nondelegable duty exists in othey similar ciréumstances such as the
landiord-tenant context.

South Carolina recogmizes an exception Lo the gefieral ifdependent contadtor iule
ih the latidlord-fenant context, The landlord-tenant.exeeption is .anal'ogoué.toﬁ thie present.
described above, Respondent goes to great fengths to add unwarranted complexity and
intricagy to the exeeption which is not present in the applicable case law and to try to
differentiate it from the- éif_escnt-éasc’.' Respotident atteripts fo.analogize the relationship
of an HOA mi¢mbier and: an HOA to that of a propetty owner with his/her neighboring
property owner. (Respondent's Brief pgs. 16-17). Respeotfully, ifie felationship of an
HOA mefber to'the HOA. is much tbie aralogous to that of a fenant on rented property.
HOA’s such as Respondent are concomitant with. planned developments wherein it is
anticipated. that propérty ownei/ineinbers will vitilize the corfimon areds of the plahned

developments. which are: managed by the HOA, Similarly, vental properties such as

~10-
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apartment complexes are offen built with common features for use by tenants, Property
owners in HOAs are frequently required to itilize common areas:maintained by the HOA.
for things such as accdiss to thelr property, just like tenants are dften requited 1o use:
‘common.- areas for access: to the premises. they rent. Unlike HOA. common areas.-and
property owner’s use; and usc. of a- ncighbor’s property is probably not necessary for
access to the landowner’s.property.

d. Appellant Tommy ZHObbS, was counsidered an invitee in Respondent’s
commoii area, and South Carolina has recognized a riondelegable.
duty in other similar cases-where the injured party had the ssme-or a
lesser status than Appellant

South: Carolina taw s clear that a memiber of an HOA: is consitlered ap invitee

when i the HOA comnon aréa.. Seé Landry v. Hilton Héad Plasitation. Prop. Ownirs

Ass'n, Inc,, 317'8.C, 200,203, 452 8.E.2d 619, 620 (Ct. App: 1994). I other situations

people with equal-or lesser status-as Appellants; suchas customers in a store or tcnants on

a fented premises, are owed a nondelegable duty by the landlowers. See 8. Carolina Nat.

Gas Co. v. Phillips, 289 F.2d 143, 148 (4th Cir. 1961); Diurkin, 313 8.C, at.346-48, 437

S:E.2d at §52-553. As an invitee in the comirion ajea, Appellant Tomimy Hobbs would
have had at least the same status asa customer in a store or a tenant on a rented preraises.
Respondent doesn’t dispute the fact that invitees ate oweéd nondelegable dutiés in othet

contetition. that ke was an invitee is unavailing” (Respondent’s Brief pg 19)*

* Respondent statey tiat “Hobbs <ites the “common areas” exaeption — which applies to- landlards, not

HOA's — 1o support his coptention that he was an_ invitee and Fairway Oaks cannot rely tpen the.

<11 -
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in the common ared, which is contraty te the h-'oldffng. in Landry:
e: Beeause this is a novel issue, the Court should look to the decisions of
courts in.other jarisdictions When' décidinig this case

As-setout in Appellants” Initial Brief, Courts in other-jurisdictions thathave heard:

similar issues to-that raised:in the present case have held that HOAs owe nondelegable

duties with regard to their comimen areas and-common fedtures. (Appellant’s Inifial Brief

pg: 14-18). Respondent states that “Hobbs looks to-forgign. jurisdictions to find sasc law
‘on similar issues,’ presumably because be camnot find support for his position in Seuth
Florida lack any binding. authority ever this Conrt; hut alse the cases raised -are noet
persuasive and do not set forth any compelling justification for-changing the Jaw of this

Sfa.fe-fxxnder the facts of this:case.™ (Resporident’s Biief pas. 19-20). While Reéspondent’s

are not binding precedent, it ignores-the fact that this Court and our Supreme Court often
look to other jurisdictions when deciding novel issues. (For example, see: Simmons):

16/21

in Appellan‘r’s initial bnef whexa the common area eﬂ(ception is dlscussed is- i F\I 5 wherem Appe]iau*s-

diseuss. the plobablc clasaification of a tenant.in.a rented premise’s common areas.as. an.invifee: As sef.

fotth in Lafidry, the sfatus of an HOA. meniber in the HOA’s common areas-is as an invitee. Appellants
worg unable to f‘md definitive quthority setfing:forth.a tenant’s status-on a rented: ;premise’s commeon areas,
and Footnete 3 was simply meant as Appellants’ opinion of what atenant’s status would-be in common
areas. .Because an HOA member is an invitee on HOA comumon areas, and invitee is the classification o
which-the highest duty-is owed by alandowner, it does-not matter for the present case: whether.a tenant s
consrdered to be a licensee or an-invitee.in.comnion arcas.

* Respondent does, however, cite ‘to the: cases of other- states for the contention that a. neighboring
landowner is not liable-for the negligence of an independent contractor tree frimincr in confradiction fo fits

~12-
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present case piesetits @ novel issue, this Court should look to (he decisions. of courts in

other jurisdictions who have decided similar issues for guidance to find that Respondent

relevant to: the issue before the ¢ourt .and which are; in some cases,
subject to conflicting testimony

Responderit:moved for and was granted summary judgment on the narrow ground-

question in front-of this Court are not disputed by either party- Appeltant Tommy Hobhs

was injured by the negligence. of Respondent’s independent contractor on Respondent’s

Tommy Hobbs was the president of Respondent at:the time of the subject accident, that

e hived Leritbright sind that Appelfant Tommy Hobbs was allegedly negligent. Further,

Resp_qn,den’t states some. of the irrelevant facts with certitude not-present in the record.
For instance, Re's,poﬂdeﬁti' pr'ov-ides a detailed account of zsubjéc't accident, including
where Appellaiit Tommy Hobbs:wis standing and what he was doing despite the fact that
there is conflicting testimony from the eyewitnesses pregent: See (Respondent’s Bilef.

pgs. 3-4); (Appellaiit’s Initial Biief pgs.. 3-4).

dismissal of authority from ofher jurisdictios: regarding, nondefegable duties ewed to HOA members.
(Respondent's Brief.pg. 17).

-13 -
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Respondent states, “[i]t is important to note: what Hobbs: is not contending and,

éven iore impottantly;, Why he is not'making that contentivn. Hobbs i fiot agseiting that

what. is at issue in the present case and what is not- Respondent often appears to be.

arguing against a negligent hiring cause of action: that ‘was never asserted, and to be
arguing tho relative neglisence of the various detors.”
CONCLUSION
Appellants were injured by tie actions of Respondent’s independent contractor.
Respondent pwed an absolute duty to Appellant Tommy Hobbs when petforiiing
maintenance su‘ch' as free cuiting in ifs .common ares, and is. lidble for the: negligent
dctions. of its ;i'ridé}‘:iéﬂdéhf contractor. The tial court erred in ‘g_il"aﬁ_fing_'sfumlﬁaliy jﬁdgme'ht
to Respondent on ‘the ground- that it was-net liable for the negligent-actions ‘of Lambright
because he was an independent comtractot. ‘Thetefore, the: trial court’s Order Grantinig

Summary Judgment to Defendant Fairway Oaks Homeowners Association should be

reversed and thie casc romanded.

*Tt is well setfled that negligence is a:jury question. -See Wilson v. Marshall, 260:3.C. 271 195 SF2d 610
(1973).

-14 -
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THE STATE OF SOUTH.CAROLINA
In The Court of Appeals.

. APPEAT, FROM PICKENS COUNTY
Coiirt.of Cominon Pleas RECEEVEE

Edward W. Miller, Cirenit:Court Judge JUN 062018
N SC Court of Appeals

Case No.: 2014-CP-39-00613

Charles Thidmas. Hobbs and Mary
Hobbs,
Appellants,

Fajrway Oaks Homeownets
Association,
Respondent.

PROOF OF SERVICE

T certify that L have served the INITIAL REPLY BRIEF OF APPELLANT on the
Respoudents by depositing a copy-of it in the Uniited States muil, postage prepaid, on Juris
6, 2016, addressed to the counsels of retord and unrepresenited. parties at the following
addresses:

Other Counsel of Record:

JR. Murphy
Wesley B. Sawyer

Murphy and Grantland

Columbia, SC 29260
Attorney Jor Fuirway Quks
Homeowners Association

Proof of Service
Pagel of2
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Raymond T, Wooten (S.C. Bar # 81483)
SMITIL JORDAN & LAVERY; PA
1:810 East Main Street

Post Offics Box 1207

Egsley, South Caroling 29641-1207
(864) 855-1661. office

{864) 855:1685 fax
Wooten@SmithJordan.com

Attorney for Appéliants

Easley,South Carolina
Date:: Jure6,2016

Proof of Service
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Smith Jordan Lavery

= Attorneys at Law ~
Ropuic L. Sinith £ . Vamies B Stering
W Girady Jordan:. Ragnreen] T, Wootes®
A2 Nicholas Lavery L f ¢ -’qu'%fﬂ?(‘icf
June 6, 2616 o e
RECEIVED
VIA FIRST CLASS MATL AND FAC SIMILE 10. (803)734-1839 N 0 8 2016
Honorable Jenny Abbott Kitchings JUN J € ZUT
Clerk of the South: Carolina Court of Appeals
P.0. Box 11629 SC Court of Appeals

Columibia, SC 29211

RE:  Charles Thomas Hobbs-and Mary Hobbs v. Fairway Oaks
Homeowners Association
C.A. No.: 2014-CP-39-00613.
Appellate-Case No.: 2015-002573

Dear Ms. Kitchings:
Please find enclosed herewith one<(1) copy of the Imnal Reply Brief of Appellants,

in connection with the above referenced matter.
Also eiiclosed hexewith is-one (1) copy of the Proof of Service of such Reply: Brief.

Please contact me if you have any-questions.

Sincerely,

.SMITH JORDAN & LAVERY P.A.
/ ""1 T
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Raymond T. Wooten

RTW/amr
Enclosures
cc:  Clienty
‘Wesley B. Sawyer

; T UPb'iATE Of aOUTH C ‘XRGLH‘Q/’:
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