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' STATEMENT OE ISSUES ON APPEAL
Did the trial court err in precluding Moody from éross—examining alleged
victim Jermichael Wright regarding his arrest fo.r Assault and Battery and
the deal he received from the State for Pretrial Intervention and dismissal of
the‘charge".7
Did the trial court err in refusing to permit Moody to cross-examine State’s
chief witness Tabitha Durant regarding (1) her arrest for Breach of Trust
with Fraudulent Intent and Conspiracy to Commit Insurance Fraud; (2) the
fact that Mooay reported her crime to law enforcement; (3) the deal Durant
reéeived ffom the State for Pretrial Intervention and dismissal; and (4)
Durant’s husband’s charge related to this case being .dis'rnissed?
Did the trial court err in preventing Moody from cross-examining Durant
regarding her mental competence and prior commitment to a mental
institution?
Did the frial court errlin not finding Moody statutorily immune under the |
Defense of Persons and Property Act?
Did the trial court err in refusing to charge the jury on the common law

defense of habitation?



STATEMENT OF CASE

On July 12, 2013, Moody was arrested on three chargeé of Pointing and
Presenting a Firearm at a Person and three charges of As'sault\ and Battery Second
Degree. Moody was later indicted for only the three counts of Pointing and
Presenting a Firearm. -

On June 16, 2014, Moody’s jury was empaneled and pretrial motions were
heard. After hearing té;stirnony and grguments regarding Moédy’s pretrial motion
to dismiss the Indictment based upon Moody’s immunity upder the Protection of
Persons and Property Act, Judge Brown denied Moody’s motion to dismiss, énd
the case proceeded before the jury.

On June 19, 2014, the jury convicted Moody of the two counts of Pointing
and Presenting with regard to Jermaine and Jermichael Wright and acquitted
Moody of the Pointing and Presenting charge as to Ontario McClellan. Judge
Brown sentenced to Moody to five years confinement on each count suspended to
two and three years probation, respectively, upon the service of 45 days per count,
with said senteﬁces to run consecutively.

Notice of Appeal was timely filed on June 25, 2014.




STATEMENT OF FACTS
On June 13, 2013, the Defendant, Damon Moody (“Moody”), an off-duty
Francis Marion Police Officer, was at his home, located‘ at 1313 Gilbert Drive, in
Florence, South Carolina. (R. p.189 line 10). Moody lived on the property with
his wife and infant child. He and his wife had lived at their home for two yearé
and shared the land with Moody’s mother-in-law, Tabitha Durant (“Durant”) (R.
pp. 189-190), each having their own trailers on -the property fhat were positioned
in an “L” formation. (R. p. 190 lines 15-19). The land upon which Moody and
Durant lived was owne-d ana titled in the name of Durant’s fat-her, John Head. (R.
p. 453 line 8).
| Moody had served as la law enforcement officer since 2008 and had
previously received the Medal of Valor, the highest honor in law enforcement. (R.
219 lines 12-15). Moody owned and trained four Belgian Malinois for police
organizations and k'ept'them'in outdeor pens next to his trailer. (R. pp. 191-192).
These police dogs were a significant monetary and time investment for Moody.
| (R. p. 192 lines 2-4).
During the afternoon, Moody was awakened to a commotion outside. (R.
p. 192 lines 5-9). Moody then let his indoor Gernﬁan Shepherds outside. As he let
the German Shepherds back in, Moody noticed a pitbull barking, nipping at the
kennels, and biting Moody’s Belgian Malinois through the front kennel. (R. pp.
192, 392, 423). The one ye'air-old, fnale pitbull (R. p. 391, line 13) was owned by

Jermichael Wright (“Jermichael”), fiancée to Moody’s sister-in-law and invited



guest of Duraﬁt. Moody had problems with the same pitbull more than five times
previbusly. (R. pp. 192-1 03 ):.

Moody yelled at the pitbull, but the pitbull continued to attack his Malinois.
(R. p. 193 lines 18-21). At that point, Moody grabbed a .22 caliber handgun,
walked outside, and fired it several times into the ground in front of fhe kennels to
scare the pitbull awély. (R. f)p. 193, 393-394). Prior to this date, Moody had to
fire a gun to chase away the same pitbull. (R. pp. 193-194).

Moody hollered for Jermichael to get his dog. (R. p. 194, line 18). Moody
then placed his gun inside his home and walked over to tspeak with Jermichael
about the pi;tbull still running around. Jermichael was standing on Durant’s deck
with brother, Jermaine Wright (“Jermaine”). Moody stated that Jermichael
immediately became aggressifze and that Jermaine knocked Moody off of Durant’s
deck. (R. pp. 196, 408-409, 438). The two brothers then proceeded to'shove and
“chest bump” Mbody éround the pool, through the yard, and back over towards
Moody’s dog kennels and trailer. (R. p. 197, lines 8-20)

Witnesses agree that_ Moody’s dogs continued to Bark, that it was extremely
hot that day, and that the pitbull was still running around unrestrained. (R. p. 119,
392, 412, 418, 507). Moody then returned to his trailer, put a gun in his bocket,
put a leash over his shoulder, aﬁd came back outside to tend to his overheated
dogs. (R. p. 119, lines 1-21). As Moody retrieved “Sniper” from the kennel on
the leash and walked toward the water hose (R. p. 199, lines 1-22), Jermichael

- yelled that if Moody came one step closer with his dog, he was going to put a
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bullet be’;ween his (Moody’s) eyes. Moody stated that Jérmichael then made a
furtive movement toward his waistband (R. p. 200, lines 3-13), prompting Moody
to draw his gun, which had a laser sight, point it at Jermichael, and yell, “Hands,
hands, 'hands, show me your hands!” (R. p. 206, lines 17-25). Moody stated that
he was two feet from the 5?{5 foot deck off his back door when he drew his gun.
(R. p. 222, lines 11-25). Jermichael admitted that he; had shown Moody his gun
before and that Moody knew he had guns. (R. pp. 123, 401, 508).

Jermichael and Jermaine each recalled saying something to Moody as he
retrieved “Sniper” frorﬁ the kennel. Jermaine did not recall the details of what he
said or what the Jermaine said. (R. pp. 121-122, 142, 415-416). Jermichael did
not recall what Jermaine said but did recall asking what Moody was going to do
with the dog. (R. pp. 121-122, 506).

Jermichael Wright then called 911. The Florence Couhty Sheriff’s Office
and an officer with the South Carolina Department of Public Safety responded,
interviewed witnesses, and filed reports. _ Jermaine and Jermichael’s friend,
Ontario McClellan, who was in Durantfs above-ground pool, told law enforcement
that Moody also pointed the gun and laser at him. Officers did not .arrest Moody
on June 13, 2013, but did arrest Durant’s husband, who was on scene, for
interfering with their investigation. (R. pp. 175, 258-259).

During the pretrial hearing Durant, one of the State’s chief witnesses,
admitted the following under oath: (1) that she had been committed to a mental

institution (R. pp. 171, 262-263); (2) that in December 2013 she was arrested for
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Breach of Trust with Fraudulent Intent and ’Conspiracy to File a False Insuranc;e
Claim (R. pp. 172-174;2'54); (3) that she called the SLED agent on this case and
let him know of her.arrest R. p. 1;/5, lines 1-12); (4) that the State offered her PTI
and an agreement to dismisé those charges (R. pp. 172-173); (5) that the State sent
her a favorable letter regarding her PTI one week before this trial began (R. pp.
174, 256); and (6) that her‘husband’s charges stemming from the date of this
incident were later dismissed (R. pp. 175, 258). However, during the trial of the
case, defense counsel was not permitted to cross-examine Durant pursuant to Rule
608(c) regarding any of these aforementioned issues. S.C.R.E. (R. pp. 252-256).
Further, defense counsel was precluded from proffering testimony of Durant’s
daughter regarding her mother’s mental status and/or competence. (R. pp. 265-
266). Defense counsel was prohibited from cross-examining Durant about her
knowledge of Moody tape-recording her and reporting her crimes to law
enforcement. (R. pp. 269-272). Finally, defense counsel was also prohibited from
cross-examining, or even inquiring into, Durant’s conduct underlying her Breach
of Trust and Conspiracy charges, both of which are offenses relating to
truthfulness under Rule 608(b). SCRE. (R. pp. 227-229, .372, 374). Moody
preserved the issue; for appeal. (R. pp. 227-229, 269-272, 372, 521, 610).

Moody made similar objections with regard to Jermichael Wright. On
October 30, 2013, Jermichael was arrested for Assault and Battery by the Florence
County Sheriff’s Office, and the victim was sent to the hospital. (R. pp. 251-252).

The State gave Jermichael Pretrial Intervention and dismissed his charges.
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Defense counsel was not permitted to cross-examine Jermichael as to his potential
bias in favor of tﬁe State or explore his being the aggressor in the fight. Both
issues were preserved for appeal. (R. pp. 521, 610).

The Attorney General’s office argued that thé dismissals and diversionary
programs were not admissible to show Bias because Jermichael, Durant, and
Durant’s husband were‘prosecuted by the 12" Circuit Solicitor’s Office, and
Moody’s case, despite having originated in the 12" Circuit Solicitor’s Office (R. p.
255), was being prosecuted by the Attorney General’s Oftice. Defense counsel
argued that all of the\ cases, including Moody’s, originated in the 12 Cifcuit and
that all charges were brought in the name of the State of South Carolina. (R. pp. |

255-257). Counsel'pointed.out that the analysis should focus on the perspective of
the particular witness being favqrably treated aﬁd that the witness who had been
charged by the State, was being favorably treated by the State, and was now
testifying for the State. (R. pp. 257 , 259). |

Judge Brown accepted the State’s argument and anchored his ruling on the
fact that the conduct leading to the various charges against the various witnesses
occurred éfter the witnesses made their original statements to law enforcement.
All issues were preserved for appeal, and Moody was not allowed to cross-
examine Jermichael or Durant as to these issues at trial. - (R. pp. 252-257, 260,
265-266, 521, 610). |

Finally, with regard to all three of the dismissals referenced above and

despite Brady and Giglio motibns filed in this case, Moody was not provided any
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of the information or records pertaining to these arrests and dismissals until the
day of jury selection, Junie 16, 2014. (R. pp. 252-253).

Despite having filed a pretriai motion' requesting that the State provide
anyt.hing in the testifying officers’ personnel files that might have a béariﬁg on
truthfulness and raising the same issue before the Court pretrial, the‘trial court
refused to request that the State check the testifying officers personnel files for any
information that might have a bearing on their truthfulness. (R. pp. 268-269).
Moody objected and preserved this issue for appeal (R. p. 269,‘ lines 10-15).

During the pretriai hearings, Judge Brown.declined to give Moody statutory
immunity under the Defeﬁse of Persons and Property Act. (R. pp. 244-246).
Judge Brown conceded that the “testimony of the defendant and the witnesses
varied substantially.” (R. pp. 243-244). Defense counsel argued that immunity
under the Act would extend to 2; person in the curtilage of their home. (R. pp. 238,
285-286). In ruling, the Coﬁrt failed "to address curtilage stating that the
“uncontroverted testimény elicited from this stand was that there was no attempt
or no attack in a dwelling, residence, or occupied vehicle.” (R. p. 244, lines 9-12).

“The trial court also denied Moody’s request to charge the jury on the
defense of habitation and the common law Castle Doctrine. With regard to the
defense of habitation, Moody cited Stat'e v. Rye, 375 S.C. 119, 651 S.E.2d 321
(2007) and State v. Bradley, 126 S.C. 528, 120 S.E. 240 (1923) and requested the
foll(_)wing charge: “A person may use deadly force to protect his home. Thus, he

may use deadly force to eject a trespasser who is in his house or in the area
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immediately surrounding his house. For the defense of habitation to apply, a
defendant need only establish that a trespass has occurred and that his chosen
means of ejectment wére reasonable under the circumstances. Stated differently,
unlike the defense of self-defense, the defense of habitation does not require that a
defendant reasonably believe that he (or his property) was in imminent danger [of]
sustaining serious injury or damage. Instead, the defense of habitation provides
that where one attempts to force himself into another's dwelling, the law permits’
an owner to use reasonable force to expel the trespasser.” (Tr. 590).

Moody also requesfed é charge that the absence of the duty to retreat
extends to the curtilage of the home, which charge included a definition of a
“curtilage.” (R. pp. 644-645) All of the aforementioned charges were denied and

preserved for appeal. (R. pp. 646-648).

ARGUMENT

This entire case rests upon the credibility of only a few witnesses. Aside
from the 911 tape and Moody’s guns that were seized, there is no physical or
circumstantial evid_ence ifl.this case. For thié reason, the trial court’s repeated
refusal to allow proper cross-examination of the State’s witnesses constituted
réversible erTor.

From the very beginning, Moody admitted to pointing his gun at J ermaine
and Jermichael Wright. He stated that when he went to get his dog from the

kennel, Jermichael stated, while reaching and making a furtive movement toward
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his waistband, “If you come one step closer with that dog, I am going to put a
bullet between your eyes.” Moody, a trained police ofﬁcer, reacted quickly,
dra’wiﬁg his gun on Jermichael and yelling “Hands, hands, hands. Show me your
hands!” |
" Jermichael and Jermaine do not dispute that Jermichael’s pitbull was
running uncontrolled around the yards. J ermichael and Jermaine do not dispute
that it was hot and that Moody’s dogs were clearly annoyed, barking, and jumping
up on the kennels. Jermichael and Jermaine do not dispute that they argued and
had a physical ‘confrontation with Moody. Jermichael and Jermaine do not dispute
that Moody came out-of his trailer with his gun in his pocket and a leash over his
shoulder. Jermaine and J ermichael dlo not dispute that Moody went to get his dog
from the kennel. What Jermichael and Jermaine dispute are the next few seconds
leading up to Moody drawing his gun and what, if anything, was said prior to that
_morﬁeﬁt. Interestingly enough, each brother recalls words being said but are
vague as to the details. (R. pp. 121-122, 415-416, 506). /Why is this? Because, if
the brothers told the truth, Moody was justified in drawing his gun.
According to other witnesses’ te.stimony‘, such as Regan Mott (R.‘ pp. 397-
399), Tyree Porter (R. pp. 427- 428) and Tyquan Porter (R. pp. 434, 441), they
were in the house and were not outside to hear the exchange of words in the
seconds prior to Moody drawing his gun. Durant testified that she was outside
nearby but says she was not paying attention and did not see Moody point the gun

at the brothers at all. (R. p. 466, lines 7-13). Again, why is this? Because, if
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Durant told the truth about what she really heard and what she really saw, Moddy

was justified in drawing his gun.

For these reasons, effective cross-examination of Jermichael and Durant,
two of the only three witnesses who were in a-position to see and hear those
moments, was absolutely essential during trial. However, it was not allowed.
This prohibition gutted the defense of the case and violated Moody’s fight to
confront his witnesses.

L REFUSAL TO ALLOW MEANINGFUL CROSS-EXAMINAfION OF
ALLEGED VICTIM JERMICHAEL WRIGHT WAS REVERSIBLE
ERROR B '

The trial couﬁ’s refusal to allow any cross-examination regarding
Jermichael Wright’s arrest for Assault and Battery and his subsequent pretrial
diversion deal with the State of South Carolina prior to testifying in this case
violated Moody’s rights under the Confrontation Clause of the United States
' - Constitution and constituted reversible error. The Confrontation Clause of the
Sixth Amendment guarantees the‘right of an accused in a criminal prosecution to
be confronted with the witnesses agéinst him. See State v. Turner, 373 S.C. 121,
130, 644 S.E.2d 693 (2007). A de%endant's right to confront and cross-examine
witnesses 1S “afnong the minimum essentials of a fair trial.” See Chambers v.
Mississippi, 410 U.S. 284, 294-95 (1973). The right of confrontation “means
more than being allowed to confront the witﬁess physically.” Davis v. Alaska, 415

U.S. 308, 315 (1974). Indeed, “[t]he main and essential purpose of confrontation

15



is to secure for the opponent the opportunity of cross-examination.” Id. at 316.
Through cross-examination, a defendant has the opportunity to discredit the
witness's motivations by “reveaiing possible biases, prejpdices or ulterior
motives.” Id.

‘The standafd of review for the admissibiiity of evidence is abuse of
discretion. State v. Saltz, 346 S.C. 114, 121, 551 S.E.2d 240, 244 (2001).

Under Rule 608(c), “Bias, prejudice or any motive to misrepresent may be
shown to impeach the witness either by examination of the witness or by evidence
otherwise adduced.” This subsection of Rule 608 preserves South Carolina
precedent holding that generally, “anything having a legitimate tendency to throw
light on the accuracy, truthfulness, and sincerity of a witness may be shown and
considered in determining the credit to be accorded his testimony.” State v.
Brewington, 267 S'.C. 97, 226 S.E.2d 249 (1976) (citing 98 C.J.S. Witnesses §
460). | |
In State v. Jones, 343 S.C. 562, 541 S.E.2d 813 (2001), our Supreme Court
found that the trial judge committed reversible error under 608(c) in refusing to
allow cross-exémination regarding a prosecution witness’ prior dismissed conduct
in order to attempt to expose the Witness’ bias and prejudice in an unrelated case.
The Court found that the ekcluded evidence had “a legitimate tendency to throw
light on the accuracy, truthfulness, and sincel;ity” of the witness’ testimony.

The J‘ones Court distinguished State v. Aleksey, 343 S.C. 20, 538 S.E.2d

248 (2000), stating “[i]n State v. Aleksey, supra, the defendant sought to impeach

16



an eyewitness about speCiﬁc charges which had been dismissed against her in New
Jersey...Obviously, there was no connection between the prosecutor's office in
New Jersey which had dismissed the éharges and the solicitor's office [in South
Carolina] which was prosecuting the defendant.”

Similarly, in Delaware v. Van Arsdall, 475 U.S. 673, 679 (1986), the
Supreme Court found that by prohibiting all iﬁquiry into the possibility that a
witness would bé biaééd as a result of the' State's dismissal of a pending public
drunkenness charge, the'trial court violated the defendant’s rights _secured by the
Confrontation Clause. The Court réasoned_that had the trial court not cut off all
questioning about an event that the State conceded had taken place, a jury might
reasonably have found that such furnished the witness a motive for favoring the
prosecution in his testimény. Id. See also State v. Sotomayor, 2007 WL 3239142
(N.J.Super.A.D. 2007) (trial court committed reversible error and violated the
defendant’s right to confront witnesses against him when it ruled that defense
coﬁnsel could not ask state witness about charges Being dismissed unless counsel
could establish that dismissal was result of agreement to testify); Carroll v. State,
916 S.W.2d 494 (Crim. App. Tex. 1996) (prohibiting defendant from cross-
examining state’s witness concerning pending criminal charges violated
defendant’s right to confront the witnesses against him); Greene v. Wainwright,
634 F.2d 272 (5™ Cir. 1981) (if prosepution witness is presently or recently under
actual or threatened criminél charges or investigation leading to such charges, the

person against whom the witness testifies in a criminal case has an absolute right
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to bring those circumstances out on cross-examination or otherwise so that the jury
will be fully apprised as to the witness' possible motive or -s'elf-interest with
respect to the testimony he or she gives); State v. Spano, 69 N.J. 231, 234-35
(1976) (reversing trial court ruling that precluded the defense from cross-
examining a State's witness about her arrest for drug possession and her admission
into conditional discharge program. The Court reasoned that “the conditional
dismissal of the criminal charge ... could have mQtivated her to testify in support
of the State's case.”_) |

In this case, Jermichael was a crucial witness for the State, and credibility
of witnesses was a critical issue Beforc the jury. Jermichael was the alleged
victim, and his version of the events on June 13, 2013, directly contradicted that of
Moody. Further, Jermichael’s testimony at trial was far more detailed in favor of
the State than his original stafement to law enforcement.

Moody sought to cross-examine Jermichael regarding his potential bias in
favor of the State of South Carolina for being offered Pretrial Diversion.
Jermichael was arrested in October 2013 by the Florence County Sheriff’s Office,
the same agency who initiated the iﬁvestigation against Moody. |

It is irrelevant that Jermichael,- Durant, and Durant’s. husband were
prosecuted by the 12t Circuit Solicitor’s Office, and Moody’s case, despite having
originated in the 12 Circuit Solicitor’s office, was prosecuted by the Attorney

General’s Office. All of the cases, including Moody’s, originated in the 12"
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Circuit, and all charges were brought in the ~ﬁame of‘the “State of South Carolina.”
The witnesses were testifying for the sarﬁé entity th'ey saw on their warrants.

The analysis should focus on the perspective of the parficular witness being
favorably treated. That is, it should focus on the fact that the witness who is now
testifying for the State, had previously been charged by the"State, and was now
being favorably treated by the State.

In prohibiting thié line of cross-examination, the trial coﬁrt based its ruling
on the fact that the conduct 1eading to the various charges against the various
witnesses occurred after the witnesses made théir original statements to law
enforcement. This position ignores the fact that the original “statements,” though
favorable to themselves and incriminating of Moody, ‘were merély barebones
compared to the moré detailed, nuanced, and pro-State versions which later
emergéd at trial. The fundamental point remains that the Stéte retained leverage
ox}er these testifying witnesses because it had charges against them. That ié, the
witnesses had a motive to render their versions increasingly and consistently pro-
State regardless of how the events actually unfolded the day of the incident. In
short, the trial court’s analysis fails to account for the basic fact that from these
witness’ perspectives, they continued to have a motive to render pro-State
testimony through the moment they acfually testified at trial.

For these reasons, the Court’s prohibition against any inquiry as ;[0 bias,

prejudice, or ulterior motive violated Moody right to confront his witnesses.
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II. REFUSAL TO .ALLOW MEANINGFUL CROSS-EXAMINATION OF
STATES’S CHIEF WITNESS TABITHA DURANT WAS REVERSIBLE
ERROR
Just as Moody was prohib‘ited from cross-examining Jermichael, the Court

also prohibited Moody from cross-examining his mo_ther-in-law, Durant, as to her

bias against him, her bias in favor of the State of South Carolina, and her prior bad
act of fraud, which had a bearing on her character for truthfulness.
Moody would renew his law and argument in the preceeding section here.
Durant was also a critical witness for the State, ‘and the entire trial hinged
on the credibility of witnesses. For these féasons, Moody should have been able to
explore Durant’s 608(c) bias agéinst him for Moody reporting Durant’s insurance
fraud to law enforcement. Moody should have also been allowed to explore

Durant’s 608(c) bias for the State given the fact that: (1) Durant received a “sweet

heart deal” from the State for her fraudulent conduct, and (2) her husband’s

charges for his conduct at thé scene of this incident were later dismissed.

Durant’s potential prejudicé, bias, and ulterior motive is further evidenced by the

fact that after her State case was dismissed, her trial testimony was significantly

different and more detailed when compared to the statement she gave law
enforcement the day of the incident.

The conduct of Durant’s breach of trust and conspiracy to commit
insurance fraud was also an appropriate and signiﬁcant matter for cross-

examination under 608(b) as it was a prior bad act having a bearing on Durant’s

character for truthfulness.
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For these reasons, the Court’s prohibitién into any inquiry as to Durant’s
ﬁotential bias, prejudice, or ulterior motive related to the above-referenced matters
violated Moody rights under the Sixth Amendment, and his conviction should be
reversed.. Moreover, the cumﬁlative effect of the State’s failure to provide Moody
with any of the above-referenced information regarding Durant, Durant’s husband,
and Jermichael prior to jury selection and despite repeated requests by Moody
constituted a violation of Giglio v. United States, 405 U.S. 150 (1972).

[II. TRIAL COURT ERRED IN NOT ALLOWING DURANT TO BE
CROSS-EXAMINED REGARDING HER MENTAL ILLNESS

Moody renews his earlier arguments in this section.

The fact that a critical State’s witness was committed to a mental institution
and the matter of her mentally competence generally were clearly proper subjects
of cross-examination. A majority of courts have adopted the rule that “a defendant
has the right to attempt to challenge [a witness's] credibility with competent or
relevant evidence of any .mental defect or treatment at.a time probatively related to
the time period about which he was attempting to testify.” . United States v
Jiiﬁenez, 256 F.3d 330, 343 (5th Cir.2001); see also United States v. Buit, 955
F.2d 77, 82 (1st Cir.1992). The reason for this rule is that: [T]he jury should,
Within reason, be informedrof all matters affecting a witness's credibility to aid in
their determination of the truth. It is just as reasonable that a jury be informed of a

witness's mental incapacity at a time about which he proposes to testify as it would
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be for the jury to know that he ‘therll suffered an .}impairment'of sight of hearing.
Greene v. Wainwright, 634 F.2d‘272, 276 (5th Cir.1981).

A party seeking to cross-examine a witness concerning mental impairment
should make an offer of proof of the evidence which it seeks to develop on that
question. United States v. Lopez, 611 F.2d 44 (C.A.Md. 1979). The decision of a
trial court on allowability of cross-examination of witness concerning his or her
mental condition may be reversed only for abuse of discretion. /d.

Tn this case, Durant was committed to a mental institution after the incident
and before she testified. Further, the Court refused to allow Moody to proffer any
testimony by Durant’s daughter regarding her mother’s mental health and
institutionalization. (Tr. 218-219). Therefore, the trial court’s refusal to allow
Moody to pursue this line of cross-examination combined with the court’s
rejection of any efforts by Moody to offer proof of, or even inquire into, the issue
constitutes an abuse of discretion by the trial court. For these reasons, this is an
additional ground upon which Moody’s convictions should be reversed.

IV. TRIAL COURT ERRED IN NOT DISMISSING CASE PURSUANT TO

THE PROTECTION OF PERSONS AND PROPERTY ACT

Moody moved to have his charges dismissed pursuant-to the Protection of
-Persons and Property Act (“Acf”), which purports to codify the common law
Castle Doctrine. See S.C. Code §§ 16;1 1-410, 16-11440(C), and 16-11-450
(Supp. 2011). A claim of immunity under the Act requires a pretrial determination

using a preponderance of the evidence standard, which this Court reviews under

22



an abuse of discretion ‘standard. ‘State v. Duncan, 392 S.C. 404, 709 S.E.2d 662
(2011). The triél found that in lqoking at Section 16-11-440(c) of the Act, Moody
was not entitled to statutory immunity because he was not without fault in
bringing on the difficulty. (Tr.199).’ See State v. Curry, 406 S.C. 364, 752 S.E.2d
26 (2013).

Moody was entitled to immunity under the Act because his actions were
lawful and reasonable under the circumstances. Jermichael’s one year-old, male
pitbull was running around Moody’s property attacking Moédy’s police dogs in
.the kennels. The Wright brothers did nothing to remedy thé situation and
threatened “to put a bullet between Moody’s eyes” when Moody armed himself to
check on his overheated dogé. Furthe;, when Moody drew his gun to defend
himself, he was standing within seven feet of his own trailer. Moody’s actions
were legal and appropriate given the circumstances. Moody clearly had a right
under the Act to protect himself from the Jermichael, Jermaine, and the pitbull
while on his own property.

V.  REFUSAL TO CHARGE DEFENSE OF HABITATION TO THE JURY

WAS REVERSIBLE ERROR

Although South Carolina’s Protection of Persons and Property Act creates a
statutory immunity that is fo be determined pre-trial, the Act, according to Justice
Pleicones, “leaves in tact the common law defenses of habitation, of others, and of
self-defense.” State v Curry, supra, Justice Pleicones opinion, concurring in part

and dissenting in part.
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The defense of habitation provides that defending one's home or premises
means ending an unwarranted intrusion through the use of reasonably necessary
means of ejection. State v. Bryant, 391 S.C. 225, 705 S.E.2d 465 (2010); State v.
Bradley, 126 S.C. 528, 120 S.E. 240, 242 (S.C.1923). A person defending himself
from imminent attack on his own premises is entitled to a charge of defense of
habitation. Bradley at 242. For the defense of habitation to apply, a defendant
need only establish that a trespass occurred and that his chosen means of ejectment
were reasonable under the circumstances. Id. Unlike the defense of self-defense,
the‘ defense of habitation does not require that a defendant reasonably believe that
he or his property was in imminent danger of sustaining serious injury or damage;
rather, the defense of habitation provides that one attempts to force himself into
another's dwelling, the law permits an owner to use reasonable force to expel the
trespasser. Id. Although self-defense and defense of habitation are analogous, it is
ins{lfﬁcient to charge only self-defense when a charge on defense of habitation is
warranted. ld.

Citing Stdte V. Rye,t 375 S.C. 119, 651 S.E.2d 321 (2007) and State v.
Bradley, 126 S.C. 528, 120 S.E. 240 (1923), Moody requested the following
charge: “A person may use deadly force to protect his home. Thus, he may use
deadly force to eject a trespasser who is in his house or in the area immediately
surrounding his house. For the defense of habitation to apply, a defendant need
only establish that a trespass has occurred and that his chosen means of ejectment

were reasonable under the circumstances. Stated differently, unlike the defense of
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self-defense, the defense of habitation does not require that a defendant reasonably
believe that he (or his property) was in imminent danger [of] sustaining serious
injury or damage. Instead, the defense of habitation provides that where one
attempts to force himself into another's dwelling, the law permits an owner to use
reasonabie force to expel the trespasser.”

Moody also requested that under the defense of habitation, the absence of a
duty to retreat also extends to the curtilage of one's home. See State v. Wiggins,
330 S.C. 538, 500 S.E.2d 489 (S.C.1998). “*Curtilage’ includes outbuildings, yard
around dwelling, garden.” Id. at 494 n. 15 (internal citation omitted).

The law to be charged to the jury is determined by the evidence presented
at trial. State v. Gaines, 380 S.C. 23, 31, 667 S.E.2d 728, 732 (2008). If there is
any evidence to support a jury charge, the trial judge should give a requested
charge on the matter. State v. Burriss, 334 S.C. 256, 262, 513 S.E.2d 104, 108
(1999). To warrant reversal, a trial judge's refusal to give a requested jury charge
must be both erroneous and prejudicial to the defendant. Gaines, 380 S.C. at 31,
667 S.E.2d at 732. The refusal to grant a requested jury charge that states a sound
principle of law applicable to the case at hand constitutes an error of law. State v.
Pittman, 373 S.C. 527, 570, 647 S.E.2d 144, 167 (2007).

" To have warranted a jury instruction for the defense of habitation, there had
to be an unwarranted intrusion or trespass on Moody’s property. There clearly
was. Jermichael’é pitbull was biting at Moody’s dog through the kennel and

continually running around the yard throughout the incident. Further, -Jermaine
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and Jermichael shoved Moody around the pool and back toward Moody’s kennels .
and trailer. Finally, according t;) Moody’s version of : eventé, Jermichael
threatened to put a bullet between Moody’s eyes and made a gesture toward his
pants as if reaching for a gﬁn. What could be more of an unwarraﬁted intrusion
than a bullet headed at one’s forward, two bullies pushing one around his own
yard, and an inherently dangerous, violent animal running around one’s property
free of restraint? This was clearly a question of fact for the jufy decide, and it was

reversible error to fail to submit the charge to the jury.

CONCLUSION

Based upon the foregoing, the case should have been dismissed pre-trial
pursuant to the Castle Doctrine, or in the alternative, reversed for the above-

~

referenced errors during the trial.
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