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THE STATE, SG Court of Appesls
RESPONDENT

PHYLLIS A. LANE,
APPELLANT

APPELLATE CASE NO. 2015-000708

MOTION TO VACATE APPELLANT’S
CONVICTION AND SENTENCE
AND REMAND FOR A NEW TRIAL

Pursuant to Rule 240 of the South Carolina Appellate Court Rules, undersigned counsel
requests an order vacating Appellant’s conviction and sentence and remanding the case for a new
trial. In support of this motion, Appellant provides this Court with an Order signed by the
Honorable William H. Seals, Jr., indicating the parties agreed the record could not be
reconstructed in a manner to permit meaningful appellate review. Judge Seals agreed with the
parties and signed an Order to this effect on May 23, 2016, recommending this Court remand the
case for a new trial. (Exhibit A: Signed Order).

On February 3, 2015, the Marlboro County Grand Jury indicted Appellaht for one count
of breach of trust with fraudulent intent valuing more than $2,000 but less than $10,000 for
converting to her own use approximately $,4700 belonging to her mother, Mildred Gause.

(Exhibit B: Indictment).



On March 17, 2015, Appellant stood trial before Judge Seals and a jury. Julie Swilley
represented Appellant and Elizabeth Munnerlyn represented the State. The jury found Appellant
guilty as charged and Judge Seals sentenced Appellant to five years imprisonment, suspended on
the completion of five years of probation and the payment of $4,700 in restitution. (Exhibit C:
Sentencing Sheet).

On November 29, 2015, Appellant filed a motion to remand for record reconstruction.
Due to an unspecified mechanical error, the court reporter did not translate the following
portions of the record:

a. The Court’s introductory remarks;

b. The State’s opening statement;

c. Appellant’s opening statement;

d. The State’s direct examination and Appellant’s cross-examination of Mildred Gause;

e. The State’s direct examination of McColl Police Chief Tommy Langley, the lead

investigator; and

f.  Two portions, of indeterminate length, of the directed verdict arguments.

On November 23, 2015, Respondent sent a letter to this Court in lieu of a formal
response, expressing “no objection” to the request to reconstruct. On January 13, 2016, this
Court granted the motion to remand for reconstruction of the record.

Pursuant to this Court’s order, a hearing was held on March 21, 2016, in Marlboro
County, South Carolina. Appellant was present and represented by undersigned counsel.
Elizabeth Munnerlyn represented the State. Also present were Mildred Gause, Appellant’s trial

attorney Julie Swilley, and Chief Langley.



Counsel for Appellant and Counsel for the State agreed on the record that, due to the

amount of testimony and arguments missing from the trial transcript, the record could not be
adequately reconstructed for an effective appeal. For the reasons set forth in the order
accqmpanying this motion, Judge Seals agreed with the parties. (Exhibit A).

When a trial transcript has been lost or destroyed, the Court may Vacafe the conviction
and sentence and re‘mand for a new trial if meaningful appellate review is not possible. See
Koon v. State, 358 S.C. 359, 367, 595 S.E.2d 456, 460 (2004); Whitehead v. State, 352 S.C. 215,
574 S.E.2d 200 (2002); State v. Ladson, 373 S.C. 320, 325, 644 S.E.2d 271, 273-274 (Ct. App.
2007). "

In light of the court repoﬁer’s inability to producé a transcript of Appellant’s trial and the
parties agreement, along with the trial judge’s determination, that the record cannot be
reconstructed in a way to permit meaningful appellate review, Appellant requests this Court
order a new trial in her case.

WHEREFORE, the undersigned counsel requests this Court set aside Appellant’s
conviction and sentence and remand for a new trial.

Respectfully submitted,
Johﬁ@’%&r}ry
Appellate Defender

Attorney for Appellant

This 6th day of May, 2016.




STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Marlboro County

Honorable William H. Seals, Ir., Circuit Court Judge

‘THE STATE,
RESPONDENT,
V.
PHYLLIS ANN LANE,
APPELLANT.
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the motion to vacate
appellant’s conviction and sentence and remand for a new trial in the above referenced case has

been served upon opposing counsel, J. Benjamin Aplin, Esquire, this 6™ day of June, 2016.

o,

Jo . Strom
Apeellate De

Attorney for Appellant

SUBSCRIBED AND SWORN TO before me
this 6" day of June, 2016

S - AZZ7 (LS.
"Nofary Public for South Carolina
My Commission Expires: October 30, 2022.







STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF MARLBORO ) FOURTH JUDICIAL CIRCUIT

)
STATE OF SOUTH CAROLINA, ) No.: 2015-GS-000708

)
V. ) ORDER FROM THE TRIAL COURT

) ON REMAND FROM APPELLATE
PHYLLIS LANE, ) COURT TO RECONSTRUCT

DEFENDANT ) THE RECORD
)

Pursuant to the Order remanding this case to re.construct the Record, a hearing was held
on March 21, 2016 in Marlboro County. Appellant was present and repres‘ented‘by‘ John H.
Strom and Julie Swilley. Elizabeth Munnerlyn represented the State. Also present were Mildred
Gause, the victim and Appellant’s mother, and McColl Police Chief Tommy Langley, the lead
investigator.

Counsel for Appellant and Counsel for Réspondent agreed on the Record that, due to the
amount of testimony and arguments missing from the trial transcript, the Record could not be
adequately reconstructed for an effective appeal. This Court agrees.

Appellant stood trial on March 17, 2015 and was convicted of breach of trust with
fraudulent intent valuing more than $2,000 but less than $10,000 for converting to her own use
approximately $4,700 of her mother’s money. Whether Ms. Gause had the specific intent to
entrust Appellant with her money was argued extensively during the defense’s motion for a
directed verdict of acquittal. At the reconstruction hearing, Counsel Strom stated that the denial
of the directed verdict motion is likely to be raised on appeal.

Large portions of Appellant’s trial were not recorded due to an unspecified mechanical

error. Most of this Court’s opening remarks, the opening arguments of both counsels, all of Ms.



Gause’s testimony, and the majority of Chief Langley’s testimony is missing. As are two
excerpts of indeterminate length from the directed verdict arguments.

While the Court would be able to recreate its introductory remarks; neither Counsel
Swilley nor Counsel Munnerlyn remembered their opening arguments in detail. Further,
counsels stated that they do not remember the specifics of the witness’ missing testimony or
what objections, if any, they made. Similarly, Chief Langley indicated that he did not recall his
testimony and did not recall his investigation into the case. Ms. Gause was also uncertain about
what she specifically testified to at the original trial.

In addition, Ms. Gause stated on the record that she does not wish to pursue this matter
any further and does not wish for Appellant, her daughter, to face another trial. Since the trial,
Appellant’s probation was terminated at Ms. Gause’s request. The restitution imposed during
sentencing was converted to a civil judgment. Should the Court of Appeals remand this case,
Ms. Gause and the State have consented on the record to a dismissal of the charge against
Appellant. The civil judgment will remain in effect.

THEREFORE, with the agreement of counsel for all parties, this Court believes that the
Record cannot be adequately reconstructed so as to allow for meaningful appellate review and

recommends that the Court of Appeals remand the entire case for a new trial.

<~ T
William H. Seals, Jr.
Circuit Court Judge

This L>day of May, 2016
Marion, South Carolina
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WI'I'NESSES

Heath W“llham@ (

Mccoll Police Department

Law Enforcement Case #:

284

WAIVER OF PRESENTMENT

Defendant

I hereby appear in my own proper person and
plead guilty to the within indictment or to:

Defendant

After being fully advised as to my legal rights, I
hereby waive presentment to the Grand Jury.

ARREST WARRANT NUMBER
2014A3420300131

. ARRESTED ON: 2014-12-17

ACTION OF GRAND JURY

"’u 13 Y

\“Masw.e

EATER 1S

Date ~~=r"=

VERDICT

I8 Ui“f"

:::::

Petit Jury Forepatson

Das
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DOCKET NUMBER:
2015-GS-34-0028

The State of South Carolina

County of Marlboro

COTRT OF GENERAL SESSIONS

Term:
February 2015

THE STATE

Vs'

Phyllis A Lane

INDICTMENT FOR
Breach/Breach of Trust with frandulent intént,

value more than $2,000 but less than $10,000;
Penalty Statute 16-13~0230(B)(2); Felony Class
F

§16-13-0230(A)

CDR Code: 3423
A CERTIFIED E
TRUE COPY
OETHVA  \DuNaige B, Duredidouty
. uf}’;,am,,,, CLERK OF COURT
" MARLBORO COUNTY
834 9107

William B. Rogers, Jr., Solicitor

]
-
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR,

) ) .
COUNTY OF MARLBORO ) Breach/Breach of Trust with fraudulent intent, value
more than $2,000 but less than $10,000; Penalty
Statute 16-13-0230(B)(2); Felony Class F

§16-13-0230(A)

At a Court of General Sessions, convened on February é, 2015, the Grand Jurors of
Marlboro County present upon their osth: : ;

REACH OF TRUST UD!
(VALUE: QVER $2.000 UP TO $10,000)

CDR: 3423 16-13-0230(4)

That Phyllis A Lane did in MaxJboro County on or about November 5, 2013, having been entrusted by the owner of
Mildred Gause with:the care, keeping, and possession of a MONIES IN THE AMOUNT OF 47060.00 valued at moxe
than two thousand ($2,000.00) dollars, but less than ten thousand ($10,000.00) dollars, did feloniously comvert and
appropriate such property.-to his/her own use and- purposes, with intent to deprive the owner thereof; in violation of
Section 16-13-0230(B)(2), 8. C. Cade of Laws, 1976, as amended. | .

WILLIAM B. ROGERS,
SOLICITOR

5648 . MARLBORCCLERKOFCOURT PAGE ©4/84



SOUTH CAROLINA COMMISSION.ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803) 734-1397

June 6, 2016

The Honorable Jenny Abbott Kitchings ~ A & .
Clerk, S.C. Court of Appeals ' 5C Gourt of App@ﬁls

Post Office Box 11629
Columbia, South Carolina 29211

Re: State v. Phyllis Ann Lane, Appellate Case No. 2015-000708

Dear Ms. Kitchings:

Enclosed with this letter are an original and six copies of the motion to vacate
Appellant’s conviction and sentence and remand for a new trial along with the accompanying
order from Judge Seals concluding that the record in the above-captioned case could not be
adequately reconstructed so as to allow for meaningful appellate review.

Thank you for your assistance in this matter.

Sincerely,

JHS/smf
Enclosure
cc: J. Benjamin Aplin Jr., Esquire (w/enclosure)

Elizabeth Munnerlyn, Esquire via email (w/enclosure)
Phyllis Ann Lane (w/enclosure)




